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DISTRICT  OP  VIRGINIA,  to  wit  : 

-DE  IT  REMEMBERED,  Thatonfotwenrr-firstday  0fMi«rti,inthetMrty^iWyw( 
the  Independence  of  the  United  States  of  America,  William  W.  Henino  and  Wm.ua 
Munford,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  rigl 
whereof  they  claim  as  authors,  in  the  words  following,  to  wit :  1 

"  Report*  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Appeals  of  VirgjnitJ 
"  with  Select  Cases,  relating  chiefly  to  Points  of  Practice,  decided  by  the  Superior  Court  * 
*  Chancery  for  the  Richmond  District.  Volume  II.  By  William  W.  Honing  and  Wik 
"liam  Munford."  ] 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  f*  An  act  for 
**  the  encouragement  of  learning,  by  securing  the  eepies  of  maps,  charts,  and  books,  to  the 
u  authors  and  proprietors  of  such  copies,  during  tile  times  therein  mentioned ;"  and  also  to 
an  act,  entitukd,  "  An  act,  supplementary  to  an  act,  entituled,  an  act  for  the  encouragement 
"  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprie- 
"  tors  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits  thereet 
"  to  the  arts  of  designing,  engraving  and  etching  historical,  and  other  prints." 

WILLIAM  MARSHALL, 
(L.  &)  Clerk  of  the  District  of  Virginia. 


JUNE  11-1929 


TO  THE  PUBLIG* 

When  we  first  announced  our  intention  to  publish 
J  a  regular  series  of  the  adjudications  of  the  Supreme 
Court  of  Appeals,  there  were  but  two  terms  of 
that  Court  in  each  year ;  the  Legislature  has  since 
extended  them  to  three.     This  circumstance,  added 
to  the  increased  number  of  causes  decided*  and  the 
i  short  interval  between  the  March  and  April  terms,  has 
compelled  us  to  abandon  the  plan  of  Term  Reports  r 
but,  having  made  arrangements  for  furnishing  the 
j  volumes  with  the  utmost  expedition,  in  a  style  equal 
to  the  best  London  editions  of  law-books,  we  feel  con- 
j  fident  there  will  be  no  cause  to  regret  the  change. 
|    Every  effort  has  been  made  to  abridge  such  parts 
of  the  work  as  would  admit  of  abridgment.     But 
full  and  clear  statements  of  the  cases  being  essential  to 
the  authority  of  the  decisions,  we  have,  in  every 
mstance,  compiled  them  from  the  records  themselves. 
The  arguments  of  counsel  are  confined  to  such  points 
only  as  were  considered  by  the  Court,  and  the  opinions 
of  the  Judges  inserted  as  they  were  delivered.     The 
present  volume  contains  several  cases  of  great  im- 
portance which  were  argued  at  preceding  terms ;  but, 
[having  been  decided  within  the  period  embraced  by 
this  volume,  they  necessarily  form  a  part  of  it,  and 
have  greatly  contributed  to  enlarge  its  size. 

WILLIAM  W.  HENING, 
WILLIAM  MUNFORD. 
Richmond,  March  22,  1809. 
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AX)l>ll'UMJAX< 

RULES  OF  PRACTICE* 

09  THE 

SUPERIOR  COURT  OF  CHANCER? 

VOft  IU 

klCHMOND  DISTRICT. 

MTASUflin  AT  TMBWLXJAMT  TOUt,  180$. 


1.  EVERT  petition  4*  Mi  appeal  from  stay  decree  of  this 
\  the  grand  that  tlicre  was  tio  osteal*  neglect  in  ihe 
to  apply  for  the  Mime,  ait  the  titto  the  decree  waft 
or  at  any  time  thereafter  daring  the  term,  must 
i  the  particular  circumstance*  which  prevented  the  appBca* 
don,  he  signed  by  die  petitioner,  and  verified  by  an  affidavit 

«#•  jsvery  pextoBB  ssrsn  appeal  vom  any  oecreeoi  tins  courty 
sjpon  the  grand  of  tnbr  in  the  proceeds^  or  decree,  must  con* 
essety  stats  the  nature  of.  the  case,  and  point  out  the  effort  re* 
fied  upon ,  to  be  signed  by  the  petitioner,  and  certified  by  his 
eesnsel  to  be,  in  bis  opinion,  sofikient  to  reverse  the  decree, 
srhfch  petitkn  n^  be  accompanied  ty 
mconL 

3.  Inevcty  petition  far  an  appeal  from  any  decree  of  an  hi* 
m  this,  the  like  rule  mttst  be  observed. 


•  See  Ioiwct  role*  of  practice,  roll,  page  ft.  r.  si.  vii.  and*?. 
Vein  A 


1 


2  Bubs  qf  Practice. 

*  4.  The  court  will  proceed  to  hear  and  determine  all  appeals 
at  the  term  to  which  they  are  aeot  up,  unless  good  cause  ahall  be 
shewn  to  the  contrary. 

5.  No  counsel  or  attorney  who  ahall  prosecute  any  suit  in  tn 
inferior  court,  in  which  an  appeal  may  be  prayed  to  this  court, 
shall  be  allowed  to  piosecuteftke  same  here,  unte*  it  wainliowed 
upon  petition. 

t 

6.  The  punctual  attendance  of  counsel  can  never  be  dispensed 
with  when  the  court  is  sitting,  but  for  some  reasonable  cause ; 
and  therefore  every  suit  which  may  be<fop»isstd  for  the  non-at-  * 
tendance  of  counsel,  without  such  cause  previously  made  known 
to  the  court,  shall  be  at  his  costs. 

7.  The  papeie  fe.every,  catenae*  Jffgpod^  wiltbe  received  by 
the  court  as  furnishing  a  statement ;  but  the  points  insisted  upon 
by  each  party  must  be  made  ouLia  writing,  and  signed  by  oouo* 
•el,  and  furnished  with  the  papers,  when  tb#  case  is  submitted. 

i.  When  a  commissioner  of  this  court  shall  have  aoqmtm  *9 
submit  any  question  to  the  judge  in  vacation,  under  the  act,  end* 
tuM  «#n  *wt*orfcemteg  the  proceedfags  in  chancery,  and  for 
other  purposes,"  (passed  January  J  5th,  1807 ;  ae*  Jfe**  Htftuj* 
2,  p.  13$,  eh.  103*  sect,  L)  he  must  transmit  his  statement  to 
the  clerk,  who  must  file  the  same  with  the  papers  in  the  cause, 
and  preserve  k  aa  *  part  thereto^  and  aend  a  copy  to  the  judge, 
whose  opinion  will  be  returned  la  the  clerk,  who, 'in  like  1 
must  file  and  preserve  it,  sending  a  copy  thereof  to  the  « 
skater.  'r*  c-   ' 

9.  Every  bin  «f  review  must  be  presented,  with  *  complete 
copy  of  the  record. 

10.  So  much  of  tfie?Othnile  of  court,  entered  at  Mawh 

one  thousand  eight  hundred  and  seven,  as  makea  the  last  day  of 
each  term  motion-day,  is  rescinded ;  and  the  day  preceding  the 
last  is  substituted  in  place  thereof. 


ill    ) 


TERMS 

OF    THE 

SUPERIOR  COURT  OF  CHANCERY 

FOR  THE 

RICHMOND  DISTRICT. 

THE  first  to  commence  the  1st  day  of  February ;  the  stcood 
*•  MttAce  the*  1st  day  of  W;  the  third  to  commence  the 
\*tof  oS.Sttftmber;  and  each  to  contuue  34  juridical day% if 
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SELECT  CASES 


ULATIKG  CHIEFLY  TO  POINTS  OF  PRACTICE 

PEC4DED  BT 

7350?  SUPERIOR  COURT  OF  CHANCERY 

70R  THE 

RICHMOND  DISTRICT. 

VI  THE   THIETY-7IBST    AMD    TMIBTY-SECOND    YE^ES    Qf 
THE  COMMONWEATH, 

CREEP  TAYLOR,  ESQ.  CHMfCELLQR. 


Geoi^e  against  EBiott.  &S%. 

THIS  cause  was  brought  up  by  an  appeal  from  the  coiin-  If  a  tUve 
tycoon  of  Charbtte.  '  SiJifS 

ElBottj  in  that  court,  had  obtained  a  judgment  on  a  *"*>  or  nm 
bond  for  20/L  against  George^  who  thereupon  obtained  mm  *  moat 
an  injunction  from  the  same  court ;  staling  in  his  bill,  that  nev*J[**J^ 
on  the  9th  of  January,  1802,  he  hired  of  Eliiatf  a  .negro  but,  if  the 
nun,  for  twelve  months,  for  which  he  gave  the  said  bond,  JlS^,  <%i 
irith  security;  that  in  a  few  days  the  negro  was  taken  sick,/**  m  the 
and  continued  so,  until  about  the  9th  day  of  June,  and  then  twwrandnoe 
died.  Upon  the  coming  in  of  tl>e  answer,  and  several  af-  JJjJ^^JJJ? 
Marks,  the  cause  was  heard,  and,  finally,  the  Mil  dismissed  the  hire  from 
with  costs.  tfedSJii? 

Per  Curiam.  The  only  question  in  this  case,  is,  whe-  lets  othetw 
fa  0*  plaintiff  should  be  allowed  ar  credit  i^nWs  bond,  ^  ^^ 


SuptriwCotrttfCkahctryforthtK^ 


DSCsttMR,  from  the  ta»e  of  the  negrtfs  death,  to  the  end  of  the  year, 
for  so  much  as  the  hire  for  that  time  would  amount  to.— ' 
The  court  understands  the  rule  to  be,  where  one  hires  t 
slave  for  a  year,  that  if -the  slave  b#wrtf<-e*  run  away,  the 
tenant  must  pay  die  hire  ;  but  if  the  slave  die  without  any 
/emit  in  the  tenant,  the  mmer,  sikt  "not  the  tenant,  should 
lose  the  hire  from  the  death  of  Ae  slave,  unless  otherwise 
agreed  upon.  By  pursuing  this  rule,  the  act  of  God  falls 
«n  the  muner,  on  whom  it  mutt  have  fallen  if  the  dave' 
had  not  been  hired  ;  from  which  time  tt  would  be  unrea- 
sonable to  allow  the  owner- hire— Hi*e !— for  what? — for  a 
dead  negro  J 

It  would  be  rigid  enough  hM&6  casib/ 'a 'special  agree* 
ment ;  but,  where  there  is  no  such  agreement,  t6  insist  up* 
on  the  hire,  appears  to  this  court  unjust  id'the'extreme.-— 
Upon  this  subject,  1  Ruth.  Inst.  250,  251.  253.  1  Font. 
376,  377.  in  the  notes  ;  PmveU  on  Contracts,  446,  447, 
448.  may  afford  the  reader  some  useful  instruction. — Up- 
on this  view  of  the  cas4,  die  appellant  should  be  allowed  a 
credit  of  lit  134*44 

The  decree  of  the  county  court  must  be  reversed  with 
coats*    And  this  Man  pMOttodhigtohHdte  such  decree  as 
that  court  should  have  made,  directs  the  injunction  jto  be 
toade  perpetual,  for  that  sum,  with  costs,  and  the  bill  to  be " 
dismissed  m  to  the  residue. 


MarchTerwh  Graham's  executors  against  Carter. 

1807.  6  . 

In  a  fell  to     ®">  an  VP^  fr°m  ^  decree  of  the  county  eauit  ofc 

JfcrtolM*    a  Prince  William.    :  * 

U^^Sim,  Oti  the  &h  of  June,  1791,  Richard  Graham,  the  testator 
«fJ*|f***of  the  appellants,  mortgaged  certain  lands  to  the  appellefc, 
*Jght  to  be  to  secure  die  payment  of  a  debt,  and  afterwards  devised 
P**J?»  !*?the  same  to  his  wife?,  fbr  life,  remainder  to  his  three  sons  ; 
cut*,  of  the  appointing  then*  and  Richard  Brent,  his  executors,  of 
™>rtg»8~-   whom  two  of  his  wni  qualified. 


Against  thanj  as  executors,  the  appellee  brought  his  suit    *akcb,  - 

to  foreclose  the  equity  of  redemption  in  the  mortgaged  v^v^r 

lands,  without  making  the  widow  and  the  other  sou,  par*    Graham's 
:  -  Ex'cps 

tie«.      >    ••    ■.     ai     .     '     i  v. 

The  hill  was  taken  as  confessed,  and  the  matters  thereof  -drier. 

decreed ;  from  which  an  appeal  was  allowed  to  this  court, 

upon  the  petition  of  one  of  the  appellants* 

.  Per  Curiam*    The  proper  parties  wen*  not  before  the 

court  below^-^The  suit  should  have  been  against  the  dew 

sees  of  die  land  mortgaged,  and  not  the  txecutors,-(a)  MP&wtlim 

and  not  having  been  so,  the  decree  is  erroneous,  and  must,  v.  Sf^tLe 

for  that,  be  reversed  with  costs  ;  and  die  cause  remanded  *•*  f^Ji^n, 
^^  and  1048  of- 

to  the  court  below,  to  be  again  proceeded  in,  after  making  the  4th  edi- 
the  proper  parties,  WyjSL- 

Icy,  3  fHre 
Wiiliam**  p. 
333.  in  notes. 


Bamett  against  Spencer.  T    S*ilFh 

UPON  an  appeal  from  *n  order  of  the  county  ^ourt  of  Ctu  should 
PUtfyhtmia,  dissolving  the  injunction  of  the  appellant,  {^    ^er. 

with  cost*  fifing  orsus- 

taming  amo- 
Per  Curiam.    This  is  not  like  die  ease  t£>Dm>e*jmrts*X\oi\  to  dis- 

Maseru*  Wash.  200.    The  decree  in  that  case  was  made  JJ2JE  ** 
in  the  regular  course  of  the  docket^  upon  the  final  hearing 
of  the  cause  ;  but,  in  this  case,  it  was,  on|y  a  motion  to  - 
dissolve  ;  sp&cost*  were  improperijr  jdetrcscb    So  much 
of  the  decree,  therefore,  as  relates  to  the  costs,  must  be  re- 
versed with  costs,  and  the  cause  remitted  to  Ae  county   < 
court,  to  be  proceeded  in  to  a  final  decree. 


v:  *;•.'. v 


Superior  Qmri  ^Vhtmeryfdr  the 


^PTEMBM* 

law. 


Jgai 


The  Commonwealth  4gakut  Rag*ble« 

Monday,  nfld 

Sept.  7,1907. 

a  decree  be.  Rajgsdale  against  The  Commonwealth. 

ing  entered 

**2**j*;of  IN  these  suits  it  appeared,  from  the  report  of  the  con*- 
property,  of  misskmers  appointed  to  sell  the  mortgaged  property,  that 
•oa  not  a  par-  benjamin  Quarks  was  in  possession  of  sopae  of  the  ne- 
ty  tothemitgroes  whom  he  acquired  after  the  mortgage  was  duty  of 
be  in  posset-  record,  and  refused  to  give  diem  up  to  the  commissioners, 

iUm  be*!**^  **  **  *°^  acaw^nS  **  **  d^1^  °*  thi*  court  heretofore 

upon     such  pronounced* 

J2Ss,hel,dt     The  Attorney-General  submitted  to  the  court  the  course 

shews  a  for.  to  be  taken. 

in  hfcnsdSf      Per  Curiam*    The  usual  course  of  die  court  has  been 

iwPbe*rt^  *°  ma'cc  m  ru^c  uPon  *e  Person  "l  possession,  where  (as  in 
dered  to  be  this  case)  he  is  not  a  party  to  the  Suit ;  and,  unless  Be 
the  Vcommi^  shews  a  paramount  right  in  himself,  to  order  the  property 

rfonera  act-  to  be  delivered  to  the  commissioners  acting  under  the  de- 

ingunderthe  ,   .„  +  «         *      , 

decree ;  and, crcc  i  *od,  if  necessary,  to  enforce  such  order  by  an  at- 

'tsSoSn9  t36*111*61^    Let  **  rulc  **  returnable  to  the  next  term, 
may  be   en- 
forced by  an 
attachment. 


Tuetday, 

sept.%iwr.  Clarke  against  Webb  and  othei* 

Afterajudg- 

a^eVeS!     The  bill  in  this  case  was  brought  for  a  discovery  of  the 

and  a  return  assets  of  John  T.  BidmOmh -deceased  ;  and  for  the  pay- 

At       •*     HO    £w' 'm 

fect*t"  on  an  ment  of  a  judgment  at  law  obtained  against  his  executors, 

SfaaiMtne*"  uPon  w*"ck  a  J****  foe*™  issued,  and  had  been  returned 
good*  and  »  no  eJbcts."--Tkt  executors,  when  they  qualified,  gave 
his  testator,  separate  bonds*  They  and  their  securities  being  all  dead, 
•  «*  in  *-  except  the  Hon.  Peter  Lycits  ;  the  persons  made  defend- 

fo^ht'ibra  ants  to  the  suit,  were  their  representatives,  (except  thoseof 

dUcrmy    of 

the  aaets,  to  which  suit  the  securities  of  the  executor  and  all  other  persons,  (how 

efcr  iraoteW  concerned  in  interest,)  against  whom  a  decree  can  be  rendered,  ought 

t*B*fl»4e4ef«ndaatt, 


&  Wtmtm,  who  died  insolvent,  and  had  none,)  the  reprc-  ssrrsMtma, 
itnutihf*  of  such  of  tl*  legatees  at  were  dead,  and  thooe  y^t^/ 
kgmm  who  were  living-    Mr*  Lyon*,  as  security  for  one     Clark* 
O£thee*ecul0i^db»utfraa!,c«it^  Webb  a** 

.  vis  had  not.  been  previously  fixed  upon  hb  principal  at 
tar.  '  •  "" 

Per  Curiam*    The  ruje  of  law  a*  laid  down  by  the  Su- 
preme Court  in  the  case  of  Braxton  v.  Whitlow,  1  JTo*A. 
31.  is  well  understood  and  admitted,  that,  at  law,  the  se- 
curity of  an  executor  shall  not  be  made  liable  for  a  devas- 
tavit committed  by  hit  principal,  until  it  has  been  fixed  up- 
on him  by  a  suit :  but,  although  this  be  the  case,  at  Aw,. .  > 
yet,  surely,  a  creditor,  after  a  judgment  and  the  return  of 
an  execution,  *  no  effects?  may  either  proceed  against  the 
.executors  for  a  devqstavit^  according  to  the  rule  laid  down 
,jn  that  case,  or  may  bring  his  bill  in  equity  to  have  a  dis- 
covery of  the  assets  :  and  such  is  the  present  case.    Upe    .- 
court  should  therefore  entertain  the  cause,  and  settle  all  dis-     ' 
puts*  between  the  patties  :  but,  to  do  this,  s|ll  the  parties, 
(however  remotely  concerned  in  interest,)  against  whom  a 
decrfee  can  be  rendered,  must  be  before  the  Court ;  and 
therefore,  it  was  right,  «MhS*  case,  to  make  Judge  Lyons  a 
party.    His  demurrer  must  be  overruled ;  and  he  must  be  - 
directed  to  answer.    Surely  it  is  unnecessary  to  cite  au- 
thorities to  prbver  such  "pliain  principles. 


.****• 


Lindsay tgaim Howmoik  <   $&Ti$x 

jjp  JJjj&  commissioners*  in  this  Casey  appointed  to  settle  Ad  executor 
itfeckfciidant?s  admmistr^tion  account,  refused  to  ^Uow J^,mC 


some  charges  made  for  fees  paid  to  counsel,  because  they^y*«*»*- 
"i^jrt  fifr.tfore  Aan  ike.hyr  avowed.  .  .,     /  \  !-'.      '  **  — 


fer  fees  psid  to  counsel,  notwithstanding  those  fees  were  Aore  thin  the  law  al- 
lowed. .  ' 

Vol.  It  B 


f  0  Supttmr  Gm&#Qm*wArM*JMmnti 

i**Tmtwmm,     Per  Curiam.    There  can  be  no  doubt  but  that  the  dtr 

1807 

'  \^/^  fe&daat  has  paid  those  foes  on  account; :  of  hi*  iqfestttofc 

Uafeay     estate;  and,  as. he  could  not  do  without  the  aid.af  cowqtfi 

Howertoq.  **ote  oo*c|»ct  he  could  not  regulate,  he  should  be  allowed 

""« 1   '   the  sqxna  he  has  paid*  The  Court,  in  giving  this  opinion* » 

supported  by  the  opinion  of  the  former  Chancellor,  as  apt 
pears  by  hi?  notes  in  this  very  case, 


s&Asfvm,  Degraffenreid  against  Donald  &  Co, 

A  conph&t*     THE  complainant,  in  this  case,  claimed  in  his  bill  c/ 

%nt    WMie   •  •  .1.  , 

mtiedy  w^nguncuon  certain  discounts  against  a  judgment  at  lawj 

complete  pt  stating  that  he  had  failed  to  defend  the  suit,  (which  others 

common  utto9     ,      ,  .  v 

but  who  *r  W1S^  he  might  have  opposed  successfully,)  in  consequence 

.^^J*5  of  his  attorney's  sickness,  and  his  own  absence  from  the 

•from making  commonwealth.     The  last  mentioned  allegations  were  neif 

*\t  there*  may  -  ,    ..  .  © 

_fe«    relief  y1**  admitted  nor  defied  in  the    answer.     On  the  final 

J^mei^  bearing  he  was  relieved  against  part  of  the  judgment ;  and 

^bat  ought  to  a  question  then  arose  concerning  the  costs. 

to  tl^ancery      irhc  ^^it  decided  that,  since  the  plaintiff's  defence  was 

ft.   %  t  a*  faw,  and  he  had  not  made  it  thcre%  he  should  pay  the; 

-    *         costs  A^rr. 


'sSS^fft      ^™PMl  *nd™ikagcunst Wmston  and  others, 
Winston  apd  Wife  agqimt  CanipbeU  and  others, 
attd 
. .-  Henry  *£&«**  Winston  and  others. 


'.i:r.*JfTJ        *rfl 


•li 


■{fry  *"*•»*- v^f^V**68*  a  decree  had  been  made  for  the  se,ttle> 
footed  X  mCn!  and  divisiQn  of  ^r«*  -fi&wy'*  estate ;  anc!  the  com* 
Abe  Court  of  missioners  appointed  had  reported  the  administration  ac- 
Chancery)  of  an  adminirtration  abomint,  without  notice  to  the  legatees  or  distriBu. 
tees,  is  againrt  the  comUnt  course  of  the  court  ■  cuwriP^- 
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of  the  executors,  to  which  Campbell,  by  counsel,  ftfi-tKBtii, 
tbrtctetf,  upon  trfgrowd,  that  they  had  been  settled  by  ^%^ 
As*  eoimnis»ionc»s,wi*l*fflt  *****  to  the  legatees.  Campbetifen* 

Per  Curiam.    A  settlement  of  such  accounts,  wkhottt         |fe  ** 
twtice,  is  agraaet  thecoastajrt  course  of  the  Court,  and  must  Wiastwrnid 
be  set  aside,  and  the  report  recommitted*  - 


Dunscomb  against  Dunscomb  and  others*  Monday, 

IN  this  case  the  only  question  was,  whether  the  Court  ,— 

could,  under  die  will  of  Andrew  Dunscomb,  deceased, ,  ap-  trustee  apt 

point  another  trustee,  in  the  room  of  the  one  appointed  fay  S2to  j££ 

the  testator,  as  she  was  dead;  the  circumstances  being  die  **£*  to   • 

-  „ .  ^*         estate  of  in- 

w>uo*nng:  Ants  bavins 

The  testator  in  the  commencement  of  his  will  desired  $£l  foinr 

his  wife  Philadelphia  Dunscomb  "  to  be  put  into  possession  p»  Provision 

u  of  aQ  his  property  both  real  and  personal  for  her  use*  in  (or  tae  sp- 

**  trust,**  fee.    After  specifying  the  various  trusts,  which  Pwntpeat  of 

were  chiefly  for  the  benefit  of  las  children,  be  concluded  a  *  court    of 

*rith  these,  words:  *  I  constitute  my  wile,  sole  executrix,  ^JJjj£t ^ 

**  ieamfg  it  with  her  and  at  her  pleasure  to.  appoint  an  ^  thif  c 

u  agent  or  agents  to  assist  her.   From  her  well-knowj*  at-  the  trustee 

a  tachment  to  her  children,  I  confide  in  her  care  of  what  thecowt was 

*  may  come  into  her  hands,  and  also  of  an  application  ac-  r^uir^M5  * 

*  cording  to  my  will  and  desire  as  expressed  herein."  No  and  security; 
provision  was  made  in  tjie  will  for  the,  appointment  of  pno-  f°][  pj^jjjl 
iher  trustee  in'  case  of  her  death.  She  intermarried  with  aace  of  hia 
Wtlhtrm  Dawson,  and  afterwards1  died  intestate.  t*$y  doubte 

The  bill  was  filed  on  behalf  of  Andrew  Bedloe  Dims-  *•   •anmtt 

ot  toe  trust 
tomb,  one  if  the  taflurt  children,  tyWWlkm  Dawson,  his  estate,  pays- 
next  friend,  praying  this  court  to  appoint  another  trustee  j,^  nf  the 

in  Tot  room,  and  making  the  other  children  defendants,  aowt.andAJa 
'  '  ,  jjj  •    *    >       sttocetsors  in 

who  fifeel  their  answer  by  Phifip  Duval,  their  guardian,  oftc*. 

specially  assigned  for  that  purpose;  In  which  they  ex- 

pressed  their  consent* 
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»*««"•     iV  Qurkim.    Hie  <mi?  <k**bt  «w*r»  «*  «f  the  w»«- 


but  U  DMjr  be  <kmo»  «p*n  gms>g  bond  wkh  «HPn*«l  i 

Duwoomb  rity  to  tke  Judf*  of  tbi»  Uwrt  *wi  h»9\mtman  .to  bat 

Ourscomb  office,  copdiuomd  to  (Uwtarge  the  dutk*  iapoaed  by  the 

*°^*h**   tertator'a  viilupgn  fee  ferae*  ttiMto*  wbith  rem**  «*• 

_  performed,  for  the;  benefit  of  the  testator's  children.    TW 

penally  of  die  bond  should  be  equal  to  double  the  value  of 

the  trust  estate* 

Philip  Duval  was  accordingly  appointed,  and  gave  bond? 
and  security  in  the  form  prescribed  by  the  Court*  * 


£$$&.  Lee  agmmt  Randolph  and  others. 

f**£^  ROBERT  RANDOLPH and  others,  who  were  appoint- 
4d  by  a  will  ed  by  the  last  will  and  testament  of  Charles  Carter ,  of 
etuoe^r"  Shirley y  trustees  for  the  benefit  of  his  daughter,  Arme  Hill 
nurri^  *°*  Lee,  wife  of  Henry  Leey  having  declined  acting,  a  bill  was 
sefiiaed  to  filed,  on  her  behalf,  by  John  Minor ,  as  her  next  friend, 
efequitywS  a8a"wt  die  trustees  and  her  husband,  for  the  purpose  of 
appoint  a  obtaining  from  this  Court  the  appointment  of  a  new  trus- 
tee ;  which  was  accordingly  done,  and  a  like  bond,  with  the 


."   one  directed  in  the  case  last  reported,  was  ordered  to  be 
A  uke  bond     .  .  . 

was  taken  In  taken  in  this  case* 


in  <*»!**« 


i*  t)*  &dl  D&wvtey  against  Wright  and  others. 

1B05T. 
The  y*dge  in     WEE  decree,  m  this  case,  pronounced  at  the  last  termr 
•ac&on  can*  was  ittterkcv&ry  ;  and  now  Mr*  BoUt,  counsel  for  the 
J^ff^froio"  defendants*  applied  to  the  Chancellor,  at  his  chamber,  for 

interlocutory    .g^  SPtUjtfr  •  * 

By  the  Chancellor.    The  59th  section  of  the  act  con- 
5 lilt^S*'  cerning  the  High  Court  of  Chancery,(a)  regulating  ap- 


pNfc  m  HuMim,  expressly  ao&ortees  the  JtAfre  to  grant      **"• 
dtf»,  under  4*rtahi  eircumstanoes ;  and  until  the  act  of     iMff**' 


lW7^fl)  appeals  weart  granted  upon  interlocutory  8e- 
Cf*ts$  and  then,  by  the  terms  of  that  act,  not  by  Ac  Judge        7^il 
m  ttqttMfe,  but  by  tke  Gw/rf*     By  die  act  of  1 M6,  ch.  23.  **&£,,£** 
sect.  2.(#)  no  appeal*  shall  be  granted  hereafter  until  a  final  — — 
<fcme,  unless  the  Court  (not  the  ?«*&*)  shaB  think  it<£>  j£d^g; 
accessary  to  prevent  a  change  of  property  :-»«and  it  is  dear,  «ect  I . 
*at  a  power  ghrettto  the  Court  is  not  necessarily  given  to  p.  14.  *     ** 
Ae  Judge  in  vacation.    It  is  equally  so,  that  he  can  have 
no  other  power  in  vacation  than  what  is  given  him  by  law. 
Since,  therefore,  in  the  case  of  fined  decrees,  the  Judge  in 
Vacation  is  authorised  to  grant  appeals;  and,  in  case  of  in- 
terlocutory decree©,  the  Court  may,  to  prevent  a  change  of 
property ;  it  is  deemed  a  clear  case,  that  the  Judge  can- 
not, in  vacation,  grant  an  appeal  from  an  interlocutory  de- 
cree. 1  J  •  ' 

Appeal  4*Bicd«    / 


Chishclm  against  Anthonv.  J»  a*  *w* 

*  •  .  .  Vacation, 

THE  bill  in  this  case  was  brought  to  be  relieved  against  *C  by  a  ini* 
a  judgment  at  law  obtained  under  these  circumstances:  alierif;*#rit 
bavid  Chisholm  the  elder  gave  his  note  payable  to  Anthony  J^JJJJJ?*  °^ 
for  upwards  of  21.00,  on  which  a  suit  was  brought  in  the  ton;  but  such 
County  Court  of  Benrico.  The  sheriff,  supposing  the  writ  J£  defence  a* 
to  be  against  Dapid  Chuhofay  junior f  executed  it  upon  'aTjz8u?fers 
him:  he  made  no  defenqe,  and  a  judgment  was  obtained  go  against 
by  default  'against  him ;  an  execution  issued,  and  a  foifch-  fa2t ;  ^e«- 
coBoung  hand  was  giyen.  by  "him  and  one  of  his  brothers; wtfewhairiny 

.  isau&d,  girts 

upon  wUcb  likewise,  a  judgment  was  obtained.    An  appeal  *  forthcom- 

was  taken  to  the  District  Court,  where  the  judgment  was  JJJ  lJJJ^J> 

ward  b,  delays 
■* plaintiff  by  appealing  from  a  judgment  on  that  bond;  be  is  not.entitledio  whef 
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fj4*      a&rmed;  and  from  that  Court  to  the  Court  of  Appal* 
1807.      ware  :that  judgment  of  affirmance  wnsitnelfafianied. 


c!^^      T^  tcttiimmy  did  not  vary  the  case ;  and,  a*  the  $pi 
v.         tember  Term,  1806,  this  Court  dissolved  the  injunction* 

4"th<»*    and, in JftrA,  IgOf,  dismissed  the  bill  wkh  cost*  upon  a 
haaring. 

>  TV  Chancellor  was  not  applied  to  far  an  op peal,  which 
(as  he  has  since  informed  the  Reporters)  he  would  hwm 
■afuaecL  An  application  was  therefore  made  to  the  Judge* 
of  the  Court  of  Appeals,  in  vacation,  who  unanimously  ft* 
festdit* 


Vacation,  Kfciincr  against  Hord. 

isor.      ,:  •  ,  •    -■; 

A  bond  may  v  THE  bill  in  this  case-  was  brought  for  relief  against  a 
much  lest  *  a  judgment  at  law  for  136A  10*.  and  costs*  under,  the** 
^^^^"c^ujnstaBices:     Burges*  Ball  had  a  judgment  ^gninat 
mount,   tmlKenntr  for  300/.  with  interest  from  1st  February  9  1788* 
bT^nfa^  qnd  costa,  (subject  to  *  credit  of  165/.  8*)  upoa.wkfchlan 
in  a  court  of  Wp^tion  was  issued,  which  came  into  the  hands  of  HArd^ 
aT^in'acout  m  deputy  aberiff,  who  seized  certain  goods  and  chattel*  to 
jw£r££  «*»•¥*•    -fon*?r  then  agreed,  that  if  Hord  would  him* 
appear  in  the  ^©y  advance  the  money  r  to  discharge  die  execution,  he 
w^ujdt  assign  to  him  two  bonds,  one  on  Henry  Micotu  Sat 
$U&  ^pe^  and  the  other  on  WiUiam  P.  Qparics  for  319& 
military  certificate*,  wkh  interest  from  16th  Mayy  17 864 
#ff«f  accordingly  paid  off  die .  execution,  and  look  an 
assignment  of  the  bonds*    He  received  the*  amount  don 
ixox&Micow;  and  brought  suit  against  S^uarle&y  and  reco* 
Wo4  It  judgment  for  84/.  1Q*.  &d.  die  value  of  the  certifi- 
cates,, and  costs  i  upon  which  he  sued  out  an  execution^ 
which  being  returned  u  no  ejbfits"\h&  brought  suit  against 
Kenner  as  assignor  of  the  bond,  and,  upon  the  general 
issue,  recovered  the  judgment  first  above  mentioned. 

The  bill  stated  that  Hord,  the  defendant  in  equity,  had 
taken  advantage  of  the  complainant's  distresses,  and  them- 


i^ 


brotaamed  the  bond*,  which  were  for  a  much  larger  sum      ****, 
than  he  paid  in  discharge  of  the  execution ;  and  that  he       i«07 
aught  Jl«e,lmde  the  money  out  of  J^tterles  by  due  dili- 

gCBCC* 

,  The  Hffrylft**  in  his  answer  denied  his  having  taken 
any  unfair  advantage ;  but  admitted  that  he  fairly  puv» 
chftNd  .th*-bDnds  it>rie»s  thim  their  aominal  valuer;  and 
insisted*  that  the-plaintiff's  jdtfence  having  been  property 
m  i»^^  he  o^ght  r«ow  to  have  the  benefit  of  his  judp> 


The  affidavits  filed,  stated,  that  after  the  assignment  of 
die  bonds*  the  plaintiff  insisted  that  the  defendant  had  re~ 
(ceived  them  without  peemrse*}  which  he  denied;  that 
Quarks  had  considerable  property  in  possession  in  the 
year  1786;  and  J^  {he^pja^t^.was.  not  defended  at 
Jaw  upon  the  ground  of  laches  in  the  defendant  to  pursue 
%u*rk*$  and**  complete  copy  of  the  proceedings  at  law 
was-fifei  At  the  last  May  Term,  the  injunction  was<fcV 
lofaal;  tad***t  the  last  September  Term,  the  biB  *fe*  dfc« 
lahsrdj   -    - 

p  In  Ac  faityacatiorv,the  plaintiff  applied  to  the  ChanceHdr 
#hb  chamber,  for  an  appeal,  which  he  refused  farthest, 
rtasoas^  4i*1<bstftbo  subject  had  been,  or  might  have  been 
fiailysrttbd  by.  tbe  proper  tribtmal,  ot/flfw/  and,  3*  If  k 
w^aotyyct  the- plaintiff  should  not  be  relieved  against  his 
amwBortsa4ft,;(though  it  may  have  been  a  hard  oar,)  eifnoe 
taking-like  frqpd  attends  it  j  as  it  is  supposed  that  bon&*y 
mhwtSL  ** 4a****,  may  be  ioJa\  for  a  stipulated  Value,  and 
md>  «de*  enforced,  in  a  court  of  eauityi  as  Well  as  in  a 
i4£.iimt*i  *het>  wt'*  wunov*  trait  appears  in  the 


•iiiThft  plaintiff i was  not  satisfied  with  this  denial;  kmt$fh 
jisd  for  an  appeal  to  the  Judges  of  die  Supreme  Court, 
M**na***uwW^  refused  it*  . 


V. 

Hard. 
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FA  I* 

VACAT19W, 

18*7. 


Anderson  &  Ahdfetfs&ft  MA  Tntifftioftd  Qgdbtst  EHiri£ton  atfrl 
Thurmond  •         others. 


T. 

JUlingtQQ   it- 
others.      - .  ,  .1 

An   appeal   *     THW  Wat  ft  4«^A^  ^^felkkl  #hUM  fad  bctttdl^ 

^^^liiwedtotiftmuirfterltaafctof  HMtthk)  aatf  now  Ma 

be  allowed  » 

from  a  aa.-yjtfgagy  couftstl  for  tte  pfafcduttt,  «fl*i*t  to  tb*  rhaarsi* 

tion  under  ,    Mp  t*9  GhnMlkr*    By  the  &t  of  ttfetfMrfa)  it  2*d&- 
the  act  of  as-  .  t  .       '  _ 

sembiy,   the^to^**  foltf  C^*here<^ 

{fij^  4*%fcdily  UtoMt&i  ft*  bin  <rf  tte  c**iptoAa*t  dfelt  8*»* 

dissolved,     tM*mksed  <rf  *wtr*s  w*d*  ettts*  tftfo*  *u£detit  **&**  it 

stew™  T*6*******  sgtintt  «i*&  dklrtkeion,  Kt  die  Mill  t****  W|s*Vt 

«»nrt   •ucht|WiaW4,|hiflbti  fai  l^  Diim^  C^iW*  ^  Chdw«^   J* 

dismission  at 

the     next      *fc  «a*8  ft*  tM«(  w*J  skew$f  **d  thfc  bffl  <^  of  OOttl^si, 

tcrm'  ds*n«*»ed  under  the  Uwi  the  dear  ami  ofc+feus  tetofth* 

Insach  cue,  <rf  wMeh  **4  ^>  ke%p  the  do&et  of  the  Gotirt  <*e*r  of  sftlek 

plainant      "  cases,  without  taking  up  the  time  of  the  Court  to  eJramifie 

wiate*  he1*"  ****  *  **tmA  tilii€*  ***<**>  **  **  <"**  teiPm* Ae  <**«arf 

should  cLry  b*4f%  rite^fefkd  with  the  di*s6hiti6tt,  fcHild  d&W  e*ttse  4* 
^^^AetWiA^S  feftra*  W  t*ttse  wa*  fcfcewft  to  this  t*s*,  it 
course  of  the  w&  pfeattBed  flte  pMhiHffe  fccte  silisrted,  ah4  tXtmi  tt> 
/W^eaHnsVttb^  *c  defendant*  had 
SlilTK* ***** **  *********  ^j^todtewiht<*mtift  A 
Untion  to  ap',*ipp**l  wtfuld  be  to  dfow  «kw  a  partible  *frttrta£e  forth 
eT^b^hU  "  *rt»  ttwW  ftgttet*  to  ft*  tojtftys  Ipttribty,  <rf  the  &fa*fc 
°3dbe  uf  *"*'  altol&gamllt  «M  0bVtel&  ifittttkto  OF  tfee  fe^tfrftt**. 
ficienttopre^  The  tas*  hfif  to<H  beeft  etftttfoeil  Alee  the  ftgttactiofc  w*i 
J££Mj£  jjj  dissolved:  the  plaintiffii  may  have  taken  new  m$mt*if; 
aAitLom^his^idtkey«i«y  hlrft^  Ifadki'aM  ^etfiHed  ^eheW  cause 
ST«St  "if *g***t<h« 41«hft4io^ wlft  Avk#^ati^f>eti,^grt^ 
he&Ustodo  .  • 
this   at    the    ' 

tyri£j£*     («)  Sa*.  Actt  gf  1803,  p.  82.  X*>.  Code,  2  vol.  ch.  29.  sect-  3.  p. ». 

he  may  move 

at  the  next  term,  upon  notice  to  the  advene  party,  to  set  it  aside,  when  it  may  be 

done,  if  it  appear  reasonable. 
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mg  which,  under  such  circumstances,  would  be  to  deprive       fall 

the  defendants  of  an  equal  chance  to  put  themselves  in  a  VA  jg07#Oy* 

htterooftdition  for  am  apellate  Court,  whose  decision  may  V^v^/ 

be  given  upon  a  new  view  of  the  case4  not  decided  upon  by  Thurmond 

die  Court  of  Chancery.   The  Chancellor  is  not  to  be  under-  Wll.    *•     m 
"  ,.  Ellington  fc 

stood  as  saying,  that  such  has  been  the  conduct  of  the     others. 

pfefatfft  in  this  case  i  but  that  to  allow  appeals  in  such  — — 

eatfes,  would  be  to  adopt  a  rule,  which  might  subject  him 

*5  such  impositions,  and  which  he  should  carefully  avoid* 

If  then  a  party,  whose  injunction  has  been  dissolved, 

mans  to  appeal,  let  him  cany  on  his  suit,  in  the  usual 

ftftrifseof  the  Court,  to  a  final  hearing,  when  it  will  be  the 

ftttty  of  the  Court  to  examine  the  record  again,  whicH  is 

never  dottt  is  a  dismission  under  the  act* 

'  App&A  denied :— but  the  plaintiffs  may  move,  at  th* 

•fact  term,  upon  notice  to  the  adverse  party,  to  act  aside 

AedteuAtokut,'  when  it  may,  or  may  not  be  done,  as  tha 

eas*iM$rbe;  -■- 


Daogerfield   and   others    against  Claiborne  and      *$"£? 
,.      '  others.  '         180d- 

ON  the  argument  of  this  case,  it  was  contended,  on  be-  Where  the 

Uf  of  the  plaintiffs,  that  the  answer  was  not  responsive  to  responsive  to 

sB  tt*>  material  allegations  of  the  bill ;  and  that  those  alle-  ,ac^^a^ 

tticna*  not  answered)  should  be  considered  as  admitted  the  bill,  the 
r    ,  "  j  r    -,         '  ■  plaintiff  may 

ty.s^  defendants,  ^  cxcept  to  it 

.  JP$r  Curiam.  .    This  case  was  brought  on  in  the  usual  a*   insuffi- 
. *w  if***w  o  -cientjormay 

Wqfi  qpon  billy  answer  of  some  of  the  defendants,  general  move  to  hare 
ttplication,  and  publication  of  depositions :  and  the  ques-  £e\$i&« 

tion  now  to  be  setded  is  an  important  one  in  practice.   It  for  confess- 
ed,   and  an 
svder  of  Court  to  that  effect  served  on  the  defendant ;  but,  if  he  does  neither,  he  shall 
sstjoi  far  trhifx  awHMBwelf  of  any  implied  admission  by  the  defendant* 

VouII.  C 


fc  ethers. 
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rowftufrfrr,  is  whether  allegations  contained  in  die  bill,  not  answered, 
y^^j  shall  be  considered  as  admitted,  or  must  be  prttvtdbf  the 
DoBgerfieM  plaintiffs.  The  plaintiffs  might  have  excepted  to  the*an~ 
Yt  .  swer  as  insufficient;  or  they  might  have  filed  a  special  re- 
?2**J^e  plication,  and  have  put  in  issue  those  pvts  of  the  bill  to 
which  the  answer  was  responsive ;  and  this  would  not  have 
been  an  admission  of  any  other  part.  But  they  have  filed 
a  general  replication,  the  effect  of  which,  m  this  case,  10  the 
same  with  that  of  a  special  replication,  where  the  answer  is 
fully  responsive  to  the  whole  bill;  for  the  replication, 
though  general,  and  averring  the  whole  bill  to  be  truef  aijd 
denying  the  matters  in  the  answer,  only  puts  those  matters. 
in  issue;  so  that  the  allegations  of  the  bill,'  not  answered, 
but  only  averred  to  be  true  by  the  general  replication,  re- 
main to  be  proved  by  the  plaintiffs,  agreeably  to  the  effect 
of  their  replication,  or  to  be  admitted  by  the  defendant. 
And  have  they  admitted  any  thing?  If  they  have,  where  is 
the  evidence  of  such  admission  ?  To  allow  a  plaintiff  to 
say  that  so  much  of  his  own  bill,  not  answered,  is  admitted, 
would  be  to  allow  him  an  advantage  for  not  excepting  to 
the  answer,  and  thereby  to  surprise  the  defendant  on  the 
trial* 

The  rule  in  future  will  be  understood  as  settled ;  that, 
where  the  answer  is  not  responsive  to  a  material  allegation 
of  the  bill,  the  plaintiff  may  except  to  it  as  insufficient,  or 
inay  move  to  have  that  part  of  the  bill  taken  for  confessed ; 
but  if  he  does  neither,  he  shall  not,  on  the  trial,  avail  him* 
self  of  any  implied  admission  by  the  defendant:  for,  where 
the  defendant  does  not  answer  at  all,  the  plaintiff  cannot 
take  his  bill  for  confessed,  without  an  order  of  Court  to  that 
effect,  aqd  having  it  served  upon  the  defendant;  and  this 
is  the  only  evidence  of  his  admission.  Of  course,  if  this 
mode  of  proceeding,  as  to  the  confession  of  the  whole  bill, 
be  correct,  it  must  be  equally  correct  as  to  the  confession 
of  any  part* 
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Thompson  and  Veitch  against  Strode.  y^ifm^ 

THE  suit,  in  this  case,  was  brought  to  foreclose  amort-  in  tfaia  «we 
gage.  The  bill  had  been  taken  as  confessed,  and  the  nisi  !j£  ^^£ 
decree  returned  served;  and  now  Mr.  WiBiams,  for  the  emwaw^iw- 
defencbnt,  moved  to  set  aside  the  decree,  and  to  file  the  Cl4e  ni*i  re- 
answer.  turBed  scpv- 

ed,  an  answer 

Mr.  /fottf,  for  the  plaintiff,  objected  to  the  motion,  on  controvert- 

the  ground  that  the  answer  controverted  only  a  part  of  the  J£|  pi^^?g 

sum  claimed  on  the  mortgage ;  and  asked  a  decree  for  so  claim,  and 

not   denyiog 
much  as  was  not  denied  by  the  answer  to  be  due.  the  residue, 

Per  Curiam.     Suppose,  the  answer  admitted  the  whole  wf*  rea^1J[^. 
sum  claimed,  to  be  due ;  it  would  not  be  received  as  shew-  swer  to  part 
mg  any  cause  against  the  decree,  which  would,  of  course,  aJt^e"^!^ 
be  made  absolute.    Upon  the  same  principle,  whatever  is  I***  w£*  e£ 
itot  controverted  by  the  answer  may  now  be  decreed  in  residue, 
part ;  dnd  so  much  as  is  controverted  of  the  decree,  nisi , 
wiB  be  set  aside  ;  the"  answer  being  received  for  that  pur- 
pose only. . 

The  defendant  prayed  an  appeal,  which  the  court  re- 
fused; the  decree  of  foreclosure,  though  absolute,  being  a)  SeeJfc* 
interlocutory  only.(«)  %*%£  ch^ 

223.  sect.  1. 
and  2  vol.  p. 
129.  ch  103. 
— *»Q»— -  sect  2. 


Sarah  (a  woman  of  colour)  against  Henry.  someday. 

TH£  ptaimiff  obtained  ah  injunction  to  restrain  the  de-  W*£  *^; 

claim- 
edom, 
anin- 


fefed*nt  from  carrying  her  out  df  <he  commonwealth,  ris-  j*tto.  < 

setting  her  right  to  freedom,  and  that  the  evidence  of  that  USatiw 

right  could  be  obtained  in  the  county  of  Accomac.  She  was  jjjjjjj '  ^ 

orier  being  carried  out  of  the  commonwealth,  before  the  controversy  is  decided ;  th$ 
Court  will  order  the  plaintiff  to  be  kept  and  maintained  by  Us  officer,  during  the  con. 
trorersy ;  unless  the  defendant  will  give  bond  and  security  for  bis  or  her  forthcoming, 
which,  if  he  fails  to  do,  he  will  be  answerable  to  the  officer. for  the  plaintiff's  ex- 
penses, notwithstanding  the  suit  should  be  decided  in  his  favour. 


tft  Superior  CW*  af&mrioeryfa  ***  XehmrndDatrikt. 

jmz,  1808.  ordered  to  be  kept  by  the  serjeant  of  the  city  of  Richmond, 
fL^ij^'  unless  the  defendant  would  give  bond  and  security  for  her 
v.         forthcoming.    This  he  failed  to  do,  and,  having  filed  him 
^      answer,  moved  to  dissolve  the  injunction. 

Per  Curiam*  The  answer  and  the  record  of  Accomao 
County  Court  clearly  shew  that  the  plaintiff  has  mistake* 
her  case.  It  has  already  been  decided  at  law,  and  thetfe  i* 
fio  case  made  for  the  interference  of  this  Court.  The  in- 
junction must  be  dissolved. 

The  next  question  was  between  the  serjeant  and  the  de- 
fendant about  the  expense  of  maintaining  the  plaintiff;  and 
the  Court  held,  clearly,  that  the  defendant  was  bound  for 
her  expenses,  as  he  might  have  retained  her  in  his  posses- 
sion, upon  complying  with  the  conditions  of  the  order,  and 
avoided  any  expense. 

Mr.  Wickham  then  stated  that  he  was  not  concerned  in 
this  case :  but  that  a  similar  case  had  been  so  settled  in  th$ 
Court  of  Appeals  against  one  of  his  clients. 


£taf3,i8p&  Banks  against  Anderson  and  others. 

court  of  cli  in-  ANDERSON  brought  suit  in  the  Hustings  Court  of  the 
correct™*  c*tJr  °^  -Richmond,  against  Banks,  to  foreclose  a  mortgage* 

in  a  decree  of  and  obtained  a  decree  for  a  sale,  which  was  made  \  but'the> 

an  inferior  .     .  _    . 

court,  by  an  commissioners  had  not  returned  their  report  when  Banks 

aX^T  m  ob^ned  leavei  ia  that  Court>  to  file  a  bill  of  review.  He 
that  way  it  then  instituted  this  suit  against  Anderson  and  others,  to  set 
trueha U^ercc  aside  the  sale  of  the  falling  garden,  which  had  been  made 
(or  fraud,     under  a  deed  of  trust ;  to  correct  the  errors,  of  the  Hastings 

peculiar  cir-  Court  in  the  decree  afore$ai4;  and  for  3  certiorari  JtQ.  *e» 

cumstances,  ,  "  .         '      .  ,  «  ... 

would  lend  move  the  record  thereof  into  this  court ;— -which   wa*. 

$Uaidtoc*r-awardecL 

ry  a  decree  • 

pf  an  inferior      Per  Curiam.    It  is  not  competent  to  this  Court  to  cpr-r. 

feet.  ^ct  the  errors  in  a  decree  of  an  inferior  Court,  by  an  ori- 

A  bill  of  review  ought  not  to  be  granted  to  an  interlocutory  decree ;  but,  if  such  decree 
|>c  erroneous,  it  may  be  corrected  by  motion,  or  petition  to  the  tourt. 


jvtfl/soit;  although  in  that  way  it  may  impeach  a  decree  jv**,  fBOfr 
of  an  inferior  Court  far  fr<md;  and,  under  peculiar  circum-  V^^s 
stances,  would  lend  its  aid  to  cany  a  decree  of  an  inferior        v. 
Court  into  effect.  The  Hustings  Court  should  not  hare  re- 
ceived the  biH  of  review,  as  the  decree  was  interlocutory. 
And  as  the  sale  of  the  falling  garden  appears  to  have  been 
feiriymade  in  all  respects,  this  wit  will  be  dismissed  with 
costs,  -as  well  as  the  bill  of  review;  which  wity  leave  th£  ' 
suit  removed  hither  by  certiorari  open  to  be  proceeded  in 
upon  the  interlocutory  decree,  as-  the  parties  may  think 
proper;  for  the  error  in  that,  if  any,  can  be  corrected  by 
motion  or  petition  to  the  Court. 


Hipkins  against  Bernard,  Executor  of  Hipkins,  and  mdnetdaj, 

*         ,  June  15, 

others.  .      180& 

ONE  of  the  principal  questions  in  this  case  was  whether  An  executor 
the  defendant,  Bernard,  should  be  allowed  a  commission  JJ^11  £  £Jj£ 
of  five  per  cent  upon  turning  bonddtbts  due  to  his  testa-  missions  fot 
tor,  into  mortgages,  and  delivering  them  over  to  the  le-  bono^Jpfya^ 
gatees.  bietotystes- 

Per  Curiam.     An  executor  is  entitled  to  compensation  legatees; nor 
for  Tils  risk,  trouble  and  expenses ;  and  that  should  be  fixed  l^^frlnSf 
at  a  commission  of  five  per  cent  upon  actual  receipts,  and  mt0  »ort*a- 
nomore,  as  a  general  rule.    This  rule  has  not  been  de-  Rrering  the 
parted  from  since  the  case  of  Granberry  v.  Granberry,  1  'moiXS^S^' 
Wash.  246.  unless  it  passed  without  notice ;  but  expenses 
may  or  may  not  be  allowed,  as  shall  be  reasonable,  ac- 
cording to  circumstances.    The  executor,  in  this  case,  was 
Mot  bound  to  make  the  exchange;  and  the  estate  should  not 
pay  for  it;  since,  if  the  bonds  had  been  transferred,  no 
cooHnisakm  on  them  Would  have  been  allowed. 


fiS     ,    Superior  Court  of  Cham  try  far  the  Richmond  DiMrkt. 

ymat,  1806. 


^""h?    Lyons,  administrator  of  Robinson,  against  Byrd  and 
1808.  others. 


Inthisxasea      TH£  commissioners,  appointed  by  this  Court  to  sell 

commission  7     rr  J 

of  5  per  cent  some  of  the  lands  of  John  RMnsoh,  deceased,  made  their 

™amm^  report,  and  claimed  a  commission  of  five  per  cent,  which 

*«"*"»  **°  the  Court  allowed. 

afldUadsby 
virtue  of  a 
decree  of  the 
court. 

Tkurtday,    Crenshaw  and  others  against  Crenshaw's  Executor 


i8oa '  and  others. 


A  still,  not  THE  only  question  in  ibis  case  was,  whether,  a  com- 
freehold  in  a  mon  * ****  sl*ould  he  considered  as  real  or  perianal  estate 
bouse  which  between  the  heir  and  executor. 

Jujm  by  its      Per  Curiam*    The  people  of  this  country  have  always 
ren^^i9  ,s^  been  in  the  habit  of  lending  such  stills  among  one  another; 
perty,    and  and,  in  all  such  cases,  they  have  been  considered  personal 
executor,  not an^  wxt  rw^  estate*    They  have  never  been  considered 
to  the  heir.    8UCh  members  of  the  freehold  as  that  to  sever  them  from  it 
..     Would  be  injurious  to  the  inheritance;  a  rule  of  feodal 
origin,  not  one  badge  of  which  has  been  left  by  the  legisla- 
ture of  this  country. 

But  the  Court  does  not  mean  to  say  that  this  rule  wouM 
'    '  apply  to  stills  really  fixed  to  the  freehold  in  a  house  which 
*  might  be  injured  by  their  removal.     When  a  question  of 
this  sort  shall  occur,  it  shall  be  settled. 


*ftsoa*  Grave*  against  Graves  and  others. 

It  is  tmgtt-  ,  THIS  was  a  motion  for  an  injunction  to  a  judgment  of 
decree  of  ^e  County  Court  of  Caroline^  where  there  had  been  an  in- 
an  inferior   junction  for  the  same  thing,  and  a  dismission  of  the  bill ; 

missing  a  bill  of  injunction,  to  apply  to  the  superior  Court  for  a  new  injunction  to  stay 
proceedings  on  the  Judgment  at  law  during  the  pendency  before  the  same  superior 
Court  of  an  appeal  from  the  decree. 
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Ae  cause  being  now  before  this  Court,  on  an  appeal.    The  pons,  Its*, 
bill  also  sought  a  review  of  the  decree  of  the  County  ^"g^o/ 

Court.  GfJL^A 

Ptr  Curiam*    This  Court  cannot  review  the  decisions  of  t  otter* 


an  inferior  Court  in  this  way.    They  must  be  examined  in    '■'  "    

Ae  mode  prescribed  by  law.  This  has  been  already  de- 
cided, upon  great  deliberation,  in  the  case  of  Bonis  v.  An* 
dtrson*(a)  The  cause  is  properly  before  the  Court  in  ano-  (*0  ****>  ** 
ther  way:  nor  can  this  court,  as  decided  in  the  same  case, 
correct  die  decisions  of  an  inferior  Court  by  an  original  bill 
for  that  purpase.  Upon  any  ground,  therefore,  without 
looking  into  the  merits  of  this  application,  the  motion  must 
be  denied,  and  the  parties  left  to  stand  upon  the  appeal. 

The  Court  afterwards  took  up  die  appeal,  reversed  >the 
decree  of  disttisston^  and  made  the  injunction  perpetual* 


Chrke  against  Hoomes's  Executors  and  others;        j°kW 

180&.  * 

OJJ  *e  fifth  of  Moy  h*t,  the  plaiatifF  obta^d  fropfcjtl*  Ancrderfrom 

I«4f*>o£  this  Court*  who  waa  then  in  tbacpuBty.of  JPwh,  *£  ^j^ 

AaUfftf  an  inunction,  upon  the  usual  term y  to  inhibitjthe  an  injunction 

frfovigntg  from  gellufcg*,  unjier  an .  execution  of  Jfoer&s's  Jjj^JJ  ^^ 

O^cutors  ag9*Q*t  Joham^SfinqUiAph^.z.  nsgro  man  dym^™™^"^ 

by  th*  plaintiff. .  On  the  30th  of  the  same  month,  the.  order  termiy  \s  not 

made  by  the  Judge  waa  shewn  to  the  defendants  afcthe  sal*  J^^L^. 

at  Powhatan  Court-house,  and  they  were  forewarned  from  ceedingsuntil 

seHing  die  said  negro.    The  plaintiff  then  proceeded  to  n ^t ^^m" 

Ae  city  of  Richmond  with  all  possible  dispatch,  and,  upon  pUedwiththe 

complying  with  the  conditions  of  the  order,  obtained  from  order  bjrgiv- 

the  clerk  the  subpoena  and  injunction :  but,  when  he  retyirn-  JjJlJS? 

ed  to  die  county  of  Powhatan  the  sale  had  been  made,  and 

die  agent  of  Hoomes's  executors  had  bought  and  carried  In  such  case, 

it  is  no  con- 
tempt of  the  Court  of  Chancery  for  the  plaintiff  or  the  sheriff  to  proceed  to  sell  under 
tbe  execution,  notwithstanding  the  Chancellor's  order  was  shewn  them. 


24         Supsmr.  Qwt  v/Ch*H<*r</J%r  tfaMtkm^Marict. 

japa,  J0Of .  off  the  negro.     At  an  early  day  in  this  term,  the  pfrimiiff 

'  '^UA^  moved  ^^  ohafanri.  a  ntfe,  re£urtabh  on  Saturday  the 

▼•         25th  instant,  upon  the  deputy  sheriff  of  Powhatan,  aqd  die 

"  Xxecutors  &  ag^nt  for  Hoomtfs  executors,  to  shew  cause  why  t^ey 

*&***>     should  not  be  attached  for  their  contempt  in  disobeying  the 

order  of  the  Judge.     They  accordingly  appeared,   and 

shewed  cause. 

Per  Curiam.  The  order  in  this  case,  which  it  ia  said 
has  been  disobeyed,  was  a  conditional  one :  and  before  it 
could  have  any  obligatory  force,  it  was  the  duty  of  the 
plaintiff  to  comply  with  the  conditions.  This  had  not  been 
done  when  it  was  presented  to  the  defendants,  although  tpe 
plaintiff  knew  of  the  sale  time  enough  to  have  made  his 
application  for  his  injunction,  to  have  complied  with  the 
:  conditions  usual  in  such  cases,  and  to  have  been  at  the  sale, 
If  he  had  been  so  disposed ;  and  therefore  he  should  not 
complain  that,  for  the  want  of  time,  his  property  was  soliL 
t  Again,  the  sheriff  was  acting  under  the  process  of  a  court 

-  \  of  law,  and  was  bound  to  obey  its  commands,  unless, 

agreeably  to  law,  he  was  inhibited.      But  if  die  court 
•   „  *  thought  the  defendants  erred  in  not  observing  the  order 

■--'*♦*•-  "  of  ihe  judge,  yet,  under  the  present  circumstances,'  Ije 
w  ^ .  TfottH  not  thifck  them  guilty  of  a  contempt  to  the  authority 
'  ***•  ofthe  law  confided  to  his  hands,  because  it  clearly  appears 

.-    *  *  :  ifom  the  testimony,  that  they  considered  the  order  as  una- 

*tfRftg,' unless  complied  with,  in  the  first  instance,  by  die 
v  -*        •      ■  ffeftttiff,  rod,  for  that  reason,  went  on  to  obey  the  precept 
x  ^ . .  *.    .  'of  the  common  law  court:  for  this  court  is  perfectly  satis- 
fled,  from  what  appears,  that,  had  the  injunction  been  pre- 
sented In  the  usual  manner,  it  would  have  been" obeyed* 
ft  wfculd  then  very  litde  comport  with  the  character  of "a 
cotfrt  of  equity,  toattach  a  man  for  doing  wrong,  when  Tie 
intended  to  do  right.     It  is  the  intention  that,  in  all  cases, 
should  constitute  the  offence ;  and  no  man  should  for  jbl 
'  moment  be  deprived  of  his  liberty,  who  does  not  intend  a 
violation  of  the  law. 

-     Rule  discharged  at  the  costs  of  the  plaintiff. 


,;T 
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•jtrms,  t!08. 

Scott  mgabtst  Wharton.  ^STC^ 

THIS  was  an  application  for  an  injunction  to  stay  waste*  ■  ■■■■   „■ .. 
The  bill  stated  that  the  plaintiff  sold  to  the  defendant  a  **   j!*^ 

*  lion  to   mikf 

tract  of  land  in  fee-simple,  but  retained  the  title  y  as  a  secu-  vMtte  ou*M 

rity  for  the  purchase-money.    The  defendant  took,poapes-  g^,^  to  g 

sion  thereof  according  to  his  contract,  and  was  charged  *»*r  ** 

•  *  *      *«•  i  juintft  a  fww» 

with  cutting  and  selling  timber.  dee  to  whom 

Ar  Curiaqu     Waste  is  an  action  which  accrues  to  a  te-  J^^f|JjJ| 

nant  in  remainder  or  reversion,  against  a  tenant  pi  posses-  fafce^fraple; 

sion,  or  to  one  tenant  in  common  against  another,  for  any  I*fcaT*  **» 

destruction  of  the  estate,    either  in  houses,  woods,  or  ^^S^T**1* 

lands ;  pending  which  action  at  law,  a  court  of  equity  may  ney  $  infest 

award  aa  injunction  to  prevent  the  farther  commission  of  ^  ff1^ 

waste,  until  it  is  determined;  or,  if  the  court  cif  equity  3**  tbe  *** 

to  the  pay* 
would  grant  the  injunction  in  the  first  instance,  .it  would  nent  of  the 

direct  an  issue  to  try  the  waste,  and,  upon  the  verdiejt's  PJ^^j^T* 

being  certified,  would  put  an  end  to  the  controversy*    It  charge*  th* 

r  Follows,  therefore4,  that  no  person  is  entitled  to  an  injunc-  w^  cutting; 

tion  to  stay  zvaste*  unless  he  can  maintain  an  action  at  law  *?"*    **«g 

.-  ...  timber  in  a 

for  it ;  which  the  plaintiff  in  this  case  could  not  dp,  becqpse  mamsr  cmi- 

he  has  parted  with  all  his  interest,  andonry  holds  tbet#e£^te£5 
as  a  security  for  his  money :  he  stands  in  the  situation  of  *"  ^^mfs 
a  mortgagee  oat  of  possession;  and  although,  in  general,  a  inwtlcfc  cm 
mortgagor,  in  possession,  is  not  liable  for  profits,  because  JJJjJ1  ^^ 
the  mortgagoe  may  avail  himself  of  his  legal  remedy  to  ^et  w«jit^i^ 
into  poaecssion,  yet,  pending  that  remedy,  or  a  suit  to  ^  awst*!* 
brecioae,  should  it  appear  that  the  mortgagor,  by  his  eon- 
feet,  was  likely  to  lessen  the  mortgagee's  security,  this 
Court  ought  to  restrain  Jiim  in  such  conducts  but  nothing 
of  this  sort  appears  in  the  case  before  the  Court,  and  die 
injunction  must  be  denied* 

On  another  day  in  this  term  die  plaintiff  filed  another 
hifl  against  the  defendant  to  subject  the  had  to  the  payment 
of  die  purchase-money ;  and  charged  the  defendant  with 
aatag  and  celling  timber  in  a  manner  rakufafed  to  render 
the  land  an  incompetent  security,  to  prove  which  several 
aSdarita  were  filed ;  and  the  injunction  was  awarded. 

▼ei^H.  D 


T-^- 


26  Superior  Court  of  Chancery  jftr  the  tikkhmd  Bittncl. 

^""fgo^  Ban  against  Barr's  Administrator. 

A  decree        ^  DECREE  had*  been  entered,  in  this  case,  against 

mnd  execu-   the  defendant  For  the  balance  reported  against  him  as  ad- 

tionthereup-   ■•*.  .  .  -  _, 

on,  against  mirustrator.     An  attorney  s  fee  was  taxed*     The  execu- 

or  tdmtoi- tlon  itatie<*  agai^t  his  ww  goods  and  chattels,  and  he 
trator,  for  s  gave  a  forthcoming  bond. 

on  his  admit  At  this  term  he  moved  for  a  bill  of  review  on  two 
^^f^JK  grounds :  1.  That  the  decree  should  have  been  entered 
not  be  a-  against  the  goods  and  chattels  of  the  intestate  in  his  hands 
food*   and  to  **  administered,  and  not  personally  against  himself; 

chattel*   of  and,  2.  That  an  attorney's  fee  should  not  have  been  taxed, 

the  decedent  ' 

id  hit  hand*      Per  Curiam*    The  object  of  this  suit  was  not  to  recover 

jj^ri^l  a  debt  against  the  intestate,  but  of  the  defendant.  The 
against  his  decree  vas  therefore  correctly  entered,  and  the  fee  as  cor- 
And  chattel*,  rectly  taxed*  Had  the  suit  been  for  a  claim  on  the  intes- 
tate,  then  the  decree  would  have  been  against  his  goods 
an  attorney'*  and  chattels  in  the  hands  of  the  defendant  to  be  administer? 
be* taxed.       c^*  ano-  nofee  would  have  been  taxed. 

Bill  of  review  denied. 


yme  fermr  Anderson  against  Gest. 

X80& 
An  order  of     THE  defendant,  a  resident  of  England,  had  been  or* 

Chai!ce*£  to  de^d  ^  *is  CouIt  m  *e  ^me  of  ***  latc  ChancclIor>  to 
make  up  an  make  up  his  account  of  administration  of  William  Ander- 

out  saying  "  son's  estate*     The  order  did  not  express  thaWt  should  be 

More  vhom  <jOBe  before  a  Master  of  this  Court ;  and  at  this  term  by  his 
it  i*    to   be  #  ,  J 

done,    must  counsel  he  exhibited  an  unauthenticated  copy  of  an  account 

before^one    reported  to  the  Court  of  Chancery  in  England  by  one  of  its 

of  the  mas-  masters,  and  insisted  that,  when  a  duly  authenticated  copy 
ter  commis-  J  ,  ** 

sionersof  the  should  be  produced,  it  should  be  received  by  the  Court 

ourt*  here  as  evidence ;  or,  that,  considering  his  residence,  he 

The  Court  should  be  allowed  to  make  up  his  account  of  administra- 
cannot    ap-     .  .      _      .      , 

point  com-  tion  before  persons  in  England. 
misaioners  to 
onake  up  an  account  out  of  the  state,  except  by  consent  of  parties. 
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Per  Curiam.    This  Court  cannot  change  its  course  on  junx,  1808. 
!  account  of  the  residence  of  parties.     All  who  are  ordered  ^Jj^w' 

to  account  must  do  so,  before  one  of  its  masters*  or  before        v. 

appointed  by  it,  which  it  can  onfy  direct        _^1«» . 


within  its  own  jurisdiction,  unless  the  parties  consent  to 
commissioners  -without^  in  which  c$ae  it  is  their  act.  and 
not  the  act  «f  die  Court,  and  to  which  the  Court  will  not 
object*    ' 


dl'r* 


*.*/..  F 


■w-l    *   * 


"  i  i    :• 


JUDGES 


THE  SUPREME  COURT  OF  APPEALS, 

DURING  THE 

PERIOD  OF  THESE  REPORTS* 


PETER  LYONS,  Eaqpxu,  President.] 
WILLIAM  FLEMING,  Es^jTire. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire. 


Attorney-General. 
PHILIP  NOSBORNE  NICHOLAS,  Esquire. 


*«*  In  consequence  of  a  Memorial  from  the  Judges  of 
the  Supreme  Court  of  Appeals,  as  to  the  arrangement  of 
Ae  Terms  of  the  Court,  which  was  noticed  in  Vol.  I.  p. 
*&»  die  legislature,  at  the  succeeding  session,  altered  the 
tarns  to  the  following.    (See  Rev.  Code,  vol  2.  ch.  115. 

The  First  to  commence  the  1st  day  of  March,  and 
continue  27  juridical  days ;  the  Second  the  15th  of  April, 
ad  continue  44  ditto;  the  Third  die  1st  of  October,  and 
continue  55  ditto,  unless  the  business  be  sooner  done. 


•  See  in  Vol.  I.  p.  208,  a  reference  to  the  Act  of  the  General  Astern- 
%  fcr  reducing  the  number  of  Judges  of  the  Supreme  Court  of  Ap- 

tJ«%e  t-Tows  was  absent  the  whole  of  this  term,  having  been  pre- 
rafted  from  attending  by  indisposition. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  APPEALS, 

Of 


VIRGINIA,  °^V 

COMMENCING  IN  MARCH,  1808, 


II  TIE  THIHTY-SftCOHD  TEAR  OF  THE  COMMONWEALTH* 


Carter  against  Washington  and  others.  md*$dai§ 

Inarch  2. 
THIS  was  an  action  of  ejectment ;  and  the  lessor  of  the  ^  tx€CtmgK^ 
iWiaiff  having  died  during  the  pendency  of  the  appeal,  the  J|[ke«    **• 
Com  deckled  that  security  for  costs  should  be  given;  which  plaintiff  diet, 
W.  accordingly  dope.  SSXT* 

be  given. 


Minnis  against  Echols.  Smne  . 

Of  &is  case,  which  was  an  action  of  assault  and  battery  ^^^J1^ 

taqght  by  Ech$U  against  Minms  in  the  District  Court,  witness  hat 

•*Hen  at  Franklin  Court-house,  the  plaintiff,  at  the  trial,  moned'^uid 

*red  m  evidence  a  deposition  which  had  been  taken  A**a»  J°  ■** 

i .  _r  . .  ,  . «      «     tend  *•  "<* 

**  mey  and  produced  a  summons  which  appeared  by  the  sufficient  to 
^^  authorise  the 

***•*<*  his  deposition  taken  <kknc<mt  but  it  must  be  proved  that  he  is  dead,  or, 
«  w»t,  unable  to  attend. 


3S  Supreme  Court  of  Appeals. 

KAEC!t,19t*.  sheriff's  return  to  have  been  duly  executed  on  the  depo- 

V^Jk2^'  nent ;  to  the  reading  of  which  deposition  the  defendant  by 

v.        his  attorney  objected,  "  because  it  did  not  appear  from 

E^***     w  what  cause  the  said  witness  was  prevented  from  per- 

44  sonally  attending.'1    The  District  Court  overruled  the 

objection ;  whereupon  a  bill  of  exceptions  was  filed ;  and, 

the  plaintiff  having  obtained  a  verdict  and  judgment,  the 

defendant  appealed. 

Call,  far  the  appellant,  cited  3  Smc.  Jir*  tide  *  Evi- 
(a)  ffrrfflfV*  dence.*  E.(a)  to  shew  that,  where  a  deposition  is  taken  de 
Kfcoiweot.  ^ene  esse^  ft  cannot  be  read  without  proof  of  the  inability 
of  the  witness  to  attend. 

**'  *     /  '  • 

j         Stuart,  for  die  appellee,  said  that  the  reason  of  the  taw  in 

England  did  not  apply  here,  the  tnbde  of  Hiking  deposi- 

«   V  tions  in  the  two  Countries  being  different.    In  this  country, 

v  ,x  ndtict  to  the  adverse  party  triustfefe  given:  but,  in  Engt&nJ, 

the  parties  have  no  power  of  cross-examining. 

On  another  ground,  die  deposition  was  properly  ad- 
mitted.  The  subpoena  was  returned  served,  and,  the  Wit- 
ness not  attending,  it  ia  prefionfltye  ah*  was  uoaJUet 

CUL    Mt. Stuart  \s snoemctln supposing,  that  In.  In- 
gkaxd  there  la  no  crota-examination.    The  practice  than 
iaUputlheintfcfagaitoriesi^ 
1     he  puts  them  to  the  witness. 

Stuart.  IF  this  be  admitted,  the  party  is  yet  Confined  to 
those  interrogatories  only  which  occur  to  Mm  in  die  first 
instance.  But  here,  as  the  witness  is  examined  in  presence 
of  the  parties,  new  interrogatories  may  be  suggested. 

The  practice  of  roe  country  ts  to  snow  the  deposvUdtt  to 
bcTeW^hereVcr'tfK  subpeanii  ia  returned  executed;  staoo 
it  faimJiosaiUe,  on  the  eve  of  a  trial,  to  go  about  all  over 

*  ahecoitetry  td  obtain  information  whether  the  wittttM  ig 

*  fife  to  atle^;wt!  it  ought  tofeepfe^^ 
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dphisduty,  if  he  could,  unless  the  qoutrary  appears.    Th&pARCHjisoe- 
'  ijlueriff  of  Bedford^  who  served  the  subpoena,  paight  not  K^ft£fo/ 
Jive  been  at  the  District  Court  at  the  time  of  the  trial*  v. 

*  *  ... 

Colly  in  reply,  £aid,  that  where. the. personal  attendance 

of  the  witness  could  be  had,. his  deposition.ought  not  to  be 

read,  because,  in  that  case,  the  great  advantage  of  a  viva 

vccc  examination  before  the  court  and  jury  is  lost.    The 

plaintiff  might  have  moved  the  Court  to  fine  the  witness 

foe  failing  to  attend*    . 

As  to  the  practice  of  the  country,  this  is  sufficiently 

proved  by  the  rule  prevailing  even  in.  the  Courts  of  Chap*  \ 

eery.    In  certain  cases  there,  depositions  may  be  taken  de 

-bene  esse, -(d)  but,  where  there  is  no  proof  that  the  witness  ^  See  tht 

has  left  the  state,  &c.  if  the  deposition  be,  not,afterwards  f^lPj^ 

r  jft&n  in  xhitf,  it  cannot  be  read*     Is  it  not  a  contrqdic-  64.  sect  4i. 

'  $m  'mttftM  to.  say,  that  the  deposition  was  taken  de  bene  ^__ 

tc?setrmd  y$t  there  is  no  necessity  jp  prove  t£e  inability        o£/^y-v 
of  the  witness  to  attend  ?  Where,  the.pafly  jcould  not  *hew  ^O^ 

.  fiuh  {.iftye  never  known  an  objection  to  such  a,  deposition 

*■«...>  .  * 

Friday j  March  4.     The  Judges  delivered  their  opi- 


it.iV 


Jud^e  Tqfjfc£K#     The  only  question  in  this  cause  is, 

whether  a  deposition  regularly  ts$en  de  hene^e,  ought  to 

have  been  permitted  to  be  read  in  evidence  upon  the  trial, 

. iwj|c^^e^wfr.fr^n>.what  cause  the  wifnea^  who  had 

.  fcee^  d^ly  summoned,  and  the  subpoena  returned,  was^prc« 

;i^a^^fron\ personally  attending? 

TJh$  course  of  proceedings  at  the  common  law  being  only 

.  hrfjpftppcg  trjrtyncnyy  depositions  are  only  arimisnihh  where 

J*  witness  wl^^madethemis  d(^c*  cannot  fc  procured; 

%  V^fl,^cp  they  are  nott%  best  evidence  tfee  rature  of  die 

4j9&i»  capable  ok  Therefore,  in  order  tenure  depositions 

CTide$c£  j$  hg$r#  it  is.  accessary  to  shew  that  the  witness 

VolH.  E 
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march,1808.  was  dead  ot  could  not  be  procured*  '  And  this  rule  hm 
been  observed  with  such  strictness  in  England  that^e 
depositions  of  a  witness,  taken  fifty  years  before,  be/mg  of- 
fered in  evidence,  but  without  any  evidence  that  he  was 
dead,  (the  party  relying  on  the  presumption  from  the 
length  of  time,  which  would -entitle  a  deed  of  that  length 
to  be  read,)  have  been  refused  to  be  admitted ;  because  it 
was  not  shewn  that  proper  search  and  inquiry  after  the 
(a)  Mtk  455  w^taegs  h&d  heen  made.(a)    But,  where  a  witness  has  beep 
2  Str.  920.  2  sought  for,  and  cannot  be  found,  there  his  deposition  may 
755.    *?     '  he  wad  j  for  he  is  in  the  same  circumstances  as  to  the  party 
(*)    Buller'*  who  is  to  use  him,  as  if  he  was  deacL(6)    So  where  it  is 
Jtist  Pr.  339.  prove(j  $M  a  witaess  was  subpoenaed,  and  fell  sick  by  the 
way,  his  deposition  is  evidence:  for  then  it  is  the  best  evi- 
(c)  Ibid.       deuce  that  can  be  had«(c) 

But,  although  the  courts  of  law  in  England  did  in  such 
cases  admit  the  depositions  in  writing  of  witnesses  who 
were  dead,  aged,  infirm,  or  going  beyond  seas,  yet  they  had 
no  power  to  examine  such  witnesses  de  bene  esse,  to  be  read 
m  evidence  if  the  trial  should  be  deferred  till  after  then- 
death  or  departure ;  though  this  was  sometimes  done  bjr 
consent  of  the  parties :  but  recourse  was  indirectly  had  to 
,th£  Court  of  Chancery,  for  that  purpose,  by  a  hill  for  per- 
petuating the  testimony  of  witnesses,  upon  a  principle  wni- 
(d)3Bl.Com.  lar  fo  a  bill  quia  timet.(d)  But,  to  avoid  the  expense  and  in- 
/bn/'#  j^/Convenienceof  *Ws  course  of  proceeding,  our  law  authorises 
ing*  in  Chan-  the  issuing  of  commissions  to  take  the  depositions  of  wit- 
130.'  1  Fonb.  messes  de  bene  esse,  in  certain  cases ;  but  without  altering 
4,1  *•  the  principle  upon  which  alone  the  depositions  so  taken  can 

be  read  in  Evidence,  viz*  that  the  witness  is  unable  to  attend 
at  the  triaL    And  this  inability  njust,  I  conceive,  be  shewn 
(OZ.ri794.*°  ^  CQurt  before  his  deposition  can  be  readme)    The 
c.  Hi.  •.  12* term  de  bene  esse  is  well  undeistpopL  in  .courts  of  equity  » 
ItoI  p.  279.' and,  when  applied  to  depositions,  means  such  as  can  only 
be  used  provisionally*    The  legislature  has.  used  it  in  this 
sense  in  the  lawj  and  the  reason,  that  the  inability  of  a  sin- 
gle witness,,. in.perfect  health,  and  not  about  to  depart  the 
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tatartry,  nor  under  disability  to  attend  at  the  trial  of  a  suit,  *arch,1808. 
should  be  made  to  appear  to  the  Court,  is  certainly  much     Mimris 
stronger  than  that  the  inability  of  an  aged  or  infirm  witness         ▼• 
should  be  so  manifested*    Yet  the  law  expressly  requires  it  * 

in  the  tatter  case :  and  it  is  equally  necessary  in  the  former, 
the  deposition  being  permitted  to  be  taken  only  de  bene  esse 
in  both  cases*  I  am  therefore  of  opinion,  that  the  judg- 
ment ought  to  be  reversed,  and  a  new  trial  had,  with  direc- 
tions to  die  Court  not  to  permit  the  deposition  to  be  read,  . 
tiniest  it  be  proved  to  the  satisfaction  of  the  Court,  that  the 
•  witness  is.  dead,  or,  if  Kving,  unable  to  attend,  or  that  search 
tod  inquiry  have  been  made  after  her,  and  she  cannot  be 
found. 

Judge  Roane.    The  clause  of  the  act  of  If 92,  respect- 
ing the  depositions  of  aged,  infirm,  or  absent  witnesses,  , 
has  a  provision  that  such  depositions  shall  be  read  on  the 
trial*  u  in  case  the  witness  ^should  be  unable  to  attend." 
The  clause  relating  to  those  of  a  single  witness  in  a  cause, 
or  lb  a  materia!  question  thereof,  omits  this  provision.     H 
Is  riot  easy  to  assign  a  reason  why  this  provision  was  not 
expressly  extended  to  that  case  also ;  unless  it  be  that  the 
deposition  of  die  witness,  in  that  tasey  is  to  be  taken  merely 
for 'the  purpose  of  perpetuating  his  testimony,  and  that, 
Heverthefcfis,  he  must  be  u  produced  at  the  trial.'*    This 
the  courts  of  equity  in  England  had  already  done  of  thefr 
own  authority ;  for  in  the  case  of  Shirley  v.  Ferrers7(a)  (a)   3  P. 
the  Court  of  Chancery  (upon  argument)  granted  liberty  to    m*'  m 
fcke  the  deposition  de  bene  esse  of  a  single  witness  to  a  ma- 
tetai  fact*  though  he  was  not  stated  to  be  old,  infirm,  or 
about  to  depart  die  country,  to  be  used  in  an  issue  then 
"depending ;  and  defined  the  effect  of  such  deposition,  by 
declaring,  "  that  if  the  witness  were  then  Rvingy  the  plain- 
M  tiff  shotdd  produce  him  at  the  trial.1*    In  our  old  acts                v 
(see  the  edition  of  1768)  this  provision  for  taking  th£  de- 
position of  a  single  witness  is  not  to  be  found ;  and,  on 
principle,  a  good  reason  exists  for  requiring  the  actual  pre- 
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MAft«B,l8Q&  sence  of  a  single  witness  to  a  cause  before  the  jary,  wfeo  * 
^^^  often  judge  by  the  manner  of.  giving  testimony j  whereas 
v.         this  might,  with  less  inconvenience,  be  dispensed  with,  in 
Ecfao!g'     relation  to  pne,  out  of  (perhaps)  a  host  of  witnesses. 


Jfr  therefore,  this  were  res  Integra,  I  should  desire  further 
to  consider  whether  the  provision,  respecting  the  reading 
the  deposition  ofcan  aged,  infirm,  or  absent  witness,  applied 
also  to  this  case :  but  I  believe  that  the  practice  and  general 
understanding  of  the  country  has  decided  the  question  in 
the  affirmative,  and  I  api  not  now  disposed  to  disturb  it. 
But,  on  the  other  hand,  the  most  that  can  be  asked  in  fa- 
vour of  the  deposition  of  a  single  witness,  is,  that  it  should 
stand  or  fall  by  that  provision :  it  is,  certainly,  not  a  stron- 
ger case  for  relaxing  from  the  rule  than  those  of  the  other 
description ;  being  only  a  de  bene  esse  deposition,  if  the 
witness  is  not  shewn  to  be  dead,  there  is  no  other  standard, 
under  which  it  can  set  up  its  claim  to  be  received  in  evi- 
dence. 

It  is  not  shewn  In  this  case  whether  the  deposition  in 
question  is  of  the  one  or  the  other  class :  but,  of  whichever 
cites  it  ma^  be,  it  is  necessary  to  be  shewn  at  the  trial  that 
the  witness  was  unable  to  attend,     It  is  readily  admitted 
that  this  construction  will  often  impose  difficulties  upon 
parties :  but  these  difficulties  are  not  impossibilities.   Tti6  * 
party,  in  caae  of  non-attendance,  majrhave  his  <&use  ci>n-  ' 
tinned,  or  have  recourse  against  the  witness  for  damages. * 
On  the^other  hand,  however,  it  is  of  great  importance  &at 
the  benefits  of  jury-trial  should  ndt  be  impaired  (as  they7 
would  be,  most  emphaticaihf,  in  the  cosfe  of  fa  witness  otf  • 
whose  s'wglc  testimony  the  fate  of  the  cause  depended) 
by  withdrawing  the  witness  from  the  personal  observation 
of  the  jury. 

I  am,  on  these  grounds,  of  opinion,  that  the  decision  bf 
the  District  Court  was  erroneous,  and  that  a  new  trial 
ought  to  be  granted. 

Judge  Fleming.  There  are  fourcases,at  law,  in  wfiich 
the  depositions  of  witnesses  may  be  taken  de  bent  wr> 
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ondtr  oar  act  of  assembly:  1.  Wh«>  any  witness  is  about  MA«cH;lfSOfc 
to  depart  the  country ;  2.  When  a  witness,  by  age,  sick- 
ness/ ^otherwise,  shall  be  Trouble  to  attend  the  Court; — 
upon  affidavit,  &c.  3*  Upon  affidavit  that  a  witness  resides  . 
beyond  sea  or  in  a  foreign  country ;  and,  4*  When  a  claim 
or  defence  depends  upon  a  single  witness.  Such  deposi- 
tion rioy  be  read  in  evidence  at  die  trial,  in  case  the  ruit- 
itm  should  be  unable  to  attend* 

'  It  follows,  then,  of  course,  I  conceive,  that,  if  the  witness 
bfe  able  to  attend,  such  deposition  shall  not  be  read  on  the 
trial.  The  Court  will  require  some  satisfactory  proof  on  the 
subject:  and  the  question  is,  on  whom  ought  the  onus  pror 
bcauft  to  lie?  On  the  party  who  is  to  derive  a  benefit  from 
the  evidence,  (and  who  knows,  or  ought  to  know,  that  he 
ctti&ot  avail  himself  of  the  deposition,  unless  he  satisfies 
tte  Court  of  the  inability  of  the  witness  to  attend,)  or  on 
the  adverse  party,  who  may  ba  injured  by  the  testimony ; 
%on  whom  it  would  be  highly  unreasonable  to  lay  the  bur- 
t&en  of  proving  the  ability  of  his  adversary's  witness  to  at- 
tend in  person ;  one,  perhaps,  that  he  may  never  have 
known,  or  heard  of,  till  the  taking  of  the  deposition  ? 

It  has  been  argued,  however,  that  the  return  of  a  sub- 
prafc  executed  by  a  sworn  officer,  is  sufficient  evidence  of 
the  inability  of  a  witness  to  attend ;  but  the  argument  seems  - 
After  specious  than  solid ;  for  long  experience  hath  taught 
as  jjbat  witnesses,  especially  those  at  a  distance,  do  fre- ' 
quentfy  fail  to  attend,  when  summoned,  on  very  frivolous 
pmmceg.  I  therefore  concur  in  opinion,  that  the  judgment 
of  the  District  Court  ought  to  be  reversed,  and  a  new  trial 
•warded;  with  an  instruction  dmt, on  the  trial,  the  deposi- 
tion of  the  witness  is  not  to  be  read,  but  upon  satisfactory 
J*ootf  of  her  iirtbfficy  to  attend. 

The  judgment  of  the  Court  was  entered  as  follow*: 

*  That  the**  h  ermr  ra  tfie  said  judgment  in  this ;  that 
alhe  District  Court  permitted  the  deposition  of  Mary 
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ka*ch,MO&"  Magdalme  Wolf,  alias  Mary  Magdotine  EHmore,  m  th* 
*-JJTj|Jy  "  bill  of  exceptions  mentioned,  to  be  read  as  evidence  to  die 
*•  "  jMiy,  without  proof  of  her  inability  to  attend  the  trial 
«  personally."  Judgment  reversed,  aiid  netr  trial  awarded; 
upeh  which  trhd  the  District  Court  is  «  not  to  permit 
"  the  deposition  aforesaid  to  go  as  evidence  to  the  jury, 
"  unless  satisfactory  proof  be  made  of  the  depdaent*s  ina- 
*  biltty  to  attend  the  trial  in  person*" 


.Echols 


Tkundaj*  Ruble  atrabtst  Turner  and  others. 

March  3.  ° 

A  release  to  JAMES  TURNER,  Joel  Motley,  and  three  other  per* 
persona  guil-  sons  haying  committed  a  joint  assault  and  battery,  on  T&Oe 
assauk  wid*  tW  Wm  Ruh^  a  wrifog  wa*  executed  by  the  latter  to  the 
battery,  or  an  said  fdotley  only,  on  the  30th  of  October,  179&>  U)  the.  fob 
and  *atbfac-  lowing  wQrds ;  "  I  do  hereby  acknowledge,  that  Joel  Met* 
ftrae0Mof "  by'*  pay***  my  t  expenses  at  Mount  Relief  with  Captaju 
them',  is  a  «  Alexander  Hunter  shall  be  satisfaction  for  the  pan  he  the 
tkm,  a*  to"  sa*4  Motley  took  hi  an  assaultand  battery  committed 
'^^tandn*  "  uJK)n  mc;  **  8a***  Mount.  Provided  this  shall  not  be  co«t 
such  release, u  sidered  as  any  satisfaction  in  favour  of  Jqseph  Ntmn^ 
fedgmat  of*4  Stephen  Mm/nor*  James  Turner,  ox  Archibald M'$ra*U)y% 
£•**•**"*•  "  who  were  guilty  of  the  saine  at  the  saine  time  and  placfl* 

fit  which      "  Patty  Hunter.    •      .       .  "  Oct.  2b>  1799."    .. 

that  one  took 
in  the  tres- 

paM  -uStan  °n  Ae  22d  of  ^PriL»  1801>  ^w*fc  brought  a  joint  actio* 
dint;  a  pro- of  assault  and  battery  against  ail  die  five  trespassers  in  the 
8hajlnot&ope-  D*8tri<*  Court  of  Franklin  j  but  die  process  appears  to  ha«e 
•*^**J?*£been  served  on  James  Turner,  Joseph  Nunn  and  Stephen 
trespassers.  Msynor  only ;  who  pleaded  sot  guilty  and  son  osmmk  <fe» 
mesne;,  and  issues  were  thereupon  joined.  At  the  trial, 
the  plaintiff  and  those  defendants  agreed,  that  the  paper,  of 
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which  the  above  is  a  copy,  u  should  be  used,  in  the  same  mascr/HM 
*  maimer,  on  the  issues  made  up  in  the  cause,  as  if  tlie  ^^m^ 
^  same  had  been  regularly  pleaded ;"  whereupon  the  -de-         v. 
fendam*  by.  their  counsel  moved  the  Court  to  instruct  the      <*ber* 


jury, u  that  the  said  paper  discharged  the  whole  of  the  de-  ' 
u  fendaats  from  the  action  of  the  plaintiff,  it  being  for  the  . 
"same  cause  stated  in  the  paper  aforesaid ;"  which  the 
Court  accordingly  did;  to. which  opinion  of  the  Court  the' 
plaintiff  filed  a  bill  of  exceptions ;  and  (a  verdict  and  judg- 
ment having  been  entered  against  him,)  obtained  a  writ -of 
supersedeas  from  one  of  the  Judges  of  this  Court. 

fZiatf,  for  the  plaintiff  in  error,  insisted,  1st.  That  the  in* 
strument  could  not  operate  as  a  release,  because  it  wad 
wfekout  a  seed;  in  support  of  which  doctrine  he  quoted  C<r. 
Utt.  264  b.  aad  18  Viner,  335.   2dry.  That,  if  it  had  been 
sealed,  its  real  meaning  was,  that  Motley  was  to  be  released 
up*n  payment  of  certain  sums,  if  releasing  him  would  not 
discharge  the  others  in  law;  otherwise,  it  was  to  have"  no 
Operation ,-  and  3dly.  Because  Motley  himself  was  not  to  be 
ftteased,  but  upon  payment  of  certain  expenses,  which  pay- 
inent^kjes  not  appear.   This  reservation  in  the  instrument, 
he  contended,  prevented  it  from  operating  as  a  release'  to  any 
other  tfeiparter,  Motley  having  promised  to  make  compen- 
sation for  hb  own  trespass  only.(a)    The  consideration  of  (a)  IS  Vtoa\ 
tbe  writing  being  a  promise  to  perform  a  future  act,  it  could  B^f0t  u^, 
hare  no-effect,  unless  it  had  been  proved  that  the  promise  ^  ***  $* 
was  fulnled*    To  carry  it  farther  would  be  to  violate  the      * 
principles,  even  of  common  sense. 
•  ■  *  ■.  ^ 

Call,  Jbr  the^defendanta  in  error.    As  to  the  first  point,  I 
admit,  that-  #  tbe  writing  in  question  had  been  given  as  a    . 
release  of  a  Sand,  or  of  any  other  instrument  under  seal,  it       ' 
would  *M>t  Jbave  been,  effectual  without  one :  but,  as  the 
plaintiff's  right  of  action  did  not  accrue  by  virtue  of  an  in- 
tomcat  under  seal,  it  might  be  released  by  an  instrument 
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*a*ch,1S08.  without  one*     Besides,  this  paper  was,  by  the  cdnscnt  of 

^T^J^  the  parties,  to  have  all  the  effect  which  it  could  have,  if  it 

v.         had  been  pleaded ;  and,  on  being  pleaded  as  an  accord  and 
{Turner  ami  „     .        .        .  «  «  %  i_ 

others,      satisfaction,  it .  might  have  operated  as  a  bar  to  the  action 

« — ^-s-  against  all  and  every  of  the  defendants.(a) 

(a)\Bac.Abr.  „         .  ,  rrn  .     .   .   ^         .     ^    « 

41, 42, 43.  2dlj»  As  to  the  intent.  The  action  is  joint  against  all ; 
and,  therefore,  the  satisfaction  received  from  one  must  be 
considered.as  received  from  all ;  asj  if  a  man  takes  a  judg- 
ment against  one  joint-trespasser,  it  operates  as  a  bar 
Against  him.  in  favour  of  all  the  rest. 

3dly.  As  to  the  payment  of  the  consideration,  that  is 
not  the  point  on  which* the  Court  instructed  the  jury.  They 
only  said,  that  the  instrument  operated  as  a  good  release 
to  all  the  defendants ;  and  the  presumption  is.  tfeat  -the 
money  was  actually  paid,  because  there  is  no  evidence  to 
the  contrary;  and  it  no  where  appears  that  all  the  evidence 
whkh  was  exhibited  in  the  cause  is  contained  in  die  re* 
cord. 

Hay,  in  reply.  Mr.  Colt  has  produced  no  authority  in 
suppport  of  what  he  has  said  on  the  first  point.  Hie  au- 
thority of  Co.  Litt.  is  against  him ;  and  the  distinction  he 
has  taken  is  not  supported  by  Vinen 

He  says  that  the  writing  in  question  might  have  bees 
pleaded  as  an  accord  and  satisfaction;  but  seems  to  have 
forgotten  that,  in  such  case,  it  must  have  been  proved  that 
satisfaction  was  really  made,  which  is  not  done  in  thia 

(*)  See  tfi  Pi-  case.(i) 

M*c.  Abr.  41.  As  to  w^at  "e  savs  of  *  judgment,  it  is  clearly  law,  that 
a  man  may  take  a  judgment  against  one  joint-trespasser, 
and  go  on  against  the  rest,  though  I  admit  that  his  levying 
an  execution  on  that  judgment  might  estop  him  from  pro- 
ceeding against  them. 

The  payment  of  the  expenses  mentioned  in  die  instru- 
ment must  be  considered  as  a  condition  precedent  to  its 
-operating  as  a  release,  even  to  Motley.    Yet  the  Court, 
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trithout  proof  of  such  payment,  declared  it  to  operate  as  m**cb4£0$. 

,iuch  to  alt  the  trespassers,  in  opposition  to  a  proviso  con-  ^"^^le 

tamed  in  its  very  bosom.  v. 

Turner  and 
others. 
Monday,  March  7.    The  Judges  delivered  their  opi-  *»     ■■    ■■-* 

nkte.  '         ♦        • 

Judge  Tucke*.  The  appellant  brought  an  acti6n  dt 
tssafah  andhbattery  against  jfae/  jlfcf/ty  and  others.  On  . 
the  trial  the  parties  agreed  that  a  certain  paper  then  eshf* 
*kMt  *  ehoald  be  used-m  the  same  manner  as  rf  die  same 
*h*d  betu  pleaded :  and  thereupon  the  defendant*  *w>v*4 
*.;tk*  6*un  to  femwoet  the  jury  that  the  said  paper  itt  thee* 
Vwont*  ^  I  da  hereby  acknowledger  that  JoelMtoie^* 

*  p^i«g  my -expenses  at  Mmnt  Mekef  with  Capt+A.  Ike** 
M.ner^  shaft  bea^atisiacticm  for  the  part  ho  the  said  J&*4y 
*4ctfk  mat  a&aukand  battery  committed  upon  me  at  lbs 
tf  said  Mount;  provided  this  shall  not  be  considered  a* 
"  amy  satisfaction  in  favour  of  Joseph  Nunen  and  others, 

*  ttfao  were  guilty  jaf.  the  same  time  and  place,  Signed  T. 

*  W+l&Ui — discharged  the  whole  pf  the  defendants  front 

*  the  action  of  the  plaintiff,  it  beiiTg  for  the  same  cauae 
M  stated  in  the  paper  aforesaid j  which  the  Court  accord* 
u  Eftrty  &&  >  an(^  ^  phuntuT  tendered  a  bill  of  exceptions 
"  stating  this  matter." 

Tjhe  agreement  between  the  parties,   that  this  paper 
should  be  used  as  if  it  had  been  pleaded,  admits  it  to  have 
Deen  pleaded  properly,  so  as  that  an  issue  on  the  merits 
wight  hare  been  fairly  joined  upon  it ;  and,  consequently, 
waives  all  such  objections  as  might  have  been  made  by  a 
qfeflfltffler.     The  proper  plea  (the  paper  not  being  under 
*eaf)  wdtfld  have  beeri  accord  and  satis/action,  which  is  a 
"Jjbod*  plea  in  trespass,  and  in  all  actions  which  suppose  a 
wrong  vt  et  armis*(a)  It  is  objected,  however,  to  this  paper,  fa\\ %&.#{, 
tllat'tt  ft*  an  executory  agreement;  riot  importing  that  satis-  ^*  415.    l 
1  fection  had  been  made,  but  that  it  was  to  be  made ;  and,  cord  and  Sa* 
rottsequent!y,not  a  satisfaction,  without  which  an  accord  is  tf££'x^ 

Vol.  II.  F  HI. 
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*A*c*4#>8'not  a  goed  plea.  Perhaps,  if  there  had  been  a  plea  in  the 
v^^^'  words  of  the  paper,  and  the  plaintiff  had  demurred  to  it, 
v.  and  shewn  for  cause  this  grammatical  obscurity,  arising 
others,  from  the  use  of  the  word  " paying"  which,  it  is  contend- 
— — - -  ed,  must  be  understood  as  having  a  futufe  signification, 
the  objection  might  have  been  sustained.  But  as  the  plea, 
by  virtue  of  the  agreement  between  the  parties,  must  now 
be  taken  as  properly  pleaded,  the  question  is  bow  the  jury 
might  understand  it,  either  substantively,  or  comnecteA 
wkh  other  evidence  before  them.  The  bill  of  exception* 
does  not  preclude  the  presumption  that  there  was  o&eis 
erideaces  and  the  sense  of  the  paper  may,  without  such 
aid*  fcwe  been  taken  by  them  and  by  the  Court,  toio^r 
that  the  payment  was  mode  at  the  time.  The  name  of  one. 
ofahe  .witnesses  is  the  same  with  that  of  the  landlord  men-; 
ttojied  in  thepaper,  and  affords  a  presumption  that  he  had 
received  satisfaction  for  the  plaintiff's  expenses,  at  hi*, 
house.  The  word  "  paying?  connected  with  this  circum- 
stance, may  be  understood  as  referring  to  a  past,  or  a  si- 
multaneous, as  well  as  a  future  transaction*  Had  the,  latter 
been  contemplated  between  the  parties,  they  would  proba* 
blyhave  expressed  it  "  upon  paying?  instead  of  expressing; 
it  as  they  have.  The  words,  "  I  do  hereby  acknowledge 
that  Joel  Motley's  paying,"  &c.  seem  very  much  tq 
strengthen  this  interpretation*  Had  not  the  payment  been, 
already  made,  we  should  probably  not  have  found  the  wordf 
41  acknowledge"  in  the  paper,  but  the  word  agree,  or  some 
other  such  word.  The  words  "  shall  be  a  satisfaction!* 
were  however  relied  on,  as  shewing  that  the  agreement  was 
not  executed,  but  executory.  I  rather  think  this  expression* 
relates  to  die  effect  which  the  payment  and  agreement  shall 
be  interpreted  to  have,  than  to  its  future  operation.  Upott 
die  whole,  notwithstanding  the  many  critical  objections  W 
which  the  paper  is  certainly  liable,  f  atn  inclined  to  think 
the  Court  gave  to  it  the  proper  construction  as  evideutf«$ 
both  of  an  accord  aftd  satisfaction  made.  • ' 
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a  Hie  next  question  is,  whether  an  accord  with,  and  sa-  ma*ch,1808. 
tirfaction  received  from,  one  joint  trespasser,  will,  like  a      Rubie 
release,  operate  as  a  bar  to  a  recoveiy  against  the  other         T • 
jofat  trespassers*  others. 

As  troy  deed,  in  order  to  render  it  effectual,  must  be  ' 
founded  either  upon  a  good,  or  a  valuable  consideration, 
tie  reason  why  a  release  operates  as  a  bar  to  an  action  for 
at  injury  done,  is  the  consideration,  either  good  in  law,  .or 
*farible,  which  moves  to  the  release.  This  is  the  essence, 
(rf  the  deed,  without  which  it  would  be  void*  So  an  ac- 
curt,  without  satisfaction,  which  is  analogous  to  the  const* 
dfcftttiofcift  a.  deed,  would  be  merely  void ;  but,  when  satis-* 
fttfta  is  made,  Hfce  a  valuable  consideration  in  a  deed,  it? 
gfres  effect  to  the  instrument;  and  (by  analogy  to  a  *e+* 
M#)  ladsfectkm  (which  implies  fuU  reparation  fbr  die 
ifajfty «tetai*ex!)  being  received  from  one  of  the  jrfnt' 
dftpatoeW,  shall  discharge  the  whole.  This  I  think  suffi* 
caStfdy  dtttf\ipon'  principle :  but  die  case  of  Hilhnan  v.  Un* 
cte,'dted  flowf  «$JKmter,  391.  affords  what  I  understand  Sta1 
A  authority  to  the  Same  purport.  In  that  case  the  de-; 
fendant  pleaded  to  an  action  of  trespass,  that  the  trespass " 
#as  done  by  him  and  one  Jane  Rowland;  and  that,  after 
die  trespass,  it  had  been  accorded  between  the  plaintiff  and 
jane  Rowland  that  she  should  abate  fourteen  shillings, 
which  were  due  to  her  by  the  plaintiff's  father ;  and  that 
Ae  had  abated  them :  on  demurrer  the  plea  was  held  bad, 
because  it  did  not  shew  how  she  had  abated  the  money;  for 
^should  be  such  as  would  be  an  absolute  bar  to  the  de- 
Jpand  in  future ;  as  the  satisfaction  should  be  of  value*  It 
pas  further  agreed,  that  though  the  satisfaction  was  not  to  ' 

£e  plaintiff  himself,  yet,  being  made  at  his  request,  and  by 
\k  consent,  that  it  was  good.(a)  Now  here  it  seems  to  (a)  i  Jty, 
We  been  admitted,  that,  if  die  plea  had  shewn  how  the 
Maey  was  paid  by  one  of  the  defendants,  it  would  have 
ken  a  bar  to  a  recoveiy  against  the  other ;  which  is  pre- 
cisely the  present  case. 
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**»cfl;i80&      But  it  is  contended,  that  the  proviso,  that  it  should  not 


Ruble      ke  con8*dered  as  a  satisfaction  in  favour  of  the  other  tk* 
▼•         fendants,  makes  a  distinction  between  this  and  the  case  of 
others,      an  accord  and  satisfaction  generally,  and  therefore  no  bar 


L-    to  a  recovery  against  than* 

It  is  a  rule  of  construction  that,  if  there  be  any  clause  or 
condition  in  a  deed,  which  is  either  contrary  to  law,  or  re* 
(a)ZBl.C<m.  pugnant  to  the  nature  of  the  estate  created,  it  is  void#(a) 
lss'  Now  here  the  question  is,  whether,  by  the  first  clause  in 

this  instrument  of  writing,  Joel  Motley  was  thereby  df$r 
charged/  and  the  plaintiff  barred  of  his  action  against  him; 
and  I  hold  that  he  was,  for  the  reasons  already  gteexu  What 
then  is  the  effect  of  this  ?  The  knv  says,  that  if  one  joiut 
trespasser  be  released,  or  make  accord  and  satisfaction,  it 
shall  bar  a  recovery  against  all  the  others*  The  pUartkf 
can  no  more  change  the  law,  in  this  particular,  by  any  sob* 
sequent  proviso  or  condition,  than  he  could,  after  a  grant 
in  fee-simple,  by  deed,  restrain  his  grantee  from  selling  (fee 
lands,  or  change  the  course  of  descents  prescribed  by  law.; 
neither  of  which  will  it  be  contended  that  he  could  do. 
The  proviso  then  is  merely  void,  and  cannot  prevent  the 
legal  effect  of  the  accord  and  satisfaction  made  by  one  of 
the  defendants, 

I  am  therefore  of  opinion,  that  the  judgment  be  affirmed. 

Judge  Roane,  I  have  had  a  good  deal  of  doubt  re. 
specting  the  true  construction  of  the  paper  mentioned  in 
the  bill  of  exceptions.  That  paper,  considered  as  a  release, 
is  not  valid,  for  the  reasons  assigned  by  the  appellant's 
counsel,  Considered  as  an  accordy  the  question  is  whe- 
ther it  contains  sufficient  evidence  of  the  receipt  of  the  sa- 
tisfaction, to  justify  die  instruction  given  by  the  District 
'  Court.  After  much  consideration,  I  rather  incline  to  agree 
with  the  other  Judges  that  it  does*  The  point  would, 
however,  have  been  much  clearer  in  favour  of  that  ooi>- 
struction,  if,  in  aid  of  the  paper  itself,  it  had  been  shewn  to 
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Jmtt  been  made  at  the  house  of  Capt,  Alexander  Hunter;  maaciU809- 
tad,  still  more,  if  it  were  unequivocally  established  that  be  ^^^J^ 
was  present  at  its  execution ;  for  then  the  agreement  and         ▼• 
receipt  of  the  satisfaction  might  naturally  be  considered  as     ^^^ 
one  transaction.     Although  these  facts  are  not  expressly  ■■ 

•hem  in  evidence,  some  circumstances  arise  out  of  the 
paper  itself,  which  justify  such  a  presumption.  It  may  be 
inferred,  that  the  paper  was  executed  at  the  time  of  the 
aaaauk  and  battery ;  because,  when  it  refers  to  that  tres- 
pass, k  does  not  describe  it  as  having  taken  place  at  any 
former  period.  This  inference  is  further  supported  by  the 
consideration  that  the  paper  was  executed  near  18  months 
before  the  bringing  of  the  action ;  and,  as  it  is  not  probable 
that  the  plaintiff  would  have  suffered  a  longer  tUne  than 
that  to  elapse  before  the  institution  of  his  suit,  we  cannot 
xoaseoatty  presume  that  the  assault  took  place  at  a  period 
anterior  to  tha\of  the  execution  of  the  paper :  and,  if  the 
paper  were  then  executed,  it  was  executed  at  the  house  of 
Cape  Alexander  Hunter;  for  the  trespass  was  there  com- 

.  totted*  Being  thus  deduced  to  have  been  executed  at  the 
house  of  Capt,  Alexander  Hunter,  it  becomes  more  probable 
fat  he  is  the  very  Alexander  Hunter  who  attested  the  paper 
as  a  witness.  This  circumstance,  thus  established,  or  pre- 
sumed, cornea  in  aid  of  the  terms  of  the  paper  itself  to 
shew  that  the  agreement  and  receipt  of  satisfaction  formed 
but  one  transaction,  to  which  Capt.  Hunter  was  privy  and 
a  party ;  and  that  the  plaintiff,  then  and  there,  through 
him,  received  the  satisfaction  agreed  on ;  which  is  rendered 
rare  probable  by  the  probable  smaHness  of  the  sum  due 
for  tavern  expenses. 

Taking  the  case  on  the  paper  itself,  I  was  at  first  inclined 
to  suppose  that  the  expression  u  shall  be?  denoted  a  future 
«i  excluded  the  idea  of  *  present  payment:  but  that  ex- 

.  pressioa  is  well  accounted  for  by  referring  it  to  the  proviso^ 
via*  that  the  payment  shall  be  a  satisfaction,  in  case  it  does 
tot  rttaw*  the  other  defendants,  and  otherwise  n/ot.     The 
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ma»ch,1808.  word  "  acknowledge"  is  also  rather  more  appropriate  to  m 

^^^C^  receipt  or  acquittance  than  to  an  accord  or  agreement  $  and  . 
v.         it  is  doing  little  violence  to  the  expression  u paying"  to  , 
others,      construe  h  as  synonymous  with  having  paid;  and  this  die 

— — —  rather,  because  the  word  u  on"  is  omitted*  If  it  had  been* 
44  on  Joel  Motley's  paying,  then,"  £ftw  that  word  u  tnt* 
would  have  been  very  strong  to  exclude  the  idea  of  present 
payment* 

These  considerations  induce  me  to  think  thrft  a  juiy 
would  have  been  authorised  to  infer,  from  the  paper  in 
question,  a  satisfaction  either  by  an  actual  payment  to  Alex- 
ander Hunter,  or  by  Alexander  Hunter's  having  discharged 
the  plaintiff  from  die  payment  of  the  expenses,  and  agreed 
td  take  them  unconditionally  in  the  hands  of  Motley:  and 
as  that  paper  (according  to  the  agreement)  is  to  be  used  in 
the  same  manner  as  if  It  had  been  regularly  pleaded,  the 
Court  must  understand  it  in  like  manner. 

{<*)$Rtp.79.  As  to  an  accord  by  one  defendant,  Pey toe's  case(a) 
shews  that  it  will  avail  another;  and  I  consider  that  the 
proviso  in  this  case  is  void,  as  being  contrary  to  the  policy 
of  the  law  and  the  nature  of  the  transaction.  This  case,  so 
far  as  it  depends  on  that  point,  is  in  principle  like  the  one 
stated  in  5  Bac.  Abr.  702.  that,  if  two  men  are  bound  in 
an  obligation,  and  the  obligee  releases  to  one  of  them,  pro- 
viso, that  the  other  shall  not  take  advantage  of  it ;  this  pro- 
viso is  void. 

I  am  therefore  of  opinion,  that  the  judgment  ought  to  be 
affirmed. 

Ju4ge  Fleming.  The  appellant's  counsel  has  stated 
three  objections  to  the  writing  mentioned  in  the  bill  of  ex- 
ceptions : 

1st.  That  the  paper,  purporting  to  be  a  release,  not  being 
by  deed,  for  want  of  a  seal,  was  no  bar  to  the  action ; 

2dly.  That,  if  Motley  could  avail  himself  of  it,  the  other 
defendants  could  not,  there  being  an  express  saving  as  to 
them;  and, 
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3<fly.  That  the  paper,  if  a  release,  is  conditional,  and  the  march,1808. 
performance  of  the  condition,  which  is  precedent,  does  not  V^TV{^/ 
appear  even  by  averment.  v. 

With  respect  to  the  first  point: — Supposing  the  paper     t^erP^n 


he  not  considered  as  a  deed  of  release,  for  want  of  a  scaly 
yet  it  might  well  have  been  pleaded  as  an  accord  and  sa- 
tisfaction for  the  trespass  and  assault* 

As  to  the  second  point,  "  that  if  Motley  could  avail  him- 
*  self  of  it*  the  other  defendants  could  not,  there  being  an 
u  express  saving  as  to  them :" — if  the  paper  could  operate  - 
aa  a  discharge  of  Motley \  it  must  be  a  discharge  of  the 
others  also ;  they  being  joint  trespassers  and  defendants  in 
oae  joint  action  \  the  authorities  for  which  have  already  been 
ciU(L(a)  And  it  has  been  shewn  by  a  Judge  who  preceded  (a)  See  Jf#- 

mje,  that  where  a  condition,  illegal  in  itself,  or  intended  to  Jf^66-  Pj -9 

.  hockey,  yen- 

h%ve  an  illegal  operation,  is  annexed  to  a  written  instru-  aer.  Brami 

ment,  otherwise  genuine  and  valid,  such  condition  is  abso-  j€nmar? *  T" 
lutely  void.  ^ 

With  respect  to  the  third  objection,  u  that,  if  the  paper 
u  be  a  release,  it  contained  a  condition  precedent,  the  per- 
u  fbrmance  of  which  does  not  appear  even  by  averment ;" 
I  consider  this  paper  as  if  it  had  been  (according  to  the 
agreement  of  the  parties)  regularly  and  properly  pleaded 
by  the  defendants*  The  plea  would  then  have  been,  in  sub- 
stance, that  the  defendant  Motley  had,  as  an  accord  and  sa- 
tisfaction for  the  trespass,  assault,  &c.  paid  to  Alexander 
Hunter,  at  the  request  of  the  plaintiff,  his  expenses  at 
Jtotmt  ifelief,  amounting  to  the  sum  of  whatever  was  paid; 
which,  if  verified,  would  have  discharged  all  the  defend- 
ants from  the  action  of  the  plaintiff. 

It  is  true,  that  the  language  of  the  paper  is  somewhat 
ambiguous,  and  does  not  contain  an  explicit  acknoWledg- ' 
ment  that  those  expenses  had  actually  been  paid  by  Motley  ; 
though  I  think  it  may  be  faMy  inferred  that  they  were 
paid ;  especially  as  Alexander  Hunter,  to  whom  the  ex- 
peits4s  were  due,  was  a  witness  to  the  writing ;  which,  ac- 
€0*dbg  to  a  well-settled  principle  of  law,  is  to  be  taken  mwt 
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*Ancif,l80e.  strongly  against  the  maker.     But,  be  the  construction  of 

^^^C^  the  paper  what  it  may,  the  bill  of  exceptions  does  not  state 

v.         it  to  have  been  all  the  evidence  before  the  Jury ;  and,  fcr 

oSferr      ^S^t  *****  appears  to  the  contrary,  the  actual  payment  might 

— — —  have  been  proved  on  the  trial  by  oral  testimony. 

I  therefore  concur  in  opinion,  that  the  judgment  of  the, 
District  Court  be  affirmed. 


jdanhz.  Stuart  against  Hamilton. 

of  a  county      ON  the  14th  of  January -,  1/99,  an  act  of  assembly  ,(<z) 
r  motio^*^ "  for    dividing  the   County  of  Greenbrier?  passed,  and 
gainst    the   took-  effect  on  the  first  day  of  May  thereafter. 
failing  to  caf-      *n  ^  f°U]rth  section  of  this  act,  a  provision  was  inserted, 

lect  the  coun- "  that  it  should  be  lawful  for  the  sheriff  of  the  County  of 

tV'Wvy    or 

any    part     "  Greenbrier  to  collect  and  make  distress  for  any  public  dues 

onl    for  the  "  ^  °&cex*'  fees  remaining  unpaid  by  the  inhabitants 

turn   appro-  "  thereof,  at  the  time  the  County  of  Monroe  should  take 

Court,  in  lay- u  place ;  and  that  he  should  be  accountable  for  the  same, 

ing  tU  ley,  u  m  uj^  manner  ^  if  that  act  had  not  been  made." 

to    pay    the 

turn  due  to      By  a  subsequent  act,(6)  passed  January  11th,  180O,  it 

hiTcan  do  af- was  e°acted,  that  the  titheable  persons  within  the  County  of 
ter  6  months  Monroe  should  be  u  and  they  were  thereby  exempted  from 
time  when  it "  the  payment  of  any  levies  laid  or  assessed  on  them  by  the 
whether^the  "  ^ourt  °^  Greenbrier  County,  for  the  purpose  of  erecting 
sheriff  has    u  therein  a  Court-house  and  other  public  buildings,  pre* 

money^or*  "  vi°us  to  the  passage  of  the  act  for  dividing  the  County 

not  • 

The  remedy  (a)  Sttuom  Jen,  1798.  ch.  41.  (*)  Id.  1799.  ch.  38. 

by  motion  tot 

the  sum    so 

appropriated  lies  in  favour  of  the  county  creditor*  only;  not  in  favour  of  those  who,  as 

trustee*,  have  contracted,  or  may  contract,  on  behalf  of  the  county,  with  any  individual. 

It  teem*,  that  it  ought  to  be  shewn  that  the  plaintiff  was  a  creditor  at  the  time  of 
,  the  levy,  the  Court  not  being  authorised  to  levy  money  in  advance  upon  the  people. 

Judgment  ought  never  to  be  given,  in  &  summary  way,  in  favour  of  any  plaintiff  who 
isoes  not  bring  himielf/W/p  within  the  terms  of  the  act  under  which  he  proceeds. 
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•of  Greenbrier;  and  that,'  if  any*  person  within  the  County  march,18G& 
**  of  Monroe  had  paid  his  proportion  of  the  levy  to  the 
44  sheriff  or  collector,  the  same  should  be  repaid  him." 

On  the  29th  day  of  April,  1800,  Stuart  and  others,  as 
trustees  for  building  a  Court-house  for  the  County  of  Green- 
trier,  moved  the  Court  of  the  said  County  for  a  judgment 
against  William  Hamilton,  sheriff  thereof,  on  a  notice  dated 
Muxh  28, 1800,  in  the  following  words:  "  Take  notice, 
44  that  judgment  will  be  moved  against  you  on  your  bond 
44  to  James  Wood,  Esq.  Governor,  on  the  first  day  of  April 
44  Court  next,  to  be  held  for  this  County,  for  the  balance  of 
44  money  due  for  County-levy  put  into  your  hands  to  col- 
w  lcct,  and  levied  by  the  Court  at  their  October  session, 
,ft  1798;  and  which  is  due  for  that  proportion  of  the  money 
44  levied  on  the  titheables,  in  that  part  of  the  County  since 
44  divided  into  Monroe  County,  amounting  to  $957,  and 
u  which,  by  an  order  of  our  said  County  Court,  made  at 
44  November  session  last,  (1 799,)  we  were  directed  to  appro- 
priate to  the  building  a  Court-house  in  this  County."(l) 
The  defendant  in  his  proper  person  pleaded  u  that  there 
44  then  existed  a  laVbf  the  land,  passed  at  the  last  session  of 
a  the  assembly  whereby  the  titheables  in  that  part  of  the 
44  County,  now  made  into  the  new  County  of  Monroe,  were 
44  exculpated  from  the  payment  of  the  said  levy ;  'and  that 
"  all  monies  collected  by  him  for  that  purpose  had  been  re* 
.  "  turned  to  the  people,  in  consequence  of  the  said  law." 

The  County  Court  gave  judgment  against  him  for  55957 ; 
■  &xm  which  he  appealed  to  the  District  Court  holden  at 
.  the  Sweet  Springs,  where  that  judgment  was  reversed, 
(without  stating  in  the  record  any  reason  for  the  reversal;) 
and  the  District  Court,  proceeding  to  give  such  judgment 
as  the  County  Court  ought  to  have  given,  overruled  the 
motion  of  the  plaintiffs  >  whereupon  Stuart  alone  (but,  k 


(1)  No  copy  of  either  of  the  orders  referred  to  in  this  notice  appeared 
is  U>e  record. 

Vol.  U.  G 
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MA*cH,t808.  seemsy  on  behalf  of  his  associate  trustees  as  well  as  himself) 
^^^^  appealed  to  this  Court. 

V. 

Hamilt0fU        Wicihamy  for  the  appellant.    The  sole  question  in  this 
cause  is  this :   Has  the  legislature  power  under  the  consti- 
tution to  make  a  law  divesting  a  vested  right?  and  can 
such  a  law  be  constitutionally  enforced  ?   I  am  not  in  the 
habit  of  impugning  acts  of  assembly,  but  I  hope  I  shall  be 
pardoned  when  I  say,  that  the  law  subsequent  to  that  whicl| 
divided  the  County  of  Greenbrier y  and  constituted  the 
County  of  Monfoe,  ought  to  be  considered  as  void,  so  far 
as  it  arrested  the  collection  of  the  County-levy  of  Greenbrier,, 
pr  of  that  part  yhich  was  laid  for  the  purpose  of  defraying 
the  expense  of  building  a  Court-house,  and  commanded 
the  repayment  of  so  much  thereof,  as  had  been  collected 
from  the  persons  whose  residence  was  made  part  of  the 
County  of  Monroe.     It  will  not^  it  cannot  be  denied,  that 
the  County  Court  had  a  right  to  levy  a  sum  on  the  inha- 
bitants of  their  County  for  the  purpose  of  erecting  a  Court- 
fa)  Jte*CVxk,h°u*e;(tf)  that  the  sheriff,  on  giving  bond  to  secure  the 
Vfi7Ptect  forthcoming  of  the  money,  had  a  right  to  collect  it}  that 
l£  wid  p.   the  Court  had  a  right  to  appoint  trustees  to  whom  the 
gj^j  y#      '  money,  when  collected,  should  be  paid ;  to  make  it  their 
duty  to  engage  undertakers  to  execute  the  work,  after 
^  prescribed  form,  and  for  a  fixed  price,  (within  the  sum 
levied,)  and  when  it  should  be  finished,  to  pay  them  with 
the  money  so  levied.    Every  step  of  this  progress  contains 
a  vested  rights  a  right  in  the  County  Court  to  lay  the  levy  ; 
a  right  in  the  sheriff  to  collect  it ;  a  right  in  the  trustees 
to  demand  and  receive  it  from  him,  when  collected;  and  a 
right  in  the  undertakers  to  be  paid  the  sum  agreed  on 
when  the  work  should  be  done.     In  this  way,  the  sheriff 
became,  for  the  amount  of  his  collection,  debtor  to  the 
,  trustees ;  his  bond  became  forfeited,  if  he  did  not  pay  it,  on 
demand,  the  extent  of  which  forfeiture  became  recoverable 
by  {motion,  after  due  notice;  and  the  undertakers  (the 
yrorV   being  accomplished)  had  a  right  to  their  remedy 
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against  the  trustees.     All  these  rights  had  accrued  before  march,1808. 
the  law  for  dividing  the  County  of  Greenbrier  was  enacted.      f^^ 
He  part  of  the  act  above  specified,  (so  far  as  it  interferes         y. 
with  these  rights,)  is  equally  a  judicial  act,  as  if  it  had  been  .  '. 

a  decision  between  debtor  and  creditor;  and  therefore  in- 
fringes the  fifth  section  of  our  bill  of  rights,  as  well  as  the 
third  section  of  the  Constitution  of  Virginia.  The  same 
act  is  also  contrary  to  the  tenth  section  of  the  first  article' of 
the  Constitution  of  the  United  States,  which  says,  that  "  no 
u  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
w  law  impairing  the  obligation  of  contracts." 

Randolph,  for  the  appellee.  The  appellant  was  not  a 
creditor,  but  a  receiver;  and  the  probability  is,  there  was 
no  creditor  entitled  to  make  a  motion  on  the  sheriff's 
bond. 

The  law  saves  the  right  of  the  sheriff  as  to  the  money  he 
had  collected,  by  the  provision  which  it  contains*  We  ad- 
mit that  a  law,  in  opposition  to  the  constitution,  is  void ; 
but  Mr.  Wickham  has  not  shewn  that  any  person  gained  a 
right  under  the  order  of  Court ;  and  the  act  of  assembly 
only  directs  its  own  public  officer  to  pay  back  what  he  had 
collected  as  such.  This,  therefore,  is  not  like  a  law  affect* 
ing  private  contracts. 

Wickham,  in  reply*  The  sheriff  rested  his  defence  oil 
die  act  of  assembly  alone.  His  doing  so  may  have  pre- 
vented the  trustees  from  shewing  that  they  had  disbursed 
their  own  money  to  the  undertaker  of  the  building;  had 
thereby  become  creditors  on  the  fund  in  the  sheriff's  hands, 
levied,  or  directed  to  be  levied  for  that  purpose ;  and  were 
therefore  entitled  (as  such  creditors)  to  recover  it  of  him 
by  motion. 

Tuesday,  March  8.  The  Judges  delivered  their  opi* 
toons* 
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MAscH,l8oa     Judge  Tucker,  after  stating  die  case,  in  doing  which  he 

^^^  quoted,  by  way  of  explanation,  the  above-mentioned  acts 

v.         of  January  14,  1799,  and  January  11,  1800,  made  the 
Hamilton.     «  «      .         « 
___  following  observations ; 

Mr*  Wickham,  for  the  appellants,  contends,  that  the  last 
mentioned  act  of  assembly  is  void,  as  against  the  principles 
of  the  constitution  of  the  Commonwealth,  and  contrary  to 
that  article  of  the  federal  constitution,  which  makes  void 
all  acts  impairing  the  obligation  of  private  contracts.  Bat, 
as  the  record  does  not  contain  a  copy  of  either  of  the  or- 
ders of  the  Court  of  Greenbrier  referred  to  in  the  notice,  I 
shall  not  ipquire  into  die  force  of  that  objection,  nor  enter 
into  the  merits  of  a  case  which  I  am  not  furnished  with 
sufficient  data  to  understand ;  especially,  as  it  has  been  de- 
cided that  this  Court  cannot  award  a  certiorari  to  a  County 
Court,  to  bring  up  any  part  of  a  record  which  may  have 
been  omitted* 

By  the  act  directing  the  mode  of  laying  and  collecting 
(a)Re*.Code,tiiz  County-levy,(a)  the  Justice*  of  the  County  Court  are 
c.  134.  tecfcauthoracd  at  certain  Courts  annually,  "to  proceed  to  make 
7-  u  up,  in  their  minutes*  an  account  ef  all  expenses  incurred 

"  by  the  said  Court  under  authority  of  any  law,  chargeable 
44  on  the  County  and  remaining  unpaid,  stating  therein  die 
44  sums  due,  for  what,  and  to  whom  due,  and  all  credits 
44  owing  to  the  said  County.    When  a  balance  due  from 
j"  the  County  is  thus  ascertained,  the  Justices  shall  proceed 
44  to  levy  and  assess  on  the  titheable  persons  in  their  County 
44  the  amount  of  that  balance,  in  equal  proportions*    The 
44  sums  due  to  the  County,  and  the  sum  to  be  assessed  on 
44  the  titheahles,  being  added  together,  shall  then  be  appro- 
".priated  by  the  Court,  so  as  to  shew  the  right  of  each 
.  **  County  -creditor,  and  the  amount  of  his  demand."    After 
this,  the  clerk  is  to  furnish  the  sheriff  with  proper  lists   Qf 
the  persons  indebted  or  chargeable  for  levies,  and  also  of 
|he  persons  to  whom  the  Same  ought  to  be  paid,  with  the 
amount  of  their  demands ;  which  he  is  to  collefct  and  pay 
accordingly,     And,  if  he  fails  to  account  with  and  satisfy 
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the  County  creditors,  the  respective  sums  levied  for  them,  mabch,180S. 
within  six  months,  any  creditor  who  may  be  injured  may      stuart 
.obtain  judgment  against  him  or  his  securities  upon  ten         \- 
days  notice.     And,  where  he  fails  to  account  with  the  ____ 


County,  die  Court  thereof  may  enter  judgment  against  him, 
upon  die  like  notice,  for  whatever  shall  appear  to  be  due 
from  him»(<z)  (a)  Ibid,  sect 

It  would  seem,  from  this  view  of  the  law,  that  the  ere*    *" 
dkor  hath  nothing  to  do  with  the  manner  in  which  the 
sheriff  is  to  proceed  to  levy*  the  money  which  he  is  to  pay 
such  creditor ;  nor  can  I  suppose  that  the  Court  would  un-  , 
derstand  the  word  appropriate  so  as  to  designate  the  par- 
ticular titheabks  whose  levies  should  be  paid  to  particular 
creditors ;  for  this  might  produce  great  injustice,  by  appro- 
priating' the  levies  of  a  number  of  insolvent  persons  to  the 
payment  of  A.Js  debt,  while  the  debt  of  J?,  might  be  fully 
paid  without  difficulty.     I  therefore  understand  the  law  as 
constituting  an  aggregate  fund  out  of  the  monies  due  to 
the  County  and  the  levy  to  be  laid ;  and  out  of  this  aggre- 
gate fund,  each  creditor  is  to  be  paid  his  specific  demand. 
But,  in  case  the  sheriff  fails  to  collect  any  part  of  the  sum 
due  the  Comity  or  laid  in  the  levy,  the  Court  are  to  proceed 
to  punish  him  for  his  delinquency:  but  the  creditor  has  no- 
thing to  do  with  it ;  the  law,  after  a  certain  time,  making 
the  sheriff  .liable  to  the  creditor  for  the  sum  appropriated  to 
Jam,  whether  the  sheriff  has  collected  it  or  not.     Now  the 
object  of  the  present  motion-is  to  recover  from  the  sheriff 
the  amount  of  the  levies  due  from  those  persons  formerly 
inhabitants  of  Greenbrier,  who  by  the  division  of  the  Coun- 
ty have  fallen  into  Monroe  County.     But  the  creditor  haj^ 
nothing  at  all  to  do  with  the  collection.     If  the  sheriff  has 
omitted  to  collect  the  money  in  that  part  of  his  district,  the 
Court,  and  not  the  creditor,  is  to  proceed  against  him. 
Upon  these  grounds,  I  am  of  opinion,  that  the  judgment  of 
die  District  Court,  reversing  that  of  the  County  Court,  and 
overruling  the  plaintiff's  motion,  was  correct,  and  ought  to 
be  affirmed. 
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mar0h»18O&     Judge  Roane.  This  summary  remedy  lies  only  in  fovtatf 

>*^^£J  of  the  County  creditors  themselves.  Itdoes  not  lie  in  favour 

v-         of  those  who,  as  trustees,  have  contracted,  or  may  contract- 
Hamilton.  . 

mmtm __ _  on  behalf  of  the  County,  with  any  individual.     Not  only 


1  vol.  p.  351. 


the  words  of  the  act  in  question,  but  the  general  spirit  of 
our  laws,  in  relation  to  summary  proceedings,  forbids  that 
a  motion  shall  be  allowed  in  favour  of  the  trustees;  to  reco- 
ver the  money  from  whom  the  actual  creators  may  after- 
wards be  driven  to  another  and  a  tedious  remedy.  I  think 
too  that  it  ought  to  be  shewn  that  the  plaintiff  was  a  credi- 
tor at  the  time  of  the  levy;  for  the  act  does  not  seem  to 
warrant  the  County  Court  in  levying  money  in  advance 
upon  the  people.  It  requires  that,  at  the  time  of  laying  the 
levy,  the  aggregate  of  the  sums  due  to  the  County,  and  le- 
vied upon  the  titheables,  shall "  be  appropriated  by  the  Court 
"  so  as  to  shew  the  right  of  each  County  creditor,  and  the 
(«)&*.  Code, u  amount  of  his  demand."(a)  This  construction  is  strength, 
ened  by  the  right  given  to  the  County  creditors  by  the  ninth 
section  of  the  same  act  to  move  against  the  sheriff,  at  the 
expiration  of  six  months  after  the  levy  shall  have  been  laid, 
for  the  amount  of  the  respective  sums  levied  for  them. 
This  construction  of  the  act  (as  to  this  point)  would  seem 
also  to  exclude  the  trustees  in  the  case  m  question ;  for 
the  levy  was  made  in  October,  1798,  and  the  order  by  which 
they  were  directed  to  appropriate  the  money  in  question 
was  not  made  until  November ,  1799,  more  than  twelve 
months  after.  I  also  concur  in  the  construction  that  a  par- 
ticular creditor  has  not  a  right  to  select  a  particular  part  of 
the  County  to  satisfy  his  demand. 

*  It  was  argued  that  the  defence  set  up  at  the  trial,  in  re- 
lation to  the  operation  of  the  act  of.  January  11, 1800,  was 
the  reason  why  the  plaintiffs  did  not  go  on  to  complete  their 
case  by  shewing  that  they  were  (or  acted  in  behalf  of) 
County  creditors,  within  the  meaning  of  the  act.  But  thjs 
apology  is  not  sufficient :  and  this  Court  will  never  give 
judgment  in  a  summary  way  in  favour  of  any  plaintiffs 


V. 

Hamilton. 
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wbo  dp  not  bring  themselves  fully  within  the  terms  of  the  u  arch,i806- 
act  under  which  they  proceed.     On  this  ground,  then,  ^^^wt 
(without  touching  or  considering  the  constitutional  ques- 
tion made  in  the  argument,)  I  am  of  opinion,  that  the  judg- 
ment of  the  District  Court,  reversing  that  of  the  Coufity 
Court,  is  correct. 

Judge  Fleming  concurring,  the  judgment  of  the  Dis- 
trict Court  was  unanimously  affirmed.1 


Preston  against  Harvey.  m^SX 

ROBERT  HARVET,  by  his  attorney,  on  the  27th  of  A  judgment 

Jhxgust,  1799,  delivered  to  tha  clerk  of  the  District  Court  be   reversed 

holden  at  tiie  Sweet  Springs,  a  certified  copy  of  a  caveat  ™  ^|  ^ 

entered  by  him  with  the  register  of  the  land  office  against  the  Court  be- 
.  °  low  admitted 

the  issuing  a  grant  to  Thomas  Preston  for  590  acres  of  illegal  evi- 

la&d  lying  in  Botetourt  County,  surveyed  for  the  said  Pres-  f^^Jn  e^ 

ton  the  13th  day  of  December,  1793,  under  an  order  of  the  neous    in- 

Coonty  Court  of  Botetourt,  granting  him  leave  to  compre-  the  jury,  un- 

htod  in  one  survey  his  several  adjoining  claims.  J*8* ll  aPP*»* 

The  caveat  stated  that  Harvey  claimed  part  of  the  jury  could 

land  by  better  right  ;  viz.  25  acres  by  an  entry  dated  Suited  *** 

April  1§,  1791,  surveyed  May  5,  1798,  and  patented  ^rj/torefroinfc> 

20*1799;   130  acres,  part  of  an  entry  made  for  150,  on  pealing. 

A  verdict,  on  which  a  judgment  \s  rendered,  is  conclusive  evidence  in  any  subsequent 
""  between  the  same  parties,  or  their  privies ;  the  tame  point  coming  in  question  4 
'~*~  the  land*  or  other  thing  in  controversy  he  not  die  same. 


Am  i*d*svoe  survey  cannot  lawfully  be  made  of  lands  held  by  entry  only. 

A  judgment,  on  a  caveat,  that  no  grant  shall  issue  to  the  caveatee  on  his  inclusive 
«*irwy,  %hert  it  appears  that  h  e  has  any  other  claim  or  survey,  by  which  he  may  pot  * 
nold  a  part  of  the  land,  ought  to  be  so  worded  as  not  to  afreet  his  right  under 
5HC&  claim  or  survey, 

I11  *ueh  caie,  the  judgment  ought  not  to  be,  that  "no  grant  issue  to  the  caveatee  Jar 
m  «Ac  /**d  mentioned  anddttzrihtd  in  hie  inclusive  survey ;  caveated,"  life,  but  u  that  no 
**  frmtr  ««e  to  him  in  fiurtuance  <f  his  inclusive  survey,  made  under  the  order  of  Cotutt 
f*  gr*ati*%  him  leave  to  comprehenti  ii\  one  survey  his  several  adjoining'claims.'9 
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MARCH.1808.the  3do$p&y,  1798,  which  130  acres  were  surveyed  the 
^^^  5th  of  May^  1798,  and  patented  May  13,  1799;  and  97 
▼.         acres,  part  of  an  entry  made  for  100,  on  the  3d  of  Mai/, 
*****'     1 798,  which  97  acres  were  surveyed  the  5th  of  Ma y,  1 708.  - 
Preston's  inclusive  survey  aforesaid,  (a  certified  copy; 
whereof  was  filed  together  wkh  the  caveat,)  consisted,  1st, 
of  192  acres,  granted  to  John  Mills  by  patent  dated  Jun$ 
27, 1764,  conveyed  by(  deed  from  Mills  tQ  Robimon,.  and 
from  Robinsoh^  to  Preston,  (which  192  acres  wer^,  not 
in  dispute;)  2cHj\bf  180  acres  by  part  of  a  warrant  for 
2,906  acres,  No.  roftg9,  issued  the  5th  of  January  t  178$t 
assigned  to  the  saifl  Preston  by  Samuel  Walker,  who  was 
assignee  of  John  Miller ,  (which  180  acres  consisted  of  150 
entered  by  Preston^  Aug.  20,  1785,  and  of  30  entered  by 
him  Dec.  10,  1793 ;)  3dly,  of  218  acres  by  part  of  a  waiv 
rant  for  1,977  acres.  No*  8,470,  issued  April  $>  £782*  a** 
signed  to  Preston  by  Samuel  Baldwin,  assignee  o£  Jefm 
Wood,  who  was  assignee  of  John  Lovie;  which MQbaMx 
consisted  of  198,  entered  by  Preston,  Dc&AQ,  lfS&>  by 
virtue  of  the  warrant  last  mentioned*  and  of  20,  entered  by 
him,  June  23,4790,  not  by  virtue  of  that  warrant, r^wfaf* 
certificate  of  tfui*ey.  states^)  but  of- part  of  a  warrant,  No*. 
21,910,  oil  which  he  made  the  entry  as  assignee  of  Matth&vu 
Harvey,  assignee  of  Joseph  tfo&tim,  who  was  a*s!gne£t>f 
fiavid  Anderson.  '  *' '-.  •*  n  " 

An  order  of  survey  of  the  land*  ki  contttoVe^Vis 
made  by  consent  of  parties,  May  22, 1801,  *hd  eJteeftte'd 
'by  the  surveyor  of  Botetourt  County,  who  returned  totKe 
Court  fiVe  fair  plats  and  certificates,  according  to  which  it 
appeared  that  all  the  several 'tracts  claimed  in  the  cdtoeat 
were  within  the  bounds  of  Preston* s  survey  of  5&0  acres ; 
'and  that  partof  a  survey  of  187  acres,  made  for  the  caveator 
the  3d  day  of  June,  *785,  was  also  included  therein ;  con- 
cerning which  187  acres  there  was  a  controversy,  in  ano- 
ther  caveat,  between  the  same  parties ;  the  decision  of  the 
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Court  of  Appeals  relative  thereto  being  reported  in  the  ease  wa*ch,1«98. 
d  Harvey  v.  Preston,  3  Co//,  495.  Preston 

On  die  20th  of  May,  1802,  a  Jury  was  sworn  to  inquire  v- 

htto  such  facts  as  were  disagreed  to  and  submitted  to  them  s 

by  the  parties. 

Before  the  Jury  retired,  Preston,  the  caveatee,  tendered 
two  bills  of  exceptions,  which  were  signed  and  sealed  oy 
tfce  Judges,  and  made  a  part  of  the  record. 

The  first  stated  that  the  caveator  introduced  as  evidence 
to  the  Jury,  u  the  surveyor  of  Botetourt  County,  with  a 
44  list  of  entries  and  surveys,  to  prove  that  the  caveatee  had 
44  by  prior  entries  exhausted  the  warrant  on  which  his  last 

*  entry  was  founded ;  which  surveyor  also  proved  that,  as 
uto  a  number  of  entries  referred  to,  it  did  not  appear  in 
*hisiocis  that  they  were  made  under  the  warrant  in  ques- 

*  tion;  and  the  defendant  objected  to  the  evidence  of  the 
u  surveyor,  and  .to  the  said  list,  as  not  the  highest  evi- 
a  {fence  which  the  nature  of  the  case  wtfl  admit  off  which 

*  dycfion  was  overruled  by  the  Court,**  &c 

The  second  biH  of  exceptions  stated,  that  u  the  caveator 
44  moved  the  Court  te  direct  the  Jury  that  a  verdict,  on 
44  which  a  judgment  wad  rendered,  in  another  trial"  {which, 
k  seems,  was  die  trial  in  die  caveat  above-mentioned,  A  Call, 
495*)  "  between  die  same  parties,  was  conclusive  evidence 
u  to  prove  the  fact  of  the  warrant  being  exhausted ;  as  die 
44  finding  in  die  aaid  verdict  was  in  a  trial  between  the 
H  same  parties,  in  which  the  same  point  was  controverted, 
44  in  which  the  tide  to  the  same  land  was  in  controversy,  as 
"  is  the  subject  of  this  caveat,  and  finds  the  same  fact;  that 

*  the  Court  directed  the  Jury  that  the  said  verdict  was 
44  conclusive  evidence,"  Sec. 

It  appeared  from  the  evidence  of  the  surveyor,  m&  the 
list  of  entries  and  surveys,  mentioned  in  the  first  bill  of 
ttceptions,  that  the  warrant  for  2,906  acres,  No.  10,629, 
under  which  the  caveatee  made  his  entries  of  150  and  30 
acres  before  mentioned,  had  been  exhausted,  before  those 
entries  were  made.  The  verdict  referred  to  in  the  second 
Vs*.IL  H 
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*a*oh,18Q&  bill  of  exceptions,  (among  other  circumstances,)  found  tiat 
the  warrant  on  which  the  caveatee  m*4e  hit  cutty  jqf 
150  acres,  "  was  all  appropriated  before  the  saow,  pas 
"  made  ;w  but  said  nothing  concerning  the  entry  of  30  pores 
by  Virtue  of  that  warrant :  neither  did  the  testimony  of  *£e 
surveyor,  with  the  list  of  entries  exhibited  by  him,  no*  the. 
said  verdict,  mention  any  thing  concerning  the  other  tWQ 
entries  of  the  caveatee  of  198  and  2Q  acres* 

The  Jury  returned  a  verdict  in  which  they  ffuad  -$ie 
entries,  surveys  and  patents  made  and  obtained  by  Harvtiyy 
the  caveator,  for  26  and  130  acres,  as  aforesaid;  but  ftsid 
nothing  about  his  entry  and  survey  of  97  acres;  theffott 
and  certificate  of  which  were  nevertheless  iasetfpd  in  the 
record.  They  also  found  that  the  warrant  fpr  2,906  acres, 
No.  10,629)  was  exhausted  before  Preston  made  his  eyries 
of  150  and  30  acres ;  but  sstfd  nothing  about  his  pther  tyro 
entries  aforesaid,  amounting  to  214  acres*    . 

It  appeared  from  the  first  verdict,  that  JPnntpnyr  v&ry 
of  150  acres  was  not  surveyed  until  the  13th.  of  December  * 
1T93,  when  his  inclusive  $ur?ey  was  made;  andaWfe^ygh 
a  certified  copy  of  a  survey  and  platt  was  inserted  htrf&e 
record,  (by.  what  authority  does  not  appear,)  shewing  tfcat 
his  entry  at  30  acres  was  surveyed  tfce  16th  of  Mw£kr 
1785,  it  does  not  appear  that  his  other  entries,  of  198  ai*d 
20  acres,  were  ever  surveyed  until  the  tii^c  of  tfyt  inclusive 
survey.  '    ^ 

The  District  Court  decided,  that,  upon,  the  whole  matter, 
the  law  Was  for  Robert  Harvey;  u  therefore  it  was  cotm- 
"  dered  that  no  grant  issue  to  the  said  Thomas  Prettan 
"  for  the  land  mentioned  and  described  in  hi*  mchmoc  9u*~ 
"  vey  caveated  by  the  said Robert  Barney"  &c*  from  Much 
judgment  Preston  appealed* 

Randolph)  for  the  appellant,  said,  that  the  objection  taken 
in  the  first  bill  of  exceptions  was  a  good  one.  The  ques- 
tion was,  whether  a  warrant  was  exhausted  by  prior  .cm- 
tries.  To  prove  this  die  bookoi  entries  ought  to  havfl  been 
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''ftodaced;  the  testimony  of  the  surveyor  from  memory  march,!  808. 

'  W*jr not  thebest  evidence  the  nature  of  the  case  would  ^^^J^ 
flhflttj  and  therefore  exceptionable.  v. 

l^ie  second  exception  was  also  wdl  founded ;  because  ___!_ 
<he  Conrt  teriheld  'a  former  verdict  on  the  lame  point  to 
fee  cmctnsroei  He  allowed  it  to  be  good  evidence,  but  not 
'  etnct&rher  for  it  may  be  repelled  by  other  evidence :  as  a 
/my  may  find  a  verdict  describing  boundaries*  which  ano- 
other  Jury  may  fined  incorrect;  This  is  certainly  the  rule 
ill  ejectments)  for*  aftet*  the  decision  of  one  ejectment 
agafeet  the  plaintiff,  tie  may  bring  another,  for  the  same 

'tend  against  the  same  defendant,  and  this  would  be  of  no 
•use  if  the  finding  of  the  former  Jury  was  conclusive*  The 
advantage  of  a  former  verdict  is  great,  however,  byway  of 
inducement  or  persuasion  to  the  second  Jury ;  but  it  is  not 
coHetUshe. 

Caveats  are  unknown  at  common  law  j  but  there  is  good 
tatton  for  not  holding  them  to  stricter  rules  than  ejects 
iMtitf;  because  in  a  caoedt  no  issue  is  made  up ;  and  no 
Mbtfmatkm  is  given  of  the  points  in  dispute,  except  by 
fab  caveat  itself.  This  1*  not  the  same  case  with  that  re- 
potted in  3  CatL,  495.  In  that  suit  Harvey  claimed  18^ 
tots,  concerning  which  there  is  now  no  question* 

Wfcihtmu,  for  the  appellee.  The  case  reported  was  & 
caveat  to  a  grant  on  tKs  very  suirvey  of  590  acres.  I  ad- 
mhthat  otir  caveat  at  ihbt  timt  related  to  a  different  part  of 
the  krad  from  our  cctteafnoiv.     But,  in  the  argument  of  T      s 

that  case,  I  went  ujton  the  ground  that  the  -whole  survey 
was  radically  Wrong*     Preston  got  permission  to  make  an  '  *  * 

inclusive  survey  by  an  order  of  Gourt  under*  the  act  of  > 

assembly  ,(a)  prescribing  the  mode  of  obtaining  inclusive  (a)Rtv.-pod*, 
surveys  and  grants*     Under  this  authority  he  attempts  to  JJ^f 
finite  three  .different  rights :  one  a  survey  and  patent,  ano-  .  \ 

tber  aiurvey  under  an. exhausted  warrant;  the  third  an 
entry  without  a  suryey  at  all.  \  An  inclusive  .survey  applies 
only  to  cases  where  there  have  been  actually  previous  sur- 
veys; and  an  inclusive  grant  to  cases  only  where  there  had 


habcHjISOS- been  *.$tudi\y  separate  grants;  the  law  th%r*fere 
The^m*  comprehend  Preston**  case*    There  yr|3  no  original  sujwyt 
▼.         of  the  219  acres ;  therefore  there  could  luure  .been  no  **^ 
survey.   This  point  is  the  same  a*  that  decided  in  the  i 


nt 


"'  reported,  which  is  therefore  precisely  the  same:  with-  this*; 
Assume,  for  argument's  sake,  that  the  wurrant  for  3^90O»t 
acres  was  not  exhausted ;  still  the  other  objeotkmst  to,  the; 
syrvey  weje  such  that  no  grant  could  issue.         ,    ,.      .     .-,  . 
As  to  that  warranty  the  circumstance,  that  a  number  o£; 
the  entries  referred  to  did  not  appear  from  tht  smvejpr'ai  * 
book,  to  have  been  made  under  it,  was  unimportant*,  be- 
cause it  sufficiently  appeared  that  there  had  been  f  flflys,^  j 
prior  to  those  of  Preston?  to  the  full  amount  of  the^yar-^ 
rant/    Patents  are  frecjuendy  issued  where  the  en£y  say%,, 
only  u  by  virtue  of  a  state  warrant."   In  $qch  cwtfcth#v#?A 
fore,  a  warrant  never  can  be  considered  as  exhausted  Jft- 
less  the  testimony  of  the  surveyor  be  admitted  jto  proves* 
that  it  has  been  exhausted*  .   ^  , , ,  ^   ^^i^^q 

There  is)  no  analogy  between  an  ejectment  and  ftffiflSfc  > 
,  The  latter  is  conclusive  between  the  parties,  and^tiies  dig 
dispute  as  finally  as  a  writ  of  right*     It  U  not  deiued  tha^  m, 
verdict  in  ejectment  is  not  conclusive ;  but  a  verdict  in  tro-t 
ve*r\  or  any  other  action  that  conclude*  the  right,  ,is  conclu* 
fa)  I  ftotf*  site  Between  me  part5es.(a) 

it?**"**  :Vfha»  H  it  that  Preston  wants f  A  grant  on  a  survey 
BUd>Rep.  m*d«  without  authority;  180  acres  Without  any  warrant;. 
Sherman.  2  218  acre*  ttot  surveyed  at  an.  If  it  be  said  that  those  213  -* 
CtokrS&wi  acto  'were  entepe<*  beft>ro  Harvey's  entry,  I  answer*  it  is 
ibsfe**  £*  enough  for.hhn,  as  caveator >,  to  shew  that  he  has  a  claim, 
on  which  no  whether  correct  or  not ;  provided  his  adversary's  claim  be l 

^JSbiot$uch  M  ^S1*  to  **  e0tieai€<L    U  Banxtfs  tide  be  defcc-  '" 

conehwivc.  4tive,  Preston  may  caveat  hinu 

Sufrt&Viner, 

&*p.  Cuct  at     &andotph)  in  reply.    Once  more  I  asi  the.  Court  tQ  con-    • 
sider  trAitf  fhe  judgment  is>  Which  I  say  ought  to  be  «~ 
Versed,"   Prestonrs  survey  is  prior  in  every  respecf  to  Ear*    , 
*ty*s  rights.   Yet  the,  caviat  and't^ey^^Jfwf;^.^  (&*  *o>. , 
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i eror  issue'  to  Thomas  Preston  for  th<  SI'Smarq^,!^ 
which  are  frte  from  all  the  exceptions  about  die  ^^£^ 
rxhanstari  warrant.     I  admit  it  was  wrong  to  comprehend         r, . 
them  sl  the  ifK*«it>*  «rvey;  yet  they  were  surveyed.  The       —  e^'* 
hind  is  not  to~b*  forfeited ;  yet  it  is  to  be  cut  up  by  the  com- 
prehensiveness of  Harvey's  caveat,  and  of  the  judgment. , 
Let  the  project  of  caveating  Harvey  be  tried :  A  man  of 
one  thousandth  part  of  Mr.  Wkhham's  sense  would  defeat 
t&e  caveat?  since  the  judgment  now  in  question  not  being 
reverted,  would,  be  set  up'  against  h. 

Wd  kavethe  Hnes  delineated  in  the  inclusive* survey: 
the  Court  have  declared  it  void  as  an  inclusive  survey ;  but 
it  ia  good  as  a  separate  survey  of  the  parts;  and  the  sur 
veyor  may  be  made  to  strike  out  all  but  the  218  acres,  our 
Utfe  to  which  is  admitted  to  be  good. 

As  to  cases  cited  to  prove  that  parties  are  estopped  by  a  * 
verdict:  wtierever  a  verdict  operates  in  rem,  or  may  be . 
pleaded  in  bar,  it  is  conclusive*    Not  so  in  ejectment,  be- 
cause  in  that  action  every  fact  decided  in  a  preceding  eject*  % 
m£nt  ifaay  be  controverted.   The  Courts  in  this  coi,uitry.( 
odgjht  to  he  as  liberal  in  caveats  as  the  British  Courts  are  in, 
efedtments.    Is  tHe  decision  in  a  caveat  peremptory  against  .         * 
a  man  wW  Holds  %  patent  in  his  hand  at  the  tyme,  )>ut  ftul^  .1 

in  his  caveat?   The  principles  of  law  do  not  warrant  such      7 
a  Hoctrihe,  which,  if  it  prevailed,  wouJ4,i|nsettl$  mafcy.: 
good  titles,    Accprding  to  this  doctrine,  a  fnaa  holdings  a 
pag^caofoft  another;  if  he  fails  in  any  of  the  critical- 
learning  about  cayepU,  fye  is  to  lose  his  freehold  altogether*  - 
Bqtjsurefy,  J^  mayjiope  in  Ibe  eaveaty  and  afterwards  stand,  .- 

a  triad  m  ej&t&en?y*jikb  vsffidity  x>f  his  patent.  ' 

Wichham.    We  only  contend  that  the  grant  shall  not 
isM»<M  tfie Vttirtfcy'  ttoiv  in  question;  not  tliat  surveys  caiv- .   '  -fc 

notije^iade^w  the  seatfie*  for  218  acres.    /Mm*|hatsur- 
v*j*&n*lormiy  bewaile  pn  thost  entries,.     But,  if  I  am ' 
wioftgirf  tUs*  PfesioW  may  proceed1  to  have  them  ma^e* 
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MAmoBlt60S*  If  he  has  lost  the  tide,  it  is  by  hfc  own  fitolt,  for  not  stir* 
K^^^/   veying  according  to  law. 


V. 


Rand6lpfu  The  attempt  is  to  deprive  us  of  die  possibi- 
lity of  shewing  that  we  still  retain  the  legal  right  to  those 
^18  acres. 

Thursday,  March  10.  The  Judges  delivered  their  opi- 
rtions. 

Judge  Tuckeiu  Harvey  entered  a  caveat  against  the 
emanation  of  a  patent  to  Preston  for  590  acres  of  land,  on 
a,  survey  dated  the  13th  of  December ,  1793,  because  he 
claims  part  of  the  land  therein  contained  under  a  better 
right,  which  he  sets  forth  accordingly. 
.  Mr.  Wickham,  for  the  appellee,  contended,  that  the  qtpe*- 
tion  now  presented  to  the  Court  had  been  already  decided 
in  this  Court,  in  the  case  between  the  same  parties*  re- 
ported in  3  Cal^  495.  And,  at  first,  I  was  inclined  to  sup- 
.pose  it  was.  But,  on  reference  to  the  record  in  that  cas^,  .1 
find  the  judgment  was,  that  no  grant  should  issue  to  T. 
c  Preston  for  that  part  of  the  land  contained  in  his  inclusive 
survey  t  which  is  included  in  the  said  X.  Harvey's  survey 
of  187  acres;  which  was  the  only  part  in  controversy  in 
that  suit.  The  tide  to  the  residue  of  the  590  acres,  there- 
fore, was  not  affected  by  that  judgment. 

On  the  trial  of  the  present  caveat^  the  defendant  offered 
two  bills  of  exceptions  to  the  opinion  of  the  Cour^,  which 
were  allowed.  The  first  alleged  that  the  plaintiff  intro- 
duced the  surveyor  of  the  County*  with  a  list  of  entrie* 
and  surveys  referred  to,  to  prove  that  the  defendant  tod, 
by  prior  entries*  exhausted  the  warrant  on  which  His  last 
{entry  was  founded ;  whic^i  surveyor  also  proved  that,  as  to 
a  number  of  entries  referred,  to,  it  did  not  appear  in  his 
fooks  that  they  were  made  under  the  -warrant  in  question. 
And  the  defendant  objected  to  the  evidence  of  the  sur- 
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*gwft  cetttftmte  toMie  said  list,  as  not  the  highest  evi-  n±*c*,im 
deace  which  the  nature  of  the  case  will  admit  erf*  but  the  ^^^J!^ 
objection  was  overruled  by  the  Court,  and  I  am  strongly         v 
disposed  tx>  dunk  that  they  erred  in  «o  doing.    Fat,  in  a     *****- 
•  -quetfqaof  that  nature,  I  think  the  book  of  entries  itwlf 
ought  to  have  been  introduced,  that  the  Jury,  by  inspect^ 
the  original  entries  in  each  case,  might  determine  whether 
.any  or  all  of  them  were  made  upon  oth^r  warrants  5  tfiore 
especially  when  it  came  out  upon  the  oral  testimony  oftte 
surveyor,  that  its  to  a  number  of  entries  referred  to  in  the 
list  k  did  not  appear  m  his  books  that  they  were  madfe  on 
the  warrant  in  question.    This  part  of  the  testimony  might 
have  the  effect  of,  warning  the  Jury  not  to  place  implicit 
jeonfcfenee-m  the  list  submitted  to  their  inspection ;  but,  on 
the  other  hand,  the  permitting  the  list  to  go  to  them  as 
evidence  might  tend  to  mislead  them.     And  it  has  befcn 
decided  in  this  Court  that  the  permitting  any  improper 
evidence  to  go  to  the  Jury,  is  error. 

The  second  bill  of  exceptions  states,  u  that  the  counsel 
M  for  the  plaintiff  moved  the  Court  to  direct  the  Jury,  that 

*  a  verdict  on  which  a  judgment  was  rendered  in  another 

*  trial  between  the  same  parties,  was  conclusive  evidence  to 
"prove  the  fact  of  the  warrant  being  exhausted;  the  fin4- 

*  ing  in  the  said  verdict  being  in  a  trial  between  the  same 

*  parties,  in  which  the  same  point  was  controverted,  and  in 
u  which  the  title  to  the  same  land  was  in  controversy,  as 
**  was  the  subject  pf  the  Caveat  then  depending,  zndjtnds 

'*  the  same  fact,-  and  the  Court  directed  the  Jury,  that  tfe 
* said  vdrdict  was  conclusive  evidence"  *         *' 

It  lias  long  since  been  settled,  that  a  verdict  on  the  same 
jfcatf,  and  between  the  same  parties,  may  be  given  in  evi- 
dence, though  the  lands  are  not  thesame.(d)B\xt  this  is  to  be  („)  sbervin 
understood  with  this  restriction,  that  it  is  of  a  matter  which  ^J^^p 

»as  in  issue  in  the  former  Cause.(£)     And,  not  only  be-  239. 

,  \  .  (b)  Ibid.  233. 

{ween  parties,  but  between  privies  also,  is  the  verdict  ad-  Hokart.  53. 
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xa«cb,1808.  missiMe  evidefece.(<r)  Now,  here  the  quettkm  was,  in  botk 
^^rtito*    cases*  ** *°  ^  v^i^Hty  of  Preston's  last  entry;  the  fact 
▼.         put  in  issue  being  that  the  warrant  upon  which  that  entry 
-  was  made  had  been  exhausted  by  prior  entries.    I  there* 

(a)  Au&mfore  think  the  verdict  was  rightly  admitted  to  go  to  the 

2  Watk.  64.  o      /  o 

Shehom  y.  Jury :  and  on  the  'authority  of  Shetton  v.  Barbour,  in  tkit- 
Xarbtm.  Co\xrty(6)  whe/e  the  question  was,  whether  ^te  evidence 
ST.  **  offered  should  have  been  left  to  the  Jury  as  cirvumstaniki 
evidence  only,  or  as  conclusive  evidence  of  the  fact  ia  is- 
sue ;  and  this  Court  decided,  that  the  District  Court  erred 
in  not  instructing  the  Jury  that  it  was  conclusive  as  to  that 
fact. 

The  question  now  is,  whether  there  must  be  a  new  trial 
between  the  parties,  because  of  the  admission  of  die  evi- 
dence excepted  to  in  the  first  bill  of  exceptions,  which  I 
have  already  spoken  of,  as  erroneously  admitted*     It  is  in 
generaj  true,  that  if  the  Court  admit  any  improper  evi- 
dence,  upon  a  trial,  which  is  made  to  appear  by  a- bill  of 
exceptions,  there  must  be  a  new  trial.     I  was,  at  first,  in- 
clined to  suppose,  that  the  present  case  furnishes  an  excep- 
tion (and  probably  the  only  exception)  to  the  rule.     For 
die  error  apparent  from  the  first  bill  of  exceptions  wa%  I 
conceived,  completely  cured  by  the  matter  contained  im  At 
second  bill  of  exceptions ;  the  evidence  excepted  to  t&  botb 
instances  being  adduced  to  prove  one  and  the  smmejkes\ 
upon  which  fact  the  merits  of  the  case  enthfely  deprtrtfcd ; 
.   viz.  whether  Preston's  warrant  was  exhausted  by  prifr  en- 
tries.   And,  although  die  Court  admitted  improper  evi* 
dence  as  to  that  fact,  at  first,  yet  as  jwther  evidence,  and 
that  conclusive  between  the  parties,  was  also  adduced  to 
the  same  fact,  I  thought  that  it  would  be  a  vain  thing  to  re- 
verse the  judgment  for  the  first  error,  and  to  direct  a  new 
trial  to  be  had,  in  which  the  verdict  should  be  admitted  as 
conclusive  evidence  of  the  fact  in  question,  since  the  re- 
sult (except  as  to  costs)  must  be  precisely  the  same,  as  if 
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wt  should  affirm  the  judgment.     And,  though  it  might  haeoh,1808. 
ajftte  *  Utile  hard  to  throw  the. costs  upon  the  appellant,  V^|^^/ 
iriuve  there  ha*  bee*  any  error,  yet,  as,  by  his  awn  shew-.        v. 
iqg  JBtbr  second  bill  of  exceptions,  that  error  was  rendered  ey' 

ummpofcant  by  subsequent  conclusive  evidence  to  the  some 
&Gfc  i  thought  it  would  he  running  the  parties  to  much 
VMNstsar/  fipeps»,  if,  from  a  mere,  scruple  in  respect  to. 
cftafe  a/s  should  afwawl  a  Hew  triaL  3ut,  (roin  a  further 
flpaiiintjxyi^of  the  record,  I  find  that  the  conclus.  i  v*  evi» 
4tfM<e  ajQaing  oux  of  the  verdict  in  the  fprmer  suit  relies 
<^tPsJVratfojtV  eirtry  fat  UO  acres  of  land,  made  on  the 
1&k9£4tdgi0t)  \7&5%  of  which  Harvey  recovered  in  the 
farmer  caveat  the  part  included  within  his  (Harvey's)  sur- 
vejpf,187  a^res;  but  has  no  relation  to  Preston's  entry 
Jw.dQscqes  under  the  same  warrant,  made  antecedent  to 
tjjeeotry  tor  150  acres,  nor  to  the  entries  for  218  acres, 
njade  undej  other  warrants ;  touching  which  the  former' 
verdict  contains  no  evidence  that  it  was  exhausted.  Con* 
tc^ueidy,'  as  to  these  entries,  the  evidence  objected  to  m 
tike  SHt'bffl  of  exceptions,  remains  unfortified  fay  Ae  con* 
ctu*roti*pt&nce  lb  the  first  verdict.  There  ought,  therefore, 
tofea*rs$  irial,  unless  there  be  some*  other  reason,  arising 
(^of-Ae  rec6rd\  to  the  contrary .  Thai  reason,  I  appre* 
ioAf  Is4tei4iriwd  by  Mr.  Jh\wtm-*  mciusive  survey,  which 
f  tttfofofmrim  v»  -not  authorised  by  the,  act  relied  on^a)  («)  Be+Code, 


^i*khlcab«ttr»  ihiniiag relates  only  to  pa*ei*ed  bunisfC*)  ge]£ '  48.'  p. " 

ftfcattst  |l^fe«hei*fcrs,  I  an*  of  pphrion^tha*  th?  judgr  $jsei3CW/ 

PMMr<£  |^.  ©iWW^^ourt  qaust.  be  affiijnedt  with  sQme,  499. 

mfl  *Win*lui(ViX%Tfi?i  that  no  grant  issue  to  Thomas  Pres: 

tlfrmpujftlfflpcr  offyfis  inclusive  survey,  made  the  13th  dajr 

flC  D&apkeZj  17$3p  under  an.  order  of  the  County  Count 

^*4*{j*fVf%jE^$JnS  leave  to  him  to  comprehend  in  one 

s^ey  bis,  several  adjoining  claiins. 
<■■**■'■<- 

Judge  Roane.  The  question  made  by  the  first  bill  of 
exceptions,  need  not  be  decided  by  this  Court.  That  ques- 
tion, in  relation,  as  well  to  the  inconveniences  and  consc- 

VOL.  It  1 
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m AicH.lWS-  quences  possibly  resulting  from  a  reversal  of  the  decision, 

^J^Jj^  of  the  District  Court,  as  to  the  actual  practice  of  surveyors . 

v.         touching  the  point  in  dispute,  may  be  so  important,  that*, 

y' .   without  necessity,  and  with  no  greater  lights  than  I  have  at. 


present,  I  shall  be  unwilling  to  pass  an  opinion  upon  it* 

The  decision,  to  which  that  exception  was  taken,  wat^ 
that  the  surveyor  (with  the  list  of  entries)  was  admitted  to, 
prove  that  the  land  warrant,  No.  10,629,  was  exhausted 
before  Preston* s  entry  for  the  150  acres  was  made.     Ad^ 
mining,  for  the  present,  that  this  testimony  was  illegal  tp 
prove  this  point,  is  not  the  error  cured  by  the  decision 
mentioned  in  the  second  bill  of  exceptions  ?  That  decision ' 
is  that  the  verdict,  in  the  former  case,  between  the  same, 
parties,  respecting  the  same  land,  and  going  to  this  very, 
point,  is  conclusive  evidence  to  establish  the  point.    If  this' 
last  decision  be  correct,  was  not  the  former  error  of  tho 
Court  merged  in  it,  and  deprived  of  all  power  and  tenden- 
cy to  injure  the  cause  of  the  appellant  ?  for  the  latter  covers 
more  ground  than  the  former,  and  destroys  its  effect.     He 
could  not  be  injured  by  the  admission  of  illegal  evidence  m  * 
a  particular  point,  if,  afterwards,  legal  and  conclusive  testi- 
mony was  exhibited,  Under  the  express  sanction  of  the! 
Court,  which  overwhelms  the  former  testimony,  and  coa* 
eludes  and  shuts  up  die  point  forever. .   In  such  case,  k  is 
the  latter  and  not  the  former  testimony,  which  produces  , 
the  verdict  of  the  Jury.     It  has  often  been  decided  here^ 
that  an  error  of  the  inferior  Court  cannot-  be  complained  of^ 
or  appealed  from,  if  it  be  beneficial  to  the  party  appealing. 

(a)lWcuh.6.  In  the  case  of  Smith  v,  Harmanson,(a)  in  debt  on  a 
bond,  the  Jury  found  a  verdict  of  an  aggregate  sum  jof ' 
principal  and  interest,  for  which  judgment  was  rendered. 
This  Court  was  of  opinion,  that,  although  this  was  erro- 
neous, yet,  being  for  the  benefit  of  the  defendant,  (inasmuch 
as  it  stopped  the  continuing  interest,)  he  could  not  com-  ' 
plain  of  it,  or  appeal  on  that  account.     In  the  case  of  /Vn- 

(h)  lb.  381.    ^eton  v#  Vandevier,{S)  Pendleton  was  appellant,  and  com- 
plained of  a  judgment  against  him  for  land;  the  judgment ' 


Preston 

v. 
Hwrey* 
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lft&  reversed ;  but  this  Court  being  of  opinion  that  Venule-  march,18Q8. 

ffer  ought  to  recover  a  greater  quantity  of  land,  the  judg- 

ftebt  was  enteted  for  such  greater  quantity,  and  Vandevier 

io  recovered  the  costs  as  the  party  prevailing  inasmuch 

as  the  trior  of  the  Court  below  was  in  favour  of  Pendleton* 

Sfeifty  other  decisions  might  probably  be  found  going  to 

cttabfish  the  same  principle. 

Hie  doctrine  then  seems  to  be  established,  that  a  party 
ifcaft  ndt  complain  of,  or  reverse  a  judgment  for,  an  error 
which  is  beneficial  to  him.  It  is  but  pursuing  the  same 
principle  to  say*  that  a  judgment  shall  not  be  reversed  for 
an  erroneous  decisiod,  unless  some  injury  could  possibly 
have  resulted  therefrom  to  the  party  appealing.  This  Court 
<fees  not  sit  here  to  reverse  judgments  for  erroneous  opi*' 
mods  on  mere  abstract  or  immaterial  questions ;  but  to  give 
repress  to  parties  grieved  by  the  decisions  of  the  inferior 
Coiirts. 

*  Jh  die  case  before  us,  no  injury  could  have  arisen  to  the 
appellant  from  the  admission  of  the  testimony  excepted  to> 
in  the  first  bflTof  exceptions,  because*  as  I  have  already 
•aScl,  that  testimony  was  entirely  superseded,  and  rendered^ 
onneceisafy  to  be  considered  by  the  Jury,  by  the  superior  t 
aro conclusive  evidence  of  the  verdict  mentioned  in  the 
second  ISA  of  exceptions*     It  is  said  to  have  been  settled 
here  toat  the  permission  of  any  illegal  evidence  to  go 
to  the  Jury,  is  error.     This  is  admitted  as  a  general  posi-  t 
txm;  tliit,  In  a  case  like  this,  it  is  not  such  an  error  as  to 
caose  the  reversal  of  the  judgment.  This  distinction  seems . 
Warranted  by  the  principle  of  the  cases  before  stated* 

"there  is  no  doubt  but  the  opinion  of  the  District  Court, 
In  relation  to  the  admission  of  that  verdict  as  evidence,  is. 
lijfKt  The  case  ofShelton  v.  Barbour(a)  is  full  Up  to  this  ra)  3  WatK* 
point,' and  perhaps  goes  beyond  it ;  and  in  the  case  of  Pe-  **" 
$r<Dp  v.  habell^b)  the  doctrine  in  that  case  seems  admitted,  (*)  Mating 
«  between  parties  and privies, by  the  counsel  on  both  sides.  ^^"V*1^ 
In  Shehoriv.  Barbottrx  die  same  objection  was  taken  as  is 
kcre  taken,  viz.  that  die  former  verdict  was  only  persuading 
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marcb,1808.  evidence ;  birt  the  objection  was  overruled,  and  the  verdict 
declared  to  be  conclusive  evidence.  It  is  unnecessary  tot 
fortify  the  solemn  decisions  of  this  Court  hjr  irpraimg 
the  reasons  on  which  thev  are  founded;  but  ttiaevkssot 
that  the  rule  in  question  is  a  wise  one,  inasmuch  as  it  kae* 
cessary  that  an  end  be  put  to  litigation,  and  m  order  to  pro* 
vide  against  the  loss  of  testimony,  fee.  On  the  other  hand, 
the  adverse  party  is  not  injured,  for  he  had  an  opportunity 
to  cross-examine  die  witnesses  on  whose  testimony  the  first 
verdict  was  founded. 

On  these  grounds,  Harvey  was  entitled  to  prevail  against 
Preston  on  the  merits,  as  to  all  the  land  which  he  (Preston) 
claimed  by  virtue  of  the  warrant,  No.  10,629*  As  to  the 
residue  of  the  unpatented  land,  claimed  by  PrestorCs  other  - 
entries,  the  inclusive  survey  in  question  is  incompetent  to 
har  Harvey* s  caveat;  it  being  still  my  opinion  that  an  iaT 
elusive  survey  does  not  extend  to  lands  held  merely  by 
entry*  As  to  this  residue,  I  presume  that  the  judgment 
of  the  District  Court  has  reference  only  to  the  indasfoc 
survey,  which  is  opposed  by  the  caveat.  It  ought  not,  and, 
I  presume,  does  not,  affect  any  ulterior  claim  or  survey,  -{a 
separate  one  for  example)  by  which  Preston  may  possibly 
hold  this  land.  If,  however,  there  be  any  doubt  on  this 
subject,,  I  agree  that  the  decision  of  the  Court  may  be  so 
expressed  as  to  be  fully  understood  upon  the  point;  attE^ 
upon  the  whole,  that  the  judgment  of  the  District  Court  be 

AFFIRMED*  t 

Judge  Fleming.  I  concur  with  die  other  Judges  ia 
affirming  the  judgment  of  the  District  Court ;  and,  by -the 
special  entry,  it  will,  in  effect,  be  affirming  it  without  pre- 
judice -y  as  it  will  leave  Preston  at  liberty  to  pursue,  by  any 
legal  means  in  his  power,  his  right  to  the  218  acres  entered 
upon  warrants  that  had  not  been  exhausted. 

The  opinion  of  die  Court  was,  "  that  the  act  authorising 
44  inclusive  surveys  does  not  extend  to  lands  claimed  by 
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*Jhtry  wfc^jr  wad  therefore  thai  no  grant  issue  to  die  ap-  maech,1W 
**pefcot  in  pursuance  of  h»  inclusive  survey  made  the  V"pr^£o^ 
*l(lh  day  of  Dtcdnber,  1 790,  under  an  order  of  the  Conn*        v. 
*tf<joxxto$  Botetourt,  granting  leave  tt>  him  to  cpmpre-  .     arvey* .. 
M  head  in  one  survey  his  several  adjoining  claims,  and  that 
*  the  judgment  of  the-  District  Court  be  affirmed." 


Sale  against  Roy.  Wednudm, 

.,  WILLIAM  SALE,  in  ifcforc/*,  1797,  exhibited  his  bill  The  rid*  of 

in  ths  Qoutty  Court  of  Caroline^  against  iSfwn^  A?y,  sen.  JtpSwcauc! 

.in  which  he  stated  that  the  defendant  having  advertised  tion,  from  an 

fciht  Frtdcrkitburgh  Herald^  on  the  7th  of  December,  darts,  sped- 

W$S,  that  there  would  be  sold  at  his  plantation,  on  th«  ^fbcd^ 

**&  ffy  <*f  tbf  same  month,  between  twenty  and  thirty  the  te*tat*-9 

.abves,'  cnae^half  of  the  purchase  money  to  be  paid  on  the  turbedby  the 

4tyjpf  4ale,  *°4  credit  given  for  the  balance  until  the  Jst  Iteat^,1^fr 

.  ltj2?fQmberr  ensuing,  bond  and  good  security  being  re*  was  necessa- 

VlfeMt  tb^r  complainant,  with  many  other*,  attended  the  JLment    of 

.  «ik*  *$***  he  became  purchaser  of  three  negroes,  to  wit,  debts,  ornot; 

nqmjb  a  woman*  and  Caroline  and  -4syy ,  her  childrei*,  for  proved  that 

|hf  snn^ft£  ninety-two  pounds,  fifty  whereof  he  accounted  for  ^  E!«w 

opdjxijd,  aadjbr  the  remaining  forty -two,  gave  bond  and  se-  there    were 

cariry  according  to  the  terms  of  sale ;  that  he  afterwards  was  render  such 


informed  and  believed  it  to  be  true  that  the  said  Nanny  was  8ale ' 

^  ry  ;   the  re- 

P**jq{  certain  negroes  who  had  been  devised  by  the  will  medy  of  the 

if  Jam**  JbScoUy  deceased,  to  his  nephew,  Jam$9  Henry  \*£     ^^ 

Jf$jh  a&d.  l^is  nieces  Beatrix  and  Ca^iarine  W.  Roy>  chil-  «'*«*»  *g*inst 

the    executor 
\  of  the  said  Mxm$o  Royy  equally  to  be  divided  among  only.  Neither 

j  that,  at  die  fame  of  the  sale,  one  or  two  of  the  JjJJJJ||[JS» 

ihme  devisees  were  under  age*  and  the  legal  tide  to  Nanny  himself,com* 

J&d.   her    children  remained    in  them,    which   the  de-  cutor  t0  K. 

Irwi-air  weU  knew,  and  of  which  the  complainant  wa4  to-  J^^  *** 

tBf  ignorant  j  that  fre  had  since  applied  to  the  defendant, 
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JMAc^lBOa  ami  offered  to  fetwn  him  the  slams,  requesringWm  to  Ae-; 

V^d^'  liyer  op  the  bond  to-be  cancelled,  and  to  *epay  the  money 
v.        advanced  ;    with  which  requests  be  refused  to  iotnfiyv 
The  object  of  the  bill  was,  therefore,  to  compel  -ootojdii** 
ance.  ,v. 

The  defendant,  in  his  answer,  admitted  the  advertise- 
laent  and  sale,  the  purchase  by  the  complainant,  and  the' 
devise  in  the  will  of  James  Micou  ;  but  said  that,  as  ex- 
ecutor of  the  said  will,  "  he  had  a  tight  to  sell>  and  <kd  sell' 
"  the  said  negroes  to  assist  in  paying  the  debts  of  his  test&- 
"4or ;"    that    the    said   debts  were  considerable ;    ahd 
that   suits    had   been    commenced  against  him  ;  (witAr-1 
out   stating   them/)  and    denied    that   there    Was   tiny 
justice  or  reason  in  the  complainant's  request ;  averring 
that  no  such  proposal  would  ever  have  been  made,  H  had  ft 
u. n(>t  been  for  some  indisposition  that  die  negro  woman  vtAb 
u  afflicted  with,  at  the  time  the  request  was  made  r  which,  ' 
"  perhaps,  might  have  been  brought  on  by  neglect,  as1]!" 
"  was  notorious  that,  at  the  time  the  defendant  had  tuet'th  '* 
a  his  possession,  and  sold  her,  she  was  a  sound  and  hett-  * 
"thy  negro."    He  acknowledged,  that  the  complaihant * 
djd  pay  him  according  to  the  terms  of  the  salej  as  rnuA 
money  as  he  was  bound  to  pay  ?  but  said  the  complainant 
was  "abad  accountant, or  he  would  not  call  it  fiftypQunds^**  * 
an4  eharged  the  complainant  with  being  well  acquainted  WHK 
the-cirewmttance  that  the  negroes  belonged  tathe  estate  *6fi 
James  Micou ,  deceased,  long  before  be  applied  for  fe  VBSi  l 
of  sale  for  them. 

-The  sdvertfaemeart  (a  copy  of  which  was  inserted  ih 
the  refold)  did  net.  mention,  the  title  by  which  dny  of  tfclfci' 
negroes  were  to  be  sold.    Hie  xoiil,  which  Was  also  insfeH**  * 
ed,  ♦wk  admitted  to  Record*  in  .^^gnwst,  1781. 

,Fjram  sundry  depositions  it  appeared,  that  the  ct^rr  *■ 
who  told  tfce  slaves,  was  not  informed  that  any  of  therti 
wifce  Ike  property,  of  James  Mic*u,  deceased  ;  that  Jatkem 
HthnfMoyy  one  of  the  devisees  of  die  slaves,  and  son  of 
thedefcndant,  was  at  the  sale,  and  being  asked  '«  whatw^uld  * 
44  fee  done  abovt  the  Qhiidj-eA>  rights,"  said  to  the  witness 


/ 


A*  **  tf  hi*  father  did  not  mate  them  goody  he  would  not  *a»c*,1808F 
VmM*  proportion  ,J*  (but  the  sale  waft  not  forbidden  by  V^^*r 
l£%s*by  angr  body  else  ;)  that  some  time  in  the  month        v.  , 
of  \Sfeb  >796y  {about  six  months  after  the  sale,)  the  com-   ~Ko?' — ■ 
phtnantym  informed,  apparently  for  the  first  time,  of 
the  ri|fatj  of  the  children  ;  that  sometime  in  January, 
U96y  the  negroes  were  all  sick,  and  continued  so  until 
i%/.  that  in  jftthj,  a  witness  was  told  that  they  were  still 
ifcfc  i  m&  that  the  complainant's  application  to  rescind  die 
copftactSras  made  in  August  of  the  same  year. 
.  IV,  defendant  having  brought  suit  at  common  law 
against  the  complainant,  on  the  bond,  and  obtained  a  judg- 
m<CQt,  while  die  suit  in  equity  was  depending  ;  an  hrjunc- 
tioa  was.  awarded  to  stay  execution  until  the  matters  in 
offejfcopersjr  in  equity  should  be  determined.  * 

«0P  the  final  hearing  the  Court  was  of  opinion,  that  "the' 
u  sajpwand  ffurchase  of  the  three  slaves  in  the  bill  men- ' 
"  <tipjed.be  *et  aside ;  and  it  was  decreed  and  ordered,  that 
a##^ondant'pay  to  die  plaintiff  the  stub  of  fifty  pounds 
*#tt  0**;tbte  day  of  sale  ;"  (concerning  which  there  was  ttb 
efface,  except  the  allegations  aforesaid)  "  with  hfte&st' 
"ibmoaat  the  rate  of  five  per  centum  per  annum  from1 
"ifet.tlsltof  J<mtiaryy  1796  ;  and  that  the  mjtmcticta  be 
u^Hde  perpetual-^ 

<8Jbi*<learee,  on  an  appeal  to  the  high  Court  of  Chance- 
rfciwat  reversed,  and  the  bill  dismissed  with  costs ;  where- 

mfc  the  compiamant  appealed  to  this  Court* 

*    *•      *      ^ 

(ft*,  for  the  appellant.  The  grounds  of  the  suit  were 
dMiJftyp  being  »  executor,  advertised  a  sale1  of  sbtate  ; 
**)  sjfctmg  whether  he  sold  as  executor  or  not* '  The  ap- 
pelant purchased,  believing  them  to  be  Rctfi?  btltrjfcey 
*%i*aro>  turned  Out,  to  be  the  property  of  Jm  tertaMr, 
wj^i  |iad  devised  diem  away  ;  upon  which  he  applied  td 
rtfC^tV  contract,  and  to  have  his  monqrfapckt  ^hioh 
J^,»cfu»e4,  though  admitting  them  to  beJria.testatOTV 
T|fcaj|s^r  states  too,  ihsAjale was diesaiis^cdlrhii  Ac. 
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w>»cjr,lflQfr  puiyhfif x ,  became  the  negroes  were  .djaea^ed.    This  «ji> 
^^^T^^  cumstance,  though  not  mentioned  in  the  billy  yet,  be&g 
▼.        stated  »  die.  awwer,  may  be  relied  on  by  the  complain- 
**      am.    .  .'.:".        .       - 

fioy,  as  executor,  had  no  right  to  sell  unless  he  shew* 
there  we»e  (Jebts  which  rendered  such  sale  necessary v  TIuj 
be  does  jiq;;  and  therefore  it  was  a  vnyc  ft  pretext.  Beside^ 
Sqk  knew  nothing  of  the  defect  in  the  title  before  he  j>M 
the  purchase  money  ;  and  ought  therefore  to  be  protected^ 
as  an  innocent  purchaser*  If  an  executor  seljs  a  *&$/$< 
legacy  improperly,  the  purchaser,  if  innocent,  Jias  *  right 
to  hold  the  properly;  but  may  give  it  up  if  the  legatee 
wishes  it,  and  he  chuses  hiujself  to  do  so  $  andj  the  court 
will  compel  the  executor  to  refund,  (where  there  are  po 
debts  to  pay,  or  there  is  other  property  which  might  b^ 
soUL  This  is  the  rule  yrhere  the  mpney  has  been  pf^"[ 
but,  if  it  has  not  been  paid,  the  purchaser  cannot  protect 
himself,  but  must  give  up  the  property. 
:  But,  if  this  point  be  against  me,  it  is  established^by^thc 
testimony  that  Sale  was  imposed  on  in  the  purchase  \\  thfl 
slaves  being  ^diseased  at  the  timet  which  was  known  to  Soy% 
but  ao^to  him, , 

-  ''      '  •  l  -  *j     V    '    '    ("■  •        •>■,;.         i       *  J  .*    . 

Randolph,  for.  the  appellee.     If  Mr.  'tall  u  ri^t,  t& 
J?p^er  of  Cffigiftws,  is  at  an  end,  anfl  they  cannpt^  provide 
for  the  payment  of  debts  ;  for  no  person  will  purchase  df 
tfyenv     A*  to.  the  objection  that  no  account  of  debts  is 
rendered,  the  answer  is,  that  none  is  demanded'  by  the 
bill,  nor  had  the  plaintiff  a  right  to  one.     The  only  pir- 
,£eJscaret  jhp  purchaser  and.  seller;    not  the  specific  lega- 
te P.  Jr«i*.  *$$*($  i  There  the  executor  solcj  a  specific  legacy ;  and  the 
<^^wrv:c^se  yfap  between  the  legatee,  executor,  and  purchased: 
y^t  the  court  declared  the  sale  effectual ;  and  that,  if  It 
ygas  not  necessary  to  pay  debts,  the  legatee  might  recover 
-  ^f.'lftp  ex&yfor »    f°r  the  purchaser  cannot  be  conusant  of 
,  tbej^te  of  the  assets-    Here,  it  is  objected  that  the  pur- 
chaser may  waive  the  benefit:  but,  certainly,  the purcha*  \ 
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«er  has  no  such  right:  that  is  a  question  between  the  lega<-  ka*ch,180& 
fee  and  executor  only ;    for,  if  the  executor  has  paid  debts        s&)e 
*ith  the  money*  he  has  done  what  he  had  a  right  to  do,         v- 
»d  ought  not  to  be  compelled  to  refund.  The  circumstance  ... 
that  fart  of  the  purchase  moriey  tvasnot  paid  makes  no  dif- 
ferent in  the  case.     As  to  the  disease  of  the  slaves,  the 
tn&iras  filed  more  than  a  year  after  the  sale,  and  expressed 
no  complaint  of  any  disease.     If  there  had  been  such  a 
{pound  of  equity,  it  would  certainly  have  been  stated  in        , 
jfaebDL    The  party  here  obtained  the  injunction  upon  hit 
nan  oath,  and  therefore  did  not  make  this  charge*    The 
testimony  proves,  too,  that  when  he  applied  to  rescind  die 
contact,  Ke  did  not  mention  this  objection,  but  only  the  sup- 
posed defect  in  the  title.     The  ansrver  does  not  put  the 
question  of  disease  of  the  slaves  in  issue  ;  for  the  law  does 
not  authorise  the  plaintiff  to  prove  any  ground  of  equity 
aot  stated  in  his**//. 

'  CaO,  in  reply.  If  the  answer  states  a  thing  trhich  is  re* 
P^Bd  to,  it  is  then  a  fact  in  issue  ;  and  the  plaintiff  may 
tike  depositions  upon  that  point. 

As  the  executor  relies  that  there  were  debts  which  ren- 
dered die  sale  necessary,  he  ought  to  shew  it.  The  pre* 
ramptlon  is  against  him,  as  the  will  was  proved  in  the  year 
ftftl,  and  the  sale  did  not  take  place  until  December,  1795k 

•.  Saturday,  March  12th,  1 80S,  the  Judges  delivered  their 
^jbiotts. 

.i  \ 
Jtfdge  Tucker.    James  Micou  by  his  will,  which  waa 

glOtodon  the  9th  of  August,  1781,  bequeathed  certain 
ifres  to  the  children  of  Mxmgo  Roy,  whom  he  constituted 
k»  eiecutor,  In  December ,  1795,  Mimgo  Roy  advertised 
ale  of  between  twenty  and  thirty  negroes  at  his  planta- 
tion b  Carotin?  county  ;  om>half  of  the  purchase  money 
be  paid  down,  and  a  credit  for  the  balance  till  the 
■ttt  Kovember,  the  purchaser  giving  bond,  &c.     No  no* 
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warch,1808.  dec  of  the  title  was  taken  in  the  advertisement.    WiUkm 
^^M^  Sdltj  the  plaintiff,  became  the  purchaser  of  the  slaves  b*» 
t.         queathed  by  James  Micou,  without  notice  (as  he  alleges  in 
Roy*    -  his  b'dl)  that  the  tide  was  as  aboyementkmed*    After  the 
purchase,  being  informed  of  this  circumstance*  a*  a  dis» 
tance  of  about  eight  months,  he  applied  to  Roy  to  deliver 
.up  his  bond  for  half  the  purchase  money,  (having  paid  qb«* 
half  down*)  and  proposed  to  him  to  take  back,  the  negroes 
which  Roy,  on  his  part,  refused  \  Sale  then  brought  n  bill 
in  the  County  Court  to  have  back  the  n&oney  he  had  paid* 
and  the  bond  which  he  had  given,  upon  delivering  to  Hay 
the  negroes  purchased,  or  such  of  them  as  wece  ^Hve. 
Roy  in  his  answer  insisted  he  had  a  right  to  sell,  and  did 
sell  the  negroes  to  assist  in  the  payment  of  his  testator^ 
debts  •,  but  does  not  allege  any  deficiency  of  other  personal 
assets.     The  Chancellor  pronounced  an  opinion  (the  cause 
being  brought  before  him  by  appeal)  "that  an  executor's 
44  legal  power  to  dispose  of  his  testator's  goods,  chattels, 
;  '*  and  credits  is  absolute.    That  the  statute  enacting  that 

44  executors  shall  not  sell  the  slaves  of  their  testators,  un» 
li  less  their  other  personal  estate  be  not  sufficient  for  pay- 
**  raent  of  debts,  did  not  abridge  the  power  of  an  execu- 
_.  ,  "  tor  ;  did  only  prohibit  hhn  to  exercise  it,  if  the  slaves 
H*  were  not  requisite  to  supply  deficiencies  in  other  sptecie* 
*  of  property,  fir&t  subject  to  such  demands  ;H  and  dis- 
missed the  bllfc 

'  "  I  pass  over  the  other  circumstances  of  the  case  as  per- 
fectly immaterial  to  the  question  upon  which  I  doubts  For 
I  am  by  no  means  prepared  to  yield  my  assent  to  the  broad  • 
-terms  in  which  the  Chancellor's  opinion  is  conceived.  I 
tan  find  no  lawwhatsoever  in  our  cocteatttecedent  tothe  aot 
of  1709,  which  pronounces  die  nature  of  Ac  *0%*te  »whi<th 
a  man  might  have  in  slaves*  Being  utterly  unknown  to  the 
common  law.,  we  can  derive  no  information  upon  the  sub- 
ject from  that  source.  The  act  above  referred  to,  ded»~ 
ed  them  in  categorical  terms  to  be  real  eatafr,  and  not 
chattels*  The  exceptions  which  followed  in  the  act,<traatctf 
.doubts  respecting  its  true  construction. .  It  was  jrtrWPf* 
by  the  act  of  1T27,  the  seventh  section  of  which  declares. 
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*4hat  no  executor  hath,  or  shall  have,  any  power -to  sell  ma*cb,1808. 
u  tor  dispose  of  any  slave  or  slaves  of  his  testator  or  in-  ^^^^^ 

*  testate,  except  for  the  payment  of  his  just  debts ;  and        ▼• 
V  f£*no*fy,  where  there  is  no*  sufficient  of  the  personal  e$-  ^ 
u  tate  to  satisfy  mid  pay  such  debts  ;  and,  in  that  case,  it 

"  shall  ahd  may  be  lawful  for  the  executor  or  administrator 

*  to  aeB  and  dispose  of  such  slave  or  slaves>  as  shall  be 
"sufficient  to  raise  so  much  money  as  the  personal  estate 

*  falls  short  of  the  payment  of  the  debts.'^  This  is  a  der 
daratory  law,  as  is  shewn  as  well  by  the  preamble,  as  by 
the  word  hath,  in  this  clause,  and  being  on  a  subject 
where  we  have  no  guide  but  the  will  of  the  legislature, 
must  be  taken  as  they  have  thought  proper  to  express  it. 
It  made  slaves  not  general  assets,  but  special  assets  only, 
to  supply  any  deficiency  in  the  personal  estate,  and  so  jeal- 
ous was  the  legislature  of  the  abuse  of  the  authority  vest- 
ed in  an  executor  or  administrator  by  this-  act,  that  in  the 

year  1T48,  they  passed  another  act,(a)  the  29th  section  of  (a)    Md. 

which  is,  word  for  word,  as  that  before  cited,  except  that        *  °* 

jtexgressly  requires  the  sale  to  be  made  at  public  auction. 

It  is  further  to  be  observed,  that  the  legislature  at  the 

taa^  ses^ioo,  passed  an  act,(6)  declaring,  slaves  to  bec/*a£-  (6)  1748.  c. 

fd*  persGjkal  in  all  cases*    This  act  was  refused  the  roy^l  * 

.fsseijt^aftd  consequently  never  became,  a  law;   but  it 

shews  the  intention  of  the  legislature  to  have  been  to  re- 

jftaixtfthe  po^er  of  ai}  .executor  as  to  selling  slaves*  al- 

#*ufift;tbsy  were  willing  that  they  should  no  longer  be  real 

fttrte*  .  Wo^ld  the  Chancellor  have  pronounced  the  ppwqr 

pi  $te*a?pft>r  oy£r  the  slaves  of  his  testator  ao  absolute 

.-^Pi^ehifi^wn^nrns)  tathat  a  private  sale  of  aslant,  in 

*  ffiropnnril  ntrtt  in  contumacious  disobedience  to  the  pro* 

*iibkioa>"  not  to  sell  except  at  public  auction^  would 

hare  beet*  vplid  I    Hie  doctrine  contained  in  his  decree 

tome  to,  assert  as  much.     Bat  such  a  doctrine,  I 

ot  ill  never  receive  the  sanction  of  this  Court  in  the 

Jatkode  n  which  it  is  expressed.    In  the  present  case,  the 

«tf*  fr%  mad*  at  public  auction  ;  there  is  therefore  n* 
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kARCTt,lBW.  ground  to  impeach  it,  as  contrary  to  the  pftAibftiotobf 

Va^C*t'  *e  *ct     And  ev«n  if  it  had  been  made  m  private,  *h* 
v.        purchaser  could  not  rescind  it,  though  die  legatee  weald 

— —  -'  •■  not,  I  conceive,  be  bound  by  it :  nor  would  ta^  perhapg^ 
be  bound  by  a  petblk  saley  rf  the  purchaser  had  notice  ihat 
.there  were  either  no  debts,  or  that  there  was  other  wdAK* 
dent  personal  estate  to  discharge  them  :  and  this  I  find  to 
6e  the  doctrine  of  the  Master  of  the  Rolls,  with  respect  to 
terms  for  years,  in  the  case  of  Ewer  v.  Corbet%  &  P.  Wins* 
148.  and  which  I  think  equally  applicable  to  slaves  in  thli 
country,  under  the  general  provisions  of  our  law,  whether 
specifically  bequeathed,  or  not.  I  am  well  aware  that 
there  are  some  general  expressions  in  the  opinions  of  ^th* 
Court  as  delivered  by  the  presiding  Judge  in  the  cases   of 

(a>  2  Watl.  Walden  v.  Payney  and  Brock  v.  PhiRps^a)  which-  may 
™  seem  contrary  to  the  principles  I  contend  for*  Bttt  the 
point  nowtmdeir  consideration,  was  not  before  the  Cotfrt  m 
either  of  those  cases  ;  tod  I  hope  it  cannot  be  oo&etroeA 
as  a  disrespect  to  the  Court,  to  dissent  from  suchgfencral 
expressions,  where  they  may  be  applied  to  cases  not  txulac* 
their  consideration  at  the  tinte.  •  r 

In  the  present  case,  the  purchaser  bought  the  dove* 
upon  the  plantation  6f  the  defendant,  where  a  nurtdber  of 
6thers  were  exposed  to  sale,  at  public  attddon,  without 
any  notice  of  the  nature  of  the  sellerV  right  thereto*  -He 
might  very  naturally  suppose  they  were  aB  (as  a  part 
said  to  have  been)  his  own  property-  The  legatees) i 
all  prtbabk/  present.  One  of  them  is  proved  to  buvtx  been 
so.  The  sale  was  not  forbidden.  The  purchaser  then  f**Wfa 
updft  the  ground  of  a  fair  purchaser  without  notice  y  *jy 
more,  of  a  purchaser  buying  with  the  knowledge  of  Aoec  nrbo 
might  claim  tide,  yet  standing  by,  and  not  <EsclosiBg*Uch 
claim*  Under  such  circumstances,  die  safe  cite  never  fee 
impeached  by  them,  whether  justified  'by  a  deti&eacjr  Mrf 
the  personal  estate,  or  not.  The  purchaser,  then,**  at-  mo 
danger  from  that  quarter.  That  being*  the  cfcse,  ther^fe 
no  ground  upon  which  to  set  aside  die  sale,  for  any  thing 
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Mkgtd  ia  4h*4tft    And  it  certainly  appears  ta  rae,. that  ***e*4aOftf 
tbttr»  no  equity,  arising  out  of  j  the  natter  contained ,  in   V^£j^^ 
fte«*9ner,  whidi  I  think  it  would  be  suspending  >time  t©;        «•  . 

jMit£*nUU10L4 :  L 

.r  Qad**e\grot»wlm  and  opt  Jfor  those  .mentioned  b%  tfcf- 
Chw^glor  at  Jw-ppkuan*  I  thifljc  th«  j}®***?  should  be  afe 

.  Jttdge  £04**.-.  .It  i*  neither  put  in  issue,  nor  proved* 
thflft  tfc  sl«i$ea  jn  question  were  diseased  at  the  time.of ,  &t% 
fde.  The  case,  therefore,  stands,  merely  upon  the  g^ner 
wi:  question  whether  the  sale  of  a  siaoe  specifically  be* 
queathedy  and  add  by  an  executor,  at  pubtic,  $akr  for  tb* 
payment  of  debts  doe  from  the  testator*  can  be  annulled 
tpithepwachnser* 

Tbtfcase  of  Juwr  v. .  &?«***,  2  P.  Wnu.  148.  (followed 

npfcy  the.iother  case*)  is  decisive  to  shew  that  the. doc* 

Iriae  jaotherwase  in  relation  to  personal  estate  in  general  j 

J^  that  »  objection  to  the  sale,  does  net  lie-in  theonoutb 

*£*  purchaser,  however  it  may  be  as  to  the  legatee*    1$ 

that  case    it  was  said  with  great  force,  th*t  it  is  nqt 

reasanatte  tfrpaterciy-fmrchastfr  of  a  lease  (the  case  wafc 

thatof  \4oast)  from  an  executory  to  take  an  account  of  t)*e 

testator's  debts:    and  that,  if  equity  were  otherwise,  it 

would  by  An  embargo  on  all  personal  estate-  in  the  bands 

nf  executors,  which  would  be  attended  with  great  incoa- 

**enicnces-r  the  *bill  of  the  speci6c  legatee  to  recover  the 

torn  sold  by  the  executor  was  dismissed  ;  and,  it  was  de* 

tided  that  the  legatee  had  no  retoedy  but  against  die  ex*> 

tetter  to>  recover  the  value  of  the  legacy,  in  case  therr 

#«re  sufficient'  other  assets  for  the  payment  of  debts.    Th6 

^riacipie  of  thia  decision  has  been  expressly  extended  ttv 

&a*c*  by  thfc  decisions  of  this  Court.    In  the  case  of  Wal- 

tol  *.  Payne,  2  Ktoh^  7*  it  was  declared  (which,  indeed, 

*W»  before  aufficiemly  evident)  that  slaves  were  clearly  oz- 

*tt*  in  the  hand*  of  an  exetutor,  and  liable  to  the  payment 
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tfAmcMta*  at  debts,  fee,  md,  in  the  case  of  jBnei  v»   Philips  * 
JftsrA.  6g»  the  above  doctrine  was  expressly  recognised  a* 


JV  applicable  to  *&»**.  ft  was  there  said  that,  although  the 
-  principle  caveat  rnnptor  applied  to  lands  devised  to  be  eoM 
for  the  payment  of  debts,  it  was  otherwise  as  to  dove* 
and  personal  estate  ;  and  that  *  purchaser  of  slaves  sold  a* 
public  auction  by  an  executor,  for  the  payment  of  debts, 
could  not  be  disturbed*  If  this  doctrine  be  correct,  which  I 
hold  it  undoubtedly  to  be,  it  follows,  as  a  necessary  conse- 
quence, that  there  is  no  pretence  that  the  purchaser,  on  his 
part,  can  annul  the  sale. 

If  it  be  said  that  slaves  are  a  kind  of  special  assets,  and 
only  liable  in  the  event  of  the  deficiency  of  the  other  per^ 
sonal  estate  to  pay  the  debts,  the  same  may  be  sauld  of 
other  chattels  specifically  bequeathed  ;  but,  as  to  them,  the 
objection  does  not  prevail*  Goods  specifically  bequeathed 
are  liable  to  a  similar  exemption,  not  only  by  the  general 
principles  of  law,  but  by  the  particular  provision  of  our 
act.  I  cannot,  therefore,  discriminate  between  slaves7  and 
other  goodsy  when  specifically  bequeathed. 

On  the  ground,  therefore,  that  the  law  on  this  point 
ought  to  be  considered  as  settled,  and  settled  on  right  prin- 
ciples, I  am  of  opinion  that  the  decree  of  the  Chancellor 
is  correct,  and  ought  to  be  affirmed.  « 

Judge  Fleming.  It  is  admitted  that  an  executor,  has 
po  right  to  sell  a  specific  legacy  for  the  payment  of  his 
testator's  debts,  so  long  as  he  has  in  his  hands  other  asj 
sets  sufficient  to  discharge  them  :  but  whom  does  die  law 
presume^ to  be  th$  proper  judge  of  the  circumstance  I  The- 
executor  himself:  and,  therefore,  if  he  sells  a  specific  leT 
gacy,  when  there  are  other  assets  sufficient  to  pay  all  the 
debts  of  his  testator,  I  conceive  it  to  be  sound  law  that  he 
and  his  securities  are  alone  responsible  to  the  legatee  ;  and 
the  fair  purchaser,  for  a  valuable  consideration,  at  a  pub- 
lic sale,  without  notice,  shall  be  quieted  in  his  purchase. 
And,  supposing  the  act  of  1748,  declaring  that  slaves  shall 
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be  sold  for  the  payment  of  a  testator's  or  intestate's  dtbfs,  *a*ch>i*» 
flriy  where  there  is  not  sufficient  *f  for  personal  estate  tap^y   y^t^J 
apd  satisfy  die  tame,  to  have  been  m  force  when  the  safe         * 
tow  uader  consideration  was  made,  (wiych,  however,  is       ^' 
pot  admitted,)  yet  the  sale,  being  a  public  one,  W014I5I 
Wtke^gpod,  as  to  the  fair  purchaser  without  notice  £ 
for  the  reason  above  stated. 

I  Tle,purchase  of  the  negroes  by  the  appellant  was  made 
at  a  public  sale>  on  the  31st  of  December^  1795,  part  of 
the  purchase  money  paid  to  Roy  the  executor,  and  a  bond 
gven  for  the  balance,  payable  the  November  following, 
The  appellant,  finding  he  had  made  an  improvident  pur- 
chase, about  seven  or  eight  months  after,  offered  to  give 
up  the  negjpes  to  Roy  the  executor,  whom  he  required  tp 
retain  the  money  paid  in  part  of  the  purchase,  and  to  can- 
cel the  bond  given  for  the  balance  j  under  pretence  of  a 
defective  title  in  the  negroes:  but  there  was  not  even  a 
suggestion  that  they  were  unhealthy/  and  it  is  remarkable, 
that  in  his  bill  of  injunction,  filed  fourteen  months  aftet 
the  purchase,  in  which  he  prays  relief  against  the  judg- 
jaent  obtained  on  his  bond,  there  is  no  complaint  of  the 
rosamdness  of  the  negroes,  or  either  of  them  :  anil  it 
appears  to  have  been  an  after-thought%  and  a  feeble  attempt 
to  bolster  up  an  unsustainable  equity  :  and  there  is  no  evi- 
dence that  either  of  the  negroes  had  been  unhealthy,  or 
were  so  at  the  time  of  the  sale. 

Had  the  appellant  conceived  his  purchase  an  advanta- 
geous pne,  we  should,  probably,  have  heard  no  complaint 
from  him  ;  but  he  would  have  defended  his  tide,  if  called 
m  question,  by  the  laws  of  the  land. 

It  appears  to  me  a  very  plain  case,  and  I  am  for  affirm- 
ing the  decreeT  .> 


8fr*  .    '    &ipremerVaurt  afJppbdH 

MAftCB,l*d* 

V^^    Woodson  and  Roy after  against  Bdrrett  and  Company j 

March  JO. 

•        .  THIS  was  a  joint  bill  of  injunction  presented  by  Joseph 

won  money  Woodson  and  William  Royster  to  the  late  Judge  of  the  High 
card*  and!  ^ourt  °f  Chancery;  the  case  stated  in  which  Was,  in  sub-' 
haying    won  stance,  the  following: 

tum  of  M.  Sometime  in  the  year  1783,  Woodson  gamed  at  cards 
the  bond  of  ^^  Thomas  Mller,  and  lost  to  him  the  sum  of  14001  in 

jnf .  spy {*b    ait 

the  request  officers9  certificates ;  and  Miller,  having  about  the  same  time 
for  thatwm  *ost  &  gaming  to  a  certain  John  Jouitt,  junior,  nearly  the 
is  void  by  the  same  sum,  requested  Woodson  to  pay  the  aforesaid  pum  in 
vent  unlaw-  certificates  to  Jouitt.  Some  short  time  afterwards,  they  were 
ftil  gaming.  aH  three  together,  andy^i/f  was  expressly  told,  thatthedefct 
The  auignee  ^tlln  Woodson  to  Miller  was  for  certificate*  test  vX  gaming. 
of  a  bond  for  It  was  then  proposed  by  Miller,  that  Woodson  tfhould,  oat 
at  gaming  of  that  debt,  pay  the  gaming  debt  which  Miller  owed  to 
C*nDOthreCh  J011****  thereupon  Woodson  agreed  to  become  the  payma** 
the  assign-  ter  to  Jouitt  in  gaming  bonds.  He  gave  his  owa  bond  fo* 
a  valuable  1400/.  officers'  certificates,  payable  the  1st  of  May,  1784- 1 
consider*-  but  Jouitt  agreed  to  deliver  it  up  to  him  in  exchange  for 
though  he  other  gaming  bonds;  and  a  day  was  appointed  for  a  meet** 
tfce  of  the  *n8  ^)et^v!ccn  them  *°  e^tct  *c  exchange*  Prtvioualyi 
cHfi*  of  the  however,  to  that  day,  Jouitt  received  from  bipk  an  orddr  , 
the  obligor,  on  General  Charles  Scott  for  &X)L  (being  also  a  gaming 

before  the  as-  ^^  known  by  Jouitt  to  be  such,)  for  the  amount  of  which 
signment,  in-  .  * 

duce  him  to  a  credit  was  indorsed  on  the  bond.    At  the  day  appointed* 

bypromising  V°^n  Barrett  (instead  of  Jouitt)  met  Woodson,  and  pre* 
to  pay  him  rented  the  bond,  which  Jouitt  had  assigned  to  Jchn  Bar- 
rett and  Company,  Woodson  immediately*  offered  him 
In  such  case,  gaming  bonds  in  exchange;  alleging  it  was  a  part  tof  his 
haitogbeen  bargain  with  Jouitt  that  such  an  exchange  should  be  made* 
obtained  a-   b,^  £^rrett  refused  to  take  them,  and  brought  suit  against 

obligor,  a  him  in  Ecnrico  County  Court.  "  Prom  the  embarrassed 
writ  of  elegit 

issued  against  It  is  lands,  a  suit  brought  by  the  assignee  against  the  sheriff  for  an  er^  ^ 
ror  committed  in  executing  such  writ,  and  a  judgment  obtained;  a  court  of  equity 
will  still  relieve  the  obligor  and  the  sheriff  also,  on  the  ground  sf  the  turpitude  oC 
the  original  transaction. 
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"situation  of  his  affair*,  he  was  unable  to  give  such  in*  maech,1808. 
*  fctruction*  to  his  attorney,  m  defending  the  said  suit,  as    Woodson 
a  would  have   defeated  the  plaintiffs,"    who  obtained  a  ***&  Boyrter 
jodgmeat,  and  issued  a  writ  of  elegit  against  his  lands,  di-  Barrett  and 
tected  to  the  sheriff  of  Goochland,  which  writ  came  to  the    CQmpany- 
hands  of  William  Reysten,  (who  was  then  sheriff,)  but  was 
defectively  executed  by  William  Roy ster,jun.  one  of  his  de- 
puties; in  consequence  whereof  a  suit  was  brought  against 
Urn  by  John  Barrett  and  Company  in  the  Richmond  Dis- 
trict Court.  "  His  witnesses  were  absent  on  the  trial,"  and 
damages  were  recovered  against  him  to  the  amount  of 
4467. 10*.  XOd.    He  alleged  that  the  whole  of  Wood* oris 
fand  not  exceeding  360  acres,  and  there  being  no  personal 
estate  taken  under  die  elegit,  no  greater  quantity  of  the 
said  land  could  be  assigned  to  Barrett  and  Company  than 
about  180  acres,  the  value  of  which  did  not  exceed  four 
dollars  per  acre,  that  is  to  say,  216/.  for  the  said  moiety* 
The  bill  prayed  an  injunction  to  die  last-mentioned  judg- 
jnent,  for  (he  amount  ef  which,  or  for  a  part  whereof,     , 
Woodson  was  advised  that  his  own  person  and  personal 
ertate  might  ultimately  become  liable  to  Royster. 

The  answer  of  John  Barrett,  (who  alone  appeared  oA 
behalf  of  Jo  An  Barrett  and  Company,)  denisd  that  he  had 
pfy  information  at  the  time  of  the  assignment,  that  the 
bond  Was  given  for  gaming;  alleging  that  JotAtt  informed 
Jafi  that  he  had  sold  horses  to  some  person,  and  had  agreed 
la  receive  payment  in  the  hands  of  Woodson,  and  that  the 
bofid  was  given  on  that  account.  He  also  stated,  that, 
Aordy  after  the  assignment,  Woodson  was  informed  of  it, 
W  several  applications  were  made  to  him  for  payment, 
u  at  none  of  which  did  he  mention  that  the  bond  was 
*  founded  cm  a  gaming  consideration,  but  said  he  was  en* 
"tided  to  some  credits  for  payments  made  hi  part,  but  did 
H)idt shew  that  he  had  paid  a  single  shilling,  or  any  other 
"sum,  except  what  was  entered  on  the  back  of  the  bond;" 
fat/«eme  time  in  1786,  (ae  well  a*  the  respondent  recol*- 
kcUtQ  he,  for  tlje  first  time,  pretended  that  he  had  a  light 

Vol.  II.  h 
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»A*cvyiaK.4o  discharge  itby  •signing  other  tends,  and  saH  It  *»M 

^J^j^   gaming  debt;  but  no  bond  was  ever  tendered  bjr;  hlm^ rp* 

Md  Royrtetseea  in  hid  possession  by  the  respondent* 

Barrett  *id  The  affidavit  of  Thomas  MiUer,  which  was  read  in  (fee 
Coi^a^r-  cause,  fully  proved  the  truth  of  the  statement  in  the  hid 
concerning  the  origin  of  the  bond;  bat  no  evidence  mppeeuwd 
that  Barren  had  any  notice  of  it  previous  to  the  dsrig&ient. 
Several  affidavits  of  jurors  hnpannriledoa  their/eg^  shewbd 
thatthejury  valued  the  land  at  too  high  a  rate^  tbnttgk.* 
mistake.  It  was  also  proved  by  William  JZoystrr,  that  *t 
the  trial  of  the  suit  against  WiUktm  Royster^  semsrt/m  tke 
Richmond  District  Cotlrt,  his  counsel  was  out  of  Court 
when  the  cause  came  on,  and  did  not  come  in  tiH  pott  of 
the  jury  was  sworn ;  that  the  counsel  then  endeavoured' to 
pttA  continuance^  on  the  ground  of  the  absence  of  so»e 
material  witnesses,  but  was  refused  it  by  the  Courft  <m  ac- 
count of  port  of  the  jurors'  being  sworn. 

Oh  the  4th  of  October^  1802,  the  cause  was  heard*  *y 
<tffi*efl*o£  parties,  on  the  bill,  answer,  exhibit^  and  ^Wr- 
vitoi  and  the  Court  (u  being  of  opinion  Aatnn oUigftttea 
"of  Woodson^  acknowledging  himself  a  debtor  to  jfatUt, 
44  of  money,  or  other  thing,  won  at  gaming,  which  Mifcr 
44  owed,  and  requested  Woodson  to  pay  to  jfovitty  akho^jh 
44  this  obligee  knew  Miller  to  have  been  a  losing  ga^es^fr> 
4?  and  thereby  to  have  become  indebted  t&youitt,  is  »ot 
44  void  by  the  statute  to  prevent  unlawful  gaming,  not  jpc^rc 
4Stbanit  would  have  been  void  if  Miller  had  j^aidth^.lfcp.  " 

,:  :  44  ^ey  to  jfouitt^  and  he  had  immediately  lejat  it  tq  Wpf<l- 

44  sony  taking  his  obligation  for  repayment  thereof^)  syl- 
judged  and  decreed  that  the  bill  be  dismissed  at  the  cost* 
of  the  plaintiffs ;  who  thereupon  appealed.  * 

Wioiham^  for  the  appellant.   .This  was  dearly  a  gamiyig 
debf.  and,  although  the  money  was  won  by  a  Mjv  Mitjcr\ 
yet  the  bond  was  given  to  Jouitt,  who  knew  of  the  consi- 
deration.   If  the  doctrine  laid  dowij  by  die  Chancellor.  Ivfe 
^O^gg  correct,  the  gaming  law  is  adead  letter.  The  act  of  l?^*) 
17d9.p.2i3.  4 
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*4ttbr«ceglkedbe;  and  that  of  Oat .  %&%  eh.  ^tuMm 
*«t*$d^i^^  former*  but  fortifies  it*  By  those  ^^^ 

acts,  all  contracts  **tewer^,  where  aiif  part  of  the  dd^twt*  wdi  Rosier 
'ttot^w&^tpfey,  are  absokUety  void  Sappose  this  were  Barmtatod 
!**dMtf~ataafcKlofcttrt^  stating  the  same  case,    Company. 

iMria^MtliepUtttUF&ii?  Certainly.  (a)  cw- 

'^^aiytttoewUdihas^  P* 

Mwttkat^ina  JtiuL  £T9.  and  that  is  against  the  prind- 
'pfewhkfche  has  bid  down*  Lowe  and  other*  v,  Watterfy)  (&)  BouS. 
'tftdiU  tfrwerrak  even  that  case ;  for,  there,  itwaade-735' 
IWtt^  that  a  biil  of  exchange,  given  upott  an  xaurma  coa- 
*lfck*aik)%wa*  void,  even  in  the  hands  of  an  indorsee  for 
v*itt#k  eonsMfctaftm  without  notice  of  the  usury.    In 
dtetase  in  3faL  Rep.  the  bond  was  payable,  for  <x  h>na 
fdt  Jhfc,  to  an  fanocen*  man,  who  did  not  know  of  the 
-  tpfagt'tat,  here,  y<writt  <firf  *n*w,  and  it  was  give*  to 
nam  to  pay  a  gaming  debt.    In  Bowyer  v*  Bampton^c)  it  (c)  Jtow^ 
'tardftferttined  that  a  promissory  note  given  for  money  * 
4iM^^4ei^to>'£«i*if  with,  is  void  in  the.  hands  of  an 
'ttflOluiic/iNhMgh  for  valuable  consideration  an4  without 
'4ftfe.    In  .ft^n^  v.  ^miM^m^o^r^^  the  docrfee  is(^  1  jr<u& 
'ngiBwnj  that  the  assignee  of  a  gaming  bond'  stands*  in  no 
M^'haUiJrficm  that*  the  obligee  would  have  stood,  unless 
'  Hi  fttfiuatveeA  to  'purchase  it  by  assurances  from  the  obli* 
frrflrii&elf  that  he  would  pay  the  money.    Of  tourse  the 
"W&Ffe  ikfatiXfy  vfeld,  whether  the  assignee  knew  of  the 
(fMHg;,eV  itefc.  The  case  of  Hoome^  executor  o/EUhtt,  v. 
ttSkSX^)  **&**>  prdves  the  same  principle ;  for  there  the  (#)IU4.3W[. 
ild&tdecitle&  ta  ftvbur  of  EMotfs  executor,  upon  the 
fbtti&~ih*t%!t}ott  wis  induced  to  take  the  bond  by  the 
Uflor^  who  renewed  it  without  disclosing  his  objection. 
fa  Norton  v.  £ose£f)  and  Pickett  v.  Morris^g)  it  is  set-  (/)  3  WaiK 
"l^lit  the  tesj^hee  of  a  bond,  though  for  valuahle  consi-  (^)  ibid.  25$, 
'Wfetfttnf  atod'whhfcift  notice,  takes  the  same  subject  to  aU 
iW^[fe^Pbf  ihfe  dbHgOf.    The  case  of  Rawden  v.  SKhd- 
~yfy\$rf  i&kiiy,  that  If  ab&hd  b£  given  for  gaming,  andm  dmbi, 
f&i  W°thiS;  ihohey  tfc'  pild,  the  'obligor  may  recover  in3** 
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*ARCff,l8a*  equity  the  money  sopsM,  aadhatfe  his  boad 
^S^^f  And,  as  to  dus,  seconding  to  the  cmm  already  fitedf  the 

and  Rty*er<^j*ie6israth&samesitvfltf^ 

A*rrett  m&      **  mA7  ^e  objected,  that  Barrett  sad  Compaay  (th*dcn 

Oorapctif :   fendanu  in  equity)  had  obtained  tht  advantage  «t  kvwv  aasi 

'     that  it  does  not  appear  that  the  gaming  act  was  ptcadcA 

(d)  2  JPiwA.  The  cooes  of  Ambkr  v«  WyUt^a)  and  of  Fkkeit  v-  dfef* 

(£)  Ibid.  255.  ***♦(*>  ***  fotys  *»  principle*  an  answer  to  that  otgoctm* 
Again,  MiHtry  unless  he  would  voluntarily  giv*  evidanc^ 
could  not  be  compelled,  being  not  bound  to.csi«iiaato  hip* 
self;  and  that  may  have  been  the  reason  for  WoodjwC*  xk$ 
defending'  himself  at  law. 

But  the  act  of  assembly  states,  that  judgment*  obttit}&d 

for  gaming  debts  shall  be  void;  and  this  rule  must  be  esta^ 

•     blished,  or  parties,  by  having  a  judgment  entered*  migh$ 

defeat  the  statute*   In  the  case  oiBuckner  v.  Smithy  before 

(c)  l  Wath.  cited,(c)  there  was  ,a  judgment,  but  no  objection  to  relief 

2994  was  made  upon  that  ground*    So,  in  Elliott's  executor  v. 

(<0  Ibid.  389.  Smocked)  there  was  no  objection  on  the  ground  of  the 
judgment;  hut  the  Court  refused  relief,  on  another  ground 
altogether. 

But  Royeter  is  certainly  entitled  to  relief.  The  verdict 
against. him  was  by  surprise,  and  a  new  trial  should  have 
been  granted*  The  damages  too  were  excessive,  amounting 
to  more  than  the  value  of  the  land;  and  if  the  land  had 
been  worth  more,  they  were  still  excessive;  for  all  that 
Barrett  and  company  had  lost  by  the  error  committed'bjr 
the  sheriff  was  one  year's  profits;  since  they  might  haVte 
had  a  new  writ  of  elegit,  the  first  being  quashed ;  and  that 
only  should  have  been  the  measure  of  the  damages. 

Copeland,  for  the  appellees.  Two  grounds  are  relied  oa 
by  the  appellant.  1.  That  this  is  a  gaming  debt.  2.  Thrift 
the  damages  are  excessive  as  to  RoyMer. 

On  the  1st  poiiit,  he  relies  op  the  case  of  Bucktter  ;v» 

(«)  1  W<xh.  Smith  and  others, ie)  but  the  principle  of  that  case  is  in  owp 

favours  for  the  answer  of  Barrett  states  that,  after  the  bond 


^■ttrtgmd,  appHcaboos  far  payment  wwe  frequently  >u*tH,iaQe, 
Indian*  no  pmteaoe,  tbst  itwasa  gmnng  Aebt,  was  set  ^yf^on 
q>byJTo*Am,  during  rtw)  y*0r*«    This  was  a  conceal- »*  Roysi* 
*ent  of  troth,  and  should  bind  hhri;.  for  by  that  conduct,  ferrett  tnd 
fcinfttedthe  appellees;  and  it  ought  to  he  considered  as   Conp— r- 
tqwl  to  a  promise  previous  to  the  assignment.     I  admit 
Aatthe  assignee  stands  in  the  same  situation  as  die  obli- 
gee, unless  some  conduct  of  the  obligor   changes    the 
gwandt  and,  hers,  there  was  such  conduct ;  for  payment 
dtamedtmd  indorsed  on  the  bond  was  calculated  to  indue* 
the  appellees  to  suppose  it  a  bona  fide  bond* 

Hie  case  in  Amhkria)  is  not  Kite  this.    WouW  the  (a)  P.  369.  j 
Judge,  in  that  casef  have  decreed  the  money  to  be  refund- 
ed, if  paid  to  an  assignee  who  kiiewnothing  of  the  gaming? 
CetttfuAy  not. 

'  In  this  case  fTfliraSwn  had  a  complete  remedy  at  law,  of 
which  he  <fid  not  avail  himself;  and  therefore  ought  not  to 
be  aided  m  equity.  And,  let  me  ask  too,  why,  so  km£ 
after %e  judgment,  was  the  application  for  an  injunction 
delayed?  #ven  now,  the  injunction  is  only  to  the  judgment 
against  JR ouster  for  his  misfeasance  in  office.  The  blu 
does  not  pretend  xkiixWoodson  attempted 'to  defend  himself; 
and  it  appears,  noxv,  that  he  came  here  only  at  the  instance 
tfjRoysier. 

As  to  Royster's  equity:  The  affidavits  of  jurors  were 
Jjpt  proper  to  be  received  to  impeach  their  own  verdict; 
9pd  such  evidence,  if  legal,  might  have  been  used  in  the 
Cwrt  of*  law.  If  the  verdict  was  by  surprise,  a  motion  for 
a  new  trial  could  and  ought  to  have  been  made  to  the 
Court  of  )atVy  and  not  here*  But  the  affidavit  of  Wilfiam 
Ro$st4TyjnwQr4  the  deputy-sheriff  for  whose  improper  con- 
4$f  tj*  hjgbj&beriff  was  charged^  ought  notrto  be  received 
to  prove  this  point;  since  fce  j$  apinjterested  party,  being 
i^tm^dy,  responsible  to  the  appellant  Roystcr. 
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***<*r>?9Ql  SantMphi  in  reply,  took  two  ground* :  1.  Thaf  fffHKbarf- 
^J5££^  *«*  alone  had  applied  for  die  inpmctkm,  he  ought  to  fa** 
mA  Roy**  Wen  relieved.  2.  That  Roystcr .  was  entitled  to  all  die 
1»mu  i«i  t*^  ^^^  *~*  •^  **  *,fttHhM'  A^rtW^ 

A*  to  the  first  point:  JFfoAon  was  still  bound  for  tfcfc 
balance  of  the  debt  os  the  original  judgment,1  and  therefor* 
hoi  *n  interest  in  tha  subject  of  (Controversy  sufficient  tb 
warrant  his  obtaining  the  injunction. 

It  is  said,  that  the  case  of  Buckner  v.  &*&A  shews  Uttfe 
the  conduct  of  the  obligor  in  a  gaming  bond  may  WfcAHHb 
to  pay  the  money  to  the  assignee.  But  that  is  oitfy  whefifo 
( there  b  a  new  contract,  (previous  to  the  assignment,)  -ctin- 
sitting  in  his  promising  to  pay  the  money,  and  thereby  itf- 
duting  the  assignee  to  take  the  bond* 

Aa  to  die  argument  of  concealment  by  Woodson^  die  fact 
is  not  prowed,  except  by  die  allegation  in  die  an*ivery 
Which,  not  being  responsive  to  the  bin,  is  not  evidence; 
and*  besides^  is  not  positive  as  to  this  point. 

Woodson  was  not  fotm*/  to  apply  for  his  Injunction  sooner 
t(haa  he  did,  and  ought  not,  for  his  delay,  to  be  refiised  re- 
lief; especially  as  all  the  witnesses  are  still  living.  If  tie 
cuight  to  have  defended  himself  at  law,  the  utmost  that  cafe 
be  contended  is,  diat,  for  obtaining  relief  in  sfuityj  hte 
should  pay  the  costs;  for  the  gaming  act'  is  complete- id 
entitle  him  to  relief,  even  after  judgment.    .  \-.t 

2.  Royster  has  all  the  equity  of  Woodson;  and  is,  more- 
over, .  eptided  to  relief  upon  the  ground  of  exces&W  da- 
mages. The  jurors  who  saved  on  the  inquest  were  com- 
petent to  give  evidence ;  for  they  served  out  of  Court,  anil 
erred  through  misdirection,  and  for  want  of  proper  infbV- 
matioa.  Considering  this,  the  argument  for  admitting 
(a)  1  jra#A»them  as  witnesses  was  Sponger  than  in  Cochran  v.  $treetJ(afy 
**  Mr.  fjfcktum  has  given  a  sufficient  answer  to  the  objetAkttt 

that  H*y4terys  defence  should  have  been  relied  on  attmtt; 
but  it  may  bef  added*  that,  tho  suit  fating  against  him  Sot  the 
misfeasance  of  hi*  deputy,  he  ootid  only  have  got /«^  re- 
lief in  <?uity/  for  te  could  not  have  plradmi,  thatthe- judg* 
ment  against  Woodson  was  for  ^gaming  debt. 
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+.£ntd*#,\dUrch>l*.    Tlw  Judges  ddivwedtiiW^l-MwM«0§- 

**»•••  Woodson 

spd  Itoystar 

Judge  TticKfiE.    The  bill. states,  that,  in  fr8S»  Jfiibr  $«rf*t**l 

jpm^wit^  the  appellant  ^?c^  ^<wp<ay 

^Dictn'  certificates;  that  Jotdtt  had  won  about  the  eamfe 

pmidMiHer;  that  Jfi/fcr  requested  Fa****!  to  pay  y#idtf 

the  1,400/.  and  that  Woodson  gave  his  bond  to  Jouitltor 

At&mty  Jfmkt  at  the  time  knowing  that  it  was  foe  this 

gwwerieht.  This  bondwasafterwardsasBigned  to  Airrd« 

«*L£oi  who  sqy  they  had  no  infbrniatkm  that  the  boodwws 

fcr  gaming  at  the  time  of  the  assignment,  nor  does  Barrett, 

wfeaafana  answers,  admit  that  it  was  founded  on  a  gaming 

consideration.   The  proof  that  it  was,  is  very  abuhdaot.  ^ 

•    The  question  upon  this  case  is,  whether  the  assignee  of 

abend  ghwn  ,far  money  woo  at  gaming,  for  a  valuable  toit- 

skkratkm,  without  notice  of  the  nature  of  the  ddbt,  is 

boned  from  recovering  the  money,  by  the  act  to  preVeat 

nataarfidigamfeg. 

By  the.  arts  of  1748,  c.  35.  and  Oct.  W0,  t.4%.   ft 

potriseQ*  agrenmeate,  notes,  lulls,  bonds,  o*  other  cotf- 

tVU&ty  jud^m^nts,  mortgages,  or  ocber  s&tafitiea,  & 

•aomgyancea  whatsoryriy  where  the  whole,  &t>  urn}  parPtif 

•4*  rtuderation.  shall  be  far  money,  or  other  V&ktabfc 

dring  whatsoever,- woo  at  gainiag,  or  for  die  rcpaynittft'af 

aaaaeyletofcto  gariic  with,  shall  be  utterly  *<nd,  JhtatrSMe, 

4&cfn*  eflbct,  to-all  intents  and  purposes*  rthttaoeveA 

*m it  maymot  be  amiss  So  observe,  (hat- although  our-atWttfe 

iagpaataBy  snpposed  to  be  a  transcript  from  the  statute  *€£ 

GtfJbm*  agahi8trgamhig,yiet  there  is  a  material  dftferetifcfe 

hltHuUu  them,  in  ike  insertion  of  the  wort*  csntr&efe^  fa 

V  trhkh  waa  ohritaed -in  die  statate  of  Mtie.  -iCwak. 

be-  omission  of  that  word  in  the  statute,'  that  the 

in  RottTttxmv.  Bkmdfca)  proceeded.    But,  even  (a)  2  Aw- 


is  that :o*sev  the  Conrt  held,  that  Ae  bffl  of  <<*chattge  2'  x10^ 
-tfafek S&y*fotBktnd&nm  upon  htmsetf  in  France^  pay*-  ^L/^ 
•fckuat  tmcbjrg  sight  ■**  Sngkmd^  was  a  void  security  ^  and 

*  -^     ■  *     -       . ,  -  '    *  -     .    .  ■  v  -■ 


do  recovery  could  be  had  qpon  it  against  his  admiwstKttflf ^ 
Woods  ^  ^^8  m  France  without  returning.  In  the  case  ,o{ 
tad  Roys**?  Bowyer  v.  Bamptonja)  it  was  decided,  that  the  innocent, 
^ini  Mii|  indorsee  of  a  gaming  note  cannot  recover  against  .the.' 
Conpaay.  drawer.  And  the  same  decision  was  made  as  to  the  iaaqg 
(a)2Stra*gc, ccn*  ^dcffsee  of  a  bill  of  exchange  drawn  for  money  wg^ 
J155-  at  gaming,  in  Lowe  v-  W alter. (V)    The  decisions  in  the 

(^D<*^,  ^^^  ^  jforo^  v+SkadweitAc)  and  iif«r.  v+£«*k&) 
(jc^lmkUr,  ju^q^^  ^^qq  the  same  principle,  that  the.  security  is ; 
(<f)  2  it.    safety  ,&ai4    Now  where  any  instrument  is  absolutely  1 

in  its  creation^  it  cannot,  I  conceive,  be  made  va&d  by  any 
subsequent  transaction  immediately  arising  out  of  it.    It  is 
not  Ube  a  security  given  by  an  bcfim£>  which  is  only  1 
ble;  for  that  may  be  revived  by  a  promise  after  he  i 
of  age.     In  the  cases  of  Bucintr  v.  Smithy  and  Htomes  v* 
(e)  1  Wcuh~SmQck,(c)  this  Court  relied  on  particular  circumstances,  in 
the  conduct  of  the  defendants  respectively,  which  distin- 
guished those  cases  from  the  general  principle  settled  m 
those  I  have -before  cited*    There  ik  noj-sfttcji  circum~ 
stances  in  this:  the  naked  question  is,  whether  the  mere 
.want  of  notice  that  a  bond  or  other  security  was  given  &r 
•money  won  at  gaming,  will  entitle  the  assignee  wkhoutno^ 
,tice  to  reoiver  ^  an  actkm  brought  upon  a  bond.    I  am  of' 
opinion  that  it  will  not,  and  I  conceive  that  a  contrary  dktV 
•      ciskm  would  be  tantamount  to-a declaration  that  the  sts>: 
tu&  against  gaming  was  of  no  farce  or  obligation  wfcttao**' 
ever.  -  Those  who  deal  in  bonds,  if  thus  given*  or  fefa*  - 
aBpw  a  valuable  {Consideration  for  diem  to  persons,  with" 
whom,  or  whose  circumstances,  they  are  ntnaaftHnatesi* .- 
ought  to  be  well  assured  that  they  *re  such  as  at*  not  **  - 
legal*    If  they  take  them  upon  the  credit  of  the*  swagnsiV 
they  may  have,  their  remedy  against  Asm,  if  they  have  ghfeR  . 
a  valuable  consideration,  and  the. money  is  nofcreeovcaecL, 
The  cirmlafiUn  of  gaming  bonds,  is  as  evil  no  its**o  Ab 
discountenanced  than  thtgiwng  of  •them*    Andaojim  wslij 
are  more  likely  to  prevetot  the  girirtff^E  them  than  *»  -part 
aa  effectual  step  to  their  circ&htfon.    I  am  therefore  of 
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•pinion,  that  the  decfee  of  the  Chancellor  ought  to  be  re-  mabch,180*. 
tenet,  and  a  perpetual  injunction  awarded,  as  to  both  ^^ooti^ 
judgments;  for  the  first  against  Woodson  being  void,  no  and  Royster 
dotages  tan  be  given  against  the  sheriff  for  any  errors  he  Barrett  and 
aright  have  committed  m  levying  the  execution  founded   C^P*"?- 
thereupon. 

Judge  Roahx  said  it  was  a  plain  case ;  afad  that,  in  hit 
opkkm,  there  was  less  reason  for  taking  it  out  of  the  sta* 
totes  against  gaming  than  appealed  in  the  cases  cited  frou»> 
fyshmgt&u 

Judge  Fleming  concurring,  the  decree  was  reversed* 
ted  injunction  made  perpetual. 


Price  against  Crump  and  others.  .*>*&& 

;   March  ll, 

WILLIAM  PRICE,  on  the  11th  of  September,  1802,  Money  bona 
exhibited  his  bill  in  the  Superior  Court  of  Chancery,  for  gheriff,  and 
tfe  Richmond  District,  against  Julius  Cruinp,  Benjamin  ^^  *? 
Sieffiard,  astd  Daniel  Burton;  in  which,  among  other.©  wn  use,  pri- 
things*  he  stated  that  a  judgment  obtained  in  Menrica  living  **** 
CoB*t?  -Cpnn  My  a  certain  Thomas  Cotlett  agairat  Crump,  *£**  of  JM, 
hfd  ieen  aaoigned  CO  him  for  a  valuable  consideration,  by  *he  lender  U 
fo&trt  Brveke,  agent  for  the  said  Gztlett,  with  liberty  t»Mtisfy  8Uch 
*****  way  execution  thereon,  in  the  naatae  of  the  sai<tf?ecution»ei- 
uifct,  for  ids  own-  benefit,  against  the  said  Crump  t  or  in  equity  % 
**V*y  vittue  of  Ac  said  agreement  and  assignment,  he«SSFlUl,^Si 
tttfcqut  a  wrk  of  fieri  Jonas  against  Crumpr  on  the  i  1th  w*  ™**J 

»»      *     -  ......  ^  ~      was  original* 

fyr*t  Augn&ty  1801,  which,  "  on  tke  sake  day,  was  de-  ^  deposited 
•Hfecttdto  ifen/tfaritt  Sheppard,  deputy-imerig,  actingun-  »  ^8  Jj*g 
tf*e  ^fert*  Mamie,  sheriff  of  Henrico  Coimtyj"    thatfer    certain 
Ctmp  wu  also  indebted  to  him  in  two  bonds,  assigned  to  P"*01*- 
tin,  «*  wbfch  he  had  brought  suits  then  depending,  in  the 
«mc  County  Court;  that  on  the  said  11th  day  of  August, 

Voj,.  U.  M 
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M*»cK,l*)g.  1801,  Shcppard  had  in  his  hands  400  dqUars,  belonging  tm 
^^y^^  Julius  Crump,  on  which  he  ought  to  have  levied  the  exe-? 
v.  cution  ;  instead  of  doing  which,  he  made  a  special  return* 
C  «£££nd  (a  coPv  whereof  was  inserted  in  the  record)  stating,  that 
■  u  no  effects  were  found  in  his  bailiwick,  except  400  dollars, 

44  which  were  deposited  in  his  hands  by  said  Julius  Crumps 
44  to  indemnify  him  as  bail  on  two  writs  which  he  had 
a  served  on  him,  wherein  William  Price,  assignee,  &c 
u  was  plaintiff,  and  the  said  Crump  defendant,"  &c.  that 
the  said  reason  assigned  in  the  special  return  had  ceased 
to  operate,  for  that  Daniel  Burton  became  special  bail  in 
the  said  suits,  and  thereby  discharged  the  deputy-sheriff 
from  his  responsibility  as  common  bail;  that  the  said 
Crump  had  no  estate  on  which  the  said  execution  could  be 
levied,  except  the  s^id  400  dollars,  which  still  remained 
in  the  hands  of  the  said  deputy rsheriff,  and  which,  {the 
complainant  charged^)  by  an  agreement  between  the  said 
deputy-sheriff  and  Crumps  the  said  deputy-sheriff  zoos  t* 
use,  and  to  pay  Crump  interest  thereon*  The  complainant 
•  contended  that,  by  virtue  of  the  execution,  and  on  deluge* 

ry  thereof  to  the  sheriff,  he  had  a  lien  on  the  &A?d.  sum.  of 
money  ;  and  prayed  that  it  might  be  subjected  to  the  pay- 
ment of  his  several  claims  against  Crump  :,  requiring  the* 
defendants  to  discover,  when  the  s,aid  execution  was  defs\ 
vered  to  the  said  sheriff:  and  particularly,  tfa^said  deputy*? 
sheriff  to  say,  when  the  said  400  dollars  we;re  paid  QC-ifeh 
livered  to  him  by  the  said  Crump.  Shepptira1,  U*  Jus> 
answer  alleged,  that,  some  short  time  after  the  spa? 
ney  had  been  deposited  in  his  hands,  for  the  purpose 
expressed  in  his  return  on  the  execution,  to  wit>  cm, 
the  8th  day  of  August ,  1801,  it  was  agreed,  between 
Crump  and  him,  that  he,  "might  employ  the  fi£*d  iqo* 
44  ney  for  his  own  benefit,  upoi>  payiqg  a  certain  interest 
*  to  the  said  Crump  ;  that  he  did  accordingly  employ  it  Jbr 
44  his  oxvn  use j  on  the, same  8th  day  qf  August,  .and  tad 
44  not  one  shilling  in  his  hands  of  the  wpey  of  the  said 
44  Crump  on  the  11th  day  of  August,  18ptf"  (bciqglhecbte 
of  the  execution,)  44  except  that  he  was  inrfebtecf.tQ  the 
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*  aid  Crumps  and  bound  to  pay  the  sum  of  400  dollars  in  u  Aven,l8&& 
"  manner  aforesaid  ;  but  he  was  not  bound  to  restore  the  ^^^^^ 

*  specific  money."     Crump,  in  his  answer,  as  to  these         t. 
points,  referred  to  Shcppard's  answer  as  his  own.    The     ^^ 
fcther  circumstances  in  the  case,    being   foreign   to  the       '    ■    ■  » 
ptti&t  on  which  the  cause  was  decided,  need  not  be  men- 
tioned ;  except  that  the  above  allegations  in  the  answers, 

as  to  the  particular  time  of  the  loan,  were  neither  supported, 
nor  contradicted,  by  the  depositions.  The  late  Chancel- 
lor, observing  that,  if  the  loan  of  the  400  dollars  were  a 
far  transaction,  and  preceded  the  delivery  of  the  fieri  fa-  , 
ikts  to  the  o&cer,  the  property  never  was  bound  by  that 
prtcept ;  that  it  hfcd  not  been  suggested  in  the  bill  that  the 
teto,  a  fact  admitted  by  the  plaratHF,  {for  so  he  charges ,) 
Wm  lot  ft  ima  JUk  contract  j  and  that  the  defendant^,  who 
itete  tequired  by  the  bifl  to  discover  when  die  said  execu- 
ik»  tra*dtffrvered  to  the  said  Benjamin  Skepfard,  had  de* 
cfared>  that  the  loan  was  even  before  the  emanation  of  the 
taecufion  j  m  which  they  had  not  been  contradicted  ;  dis- 
tausod  the  bill  at  the  plaintiff's  cdsts,  who,  thereupon,  ap- 
ftsMto  this  Court. 

%  ffidhm,  for  the  appellant.  The  only  question  is,  can 
Aes&eriff  levy  a^Feri  facias  delivered  to  him  to  be  execu- 
te^ ujkrii  taioney  in  his  hands  belonging  to  the  debtor  ?  or 
riAtff,  mtist  he  not  return  the  execution,  ready  to  satisfy  } 
'''  *Iht  ChaortceHor  has  admitted  the  proposition  ;  but  says, 
ftttin  this  case,  it  was  not  money  in  the  hands  of  the  offi- 
cer, but  a  debt  due  from  the  officer  to  the  debtor  of  the 


^hLAhfiistead  v.  Philpot,(d)  it  was  decided  that,  "  if  a  («)  1   Dot*, 
cannot  find  sufficient  effects  of  the  defendant,  to 


**teWy  hi*  judgment,  the  Court  will  order  the  sheriff  to 
*tetam9  -far  the  use  of  the  plaintiff,  money  which  he  has 
frhvkd,  In  another  action,  at  the  suit  of  the  defendant." 
She  old  authorities  were  against  taking  money  in  execu- 
*m ;  *«t  tbe  rule  is  now  oth&^ise.    In  this  country,  it  is 
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KitoBfJAtf.  clear,  that  money  In  the  officer**  hands  ii  liable :   whedfcr 
v^y-^^  ajrule  of  Court  is  necessary  or  not,  I  cannot  say ;  hot  ft 
y.         amounts  to  the  same  thing.     Here,  the  application  moito. 
QJ2J^nd  aCourtof  Equity;  and,  if  the  money  was  upledgc^  that 
i  Court  could  direct  its  application. 

(«)  1  r«m.      In  Smit hier  v.  LewUXa)  the  Court  directed  money  A-nf 
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'  t*  be  applied  ;  and  in  Angcllv.  Draper,  (the  ne*t  case  in 

the  same  book,)  the  same  principle  was  recognised  ;  hut  at 
v&s  adjudged  that  it  should  be  after  execution  xued.eut  4  > 
for,  until  then,  the  goods  were  not  bound  by  the  judg* 
inent* 

Even  if  .there  were  other  claims  .for  which  the  money* 
was  pledge^,  the  plaintiff  was  entitled  to  a  decree*  after . 
satisfying  those  claimst     9<£&4?153« 

But  the  fact  is  not  as  the  Chancellor  has*  presumed** 
Sheppard  hel4  the  money,  at  the  time  the  execution-  wa*  4e+  % 
liver ed  to  him  as  officer 'f  not  as  borrower,    fifta.  a&*frexin 
the  only  evidence  of  his  holding  as  a  bqrrorwp^  ,  but  i^. 
answer  is  not  evidence  so  far  as  it  is  not  responsive,  £Q,  th$r. 
bill.     The  plaintiff  states  that  the  money  %ya?  lenf  /^bufcj^ 
does  not  say  that  the  loan  was  before  the  execution  cjujie^, 
the  sheriff's  hands*     At  that  time  the  money  was  held  to  j 
indemnify  the  sheriff  as  bail  at  the  plaintiff's  sujL    ,Hi%. 
return  on  the  execution  proves  this  :  and  is  the  proper  evi4 
dence  ;  for  his  answer  cannot  be  received  tpf  eon^ldjfC^k, 
unless  he  allege  a  mistake  and  prove  it* ,   By  his  T^'TO* kljm 
admits  that  he  did  not  hold  as  a  borrower*  but  as  a^»f!$Gr 
'#*?>  .....  -,U ! 

'Warden,  for  the  appellee.    There  has  been  no  deqjjupjp^ 
in  this  Court  that  money  is  subject  to  an  execution*   But  if. 
a  sheriff,  indebted  to  a  debtor,  against  whojn  an  fY^ntjoQ 
issued,  was  bound  to  return  it,  ready  to  satisfy^  it. tyrQ/Mk[ 
indeed  be  a  ne\y  doctrine  :  and  this  i?  tha£  case.      ,,    .      4* . 

.  The  objection  that  the  sheriff's  answer  is  not,respon^vjs  - 
to  the  bill  is  incorrect ;  for  it  appears  on  h^pectipgth^  fcojl-, 
and  answer,  to  be  complete  re^pon^ive,  and.  is,  therdpqe, 
evidence.  .  ,    ... 
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'Bafcthe  decree  is  correct  for  another  reason  :  the  plain-  ma*ch,190S. 
tiff  fasdiio  tight  to  come  into  Chancery  upon  an  assigned  ^^^^ 

(Jruroptad 

other* 

Randolph,  on  the  same  side.  This  is  a  new  doctrine  in  — — — 
dfepraooy.  The  case  is  that  of  an  assignment  of  a  judg- 
ment purchased  by  die  plaintiff,  for  less  than  its  nominal 
aauaat,  of  a  man  who  called  himself  an  agent  of  Cathtt ; 
aad  Catiett  is  no  party  to  this  suit;  neither  is  there  any 
proof  that  the  agent  of  Catktt,  as  he  calls  himself,  had* 
any  power  tosefl.  The  plaintiff,  therefore,  had  no  title  to 
die  judgment  5  and,  of  course,  his  suit  cannot  be  sup- 
ported* -      '* 

As  to  the  other  point.  The  money  in  the  sheriff^ 
hsn*  became  a  dtbt  on  the  8th  of  August,  and  on  the  11th 
of  tine  same  month,  the  execution  was  put  into  his  hands  : 
if  '*\  that  execution  could  not  reach  the  money.  This  is 
pfttfdi  fcy  the  answers  ;  and  the  sheriff  is  not  estopped  by' 
ffarretork;  fori  in  that,  he  had  no  business  to  state  any. 
tfi&£  as  a  private  individual,  and,  therefore,  returned 
TOtfWas  proper  s  but  when  giving  his  answer,  ought  to 
hav^  s&ted  what  he  did  ;  not  contradicting  the  return,  but 
pfefiKodflg  additional  circumstances. 

'WkihuMy  hi  reply.  There  is  no  rule  of  law  or  equity 
4JUst  purchasing  a  judgment  :  so  may  open  accounts  be 
pftdbfcedVatid  recovered  by  a  suit  in  equity  5  which  is  the 
nde  in  England.  As  to  the  objection  to  the  price  given, 
Cnmp  has  certainly  no  right  to  make  it ;  for,  if  Catiett 
**rn6&e&  to  sell  for  less  than  the  nominal  amount,  he 
hM  a  tight  td  do  so.  '  It  was  not  necessary  to  make  him  a 
jfr^T,  because  the  defendants  do  not,  by  their  answers, 
etyatt  to  the  right  of  the  plaintiff  to  have  the  benefit  of 
fa  judgment*  Neither  was  it  necessary  to  prove  the  as- 
j^Hnenr  :  but,  in  fact,  it  is  proved  by  the  deposition  of 
Bhoie,  the  agent. 

1  ftdndt  there  is  no  adjudged  case  in  this  country  upon 
4c  principal  point:  but  the  principle  is  clear ;  in  the  same 
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*ABCH,iao&  maimer  as  ft  judgment  creditor  can  bring  a  bill  against  a 

V^Ji^p/  mortgagor  and  mortgagee  to  compel  a  saler  and  to  be  paid 

▼.         his  debt  out  of  the  proceeds,  after  paying  the  debt  secured 

rih£^      by  the  mortgage. 

11     ■  ■     '        So  if  a  debt  was  due  to  Crumps  and  afterwards  the 

plaintiff  had  proceeded  against  him  by  execution,  he  might 

still  sue  in  equity  to  be  paid  out  of  that  debt :  and  in  this 

case,  the  ground  for  jurisdiction  is  as  strong  as  possiUe, 

because  the  money  was  held  as  a  trust* 

But,  here,  the  sheriff's  return  shews  that  he  held  the 
400  dollars,  as  Crump's  money  ;  not  as  a  debtor  y  but  as 
holding  Crump' 8  money  ;  and  the  bill  does  not  ^ithorise 
him  to  state  a  different  case  than  is  made  by  the  retuo^ 
The  officer  may  have  money  as  an  officer,  and,  by  a  collat- 
eral agreement,  agree  to  p$y  interest  *  yet  ht  continue* 
to  hold  as  officer.  A3,  where  the  sheriff  has  returned,  so 
much  money  made  on  an  execution,  and  the  plaintiff  being 
about  to  move  against  him,  be  agrees,  if  the  fnotkm  bf 
not  made*  to  pay  the  money  at  next  Court,  witk  interest ; 
he  is  bound  to  pay  the  interest,  yet  holds  the  monpjr  as 
officer.  ;;    .. 

Saturday y  12th  JHarchy  1808,  the  Judge*  delivered  their, 
opinions. 


Judge  Tuckee.  The  principal  question  in  this  caa*  |g^ 
whether  money  deposited  in  the  hands  of  a  deputy~sheiifl^ 
as  a  pledge  for  some  particular  purposes,  and  afterward*  km. 
by  tile  owner  thereof  to  the  sheriff,  and  applied  by  him  to  his 
qwdl  use,  three  days  before  the  issuing  and  delivery  of  ifce 
execution  against  the  goods  and  chattels  of  the  lender,  w«» 
liable  to  satisfy  that  execution.  The  Chancellor  decidted 
that  it  was  not,  and  dismissed  the  plaintiff 's  bill:  and  I 
concur  with  him  in  that  decision,  and  am  of  opinion,  tl^at 
the  decree  ought  to  be  affirmed. 

Judges  Roane  and  Fleming  concurring,  the  xlecrot 

Wtta  AFFIRMED. 
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KA*CHrl£0* 

Lawsoa  against  Tilden,  lessor  of  Goodright.        ^'nZcty? 

March   15. 


THIS  was  an  appeal  from  a  judgment  of  the  District  A  ^o^ „« 

Court  of  Winchester.  wasexecuted 

__  fc  .  ,  on  a  lot    of 

The  fppeltee  brought  an  ejectment  against  the  appellant  land,  to  fe- 
tor part  of  a  lot  of  ground  in  the  town  of  Martmaktrghf  ^^  of*^ 
to  which  he  claimed  a  right  of  entry,  in  consequence  of  the  a  sum  of  mo- 
m-payment of  the  annual  interest  of  a  sum  of  money ,  to  terest,  annu- 
tecure  which,  as  well  as  the  principal,  the  lot  had  been  ailJ-  T,1S 
mortgaged  to  him  by  the  appellant.  covenanted 

The  declaration  in  ejectment  was  filed  at  the  September  m^nt  of*t8e" 
term,  IflOl.  At  the  trial  of  die  cause,  in  1802^  the  plain-ffincipatwith 
tiff  (now  appellee)  produced  in  evidence  a  mortgage  bear-**  yearly  and 
Big  date  the  2d  of  July,  1792,  by  which  the  defendant  ff  e\J52£ 
(now  appellant)  conveyed  the  lot  in  question  to  secure  the.  demanded  j" 
paynieirt  df  three  hundred  pounds,  Pennsylvania  currency,  *f  foliure*  of 

on  or  tfefore  the    1st  day  of    January,  1802,  with  in-  payment,that 

*  -  the  mortga- 

tfctest  from  the  1st  day  of  January,  1792,    "  and  that  gee     might 

44  mtettSt  td  be  paid  yearly  and  every  year."    Then  fol-  enter*  hCm 

kmsa  covenant  on  the  part  of  the  mortgagor,  that  he  will  A  demand  of 

pay  the  principal  at  the  stipulated  time,  together  with  the  ghould t  havo 

legal  interest  yearly  and  every  year,  if  lawfully  demanded;  preceded  the 

+hSA  worth,  "  if  lawfully  demanded,"  interlined,  were  ment    of  a> 

also  covenants  for  the  entry  of  the  mortgagee  on  failure  J^,^  ^ 

of  payment ;  and  die  quiet  enjoyment  of  the  mortgagor,  the  land,  on 

iB  sbdr  failure*    Whereupon  the  defendant's  counsel  re-  forfeiture*^ 

I  of  the  plaintiff  to  shew  further  in  evidence,  that  a*1*  {^"JJft 

had  been  made  of  the  defendant  for  the  interest  interest 


iHflttftjttcd  in  the  said  deed  ;  but  the  plaintiff  not  being 
tmh  io  pitove  such  a  demand,  the  plaintifPs  counsel  moved 
tftte  Court  to  instruct  the  Jury  that  such  a  demand  should 
Bhn£  preceded  the  commencement  of  the  suit  by  the  lessor . 
m  The  plaintiff;  and,  therefore,  that  the  law  was  for  the 
defendant.  But  the  Court  instructed  the  Jury  that  such  a 
4amand  -was  not  necessary.  To  this  opinion  the  defend- 
aa*?s  counsel  excepted  ;  and  there  having  been  a  verdict 
adjudgment  for  the  plaintiff,  the  defendant  appealed  to 
this  Court. 
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Williams,  for  the  appellant*  In  this  case  the  mortgage* 
had  provided  his  own  remedy  ;  that  if  the  interest  was 
not  paid  on  demand,  he  should  have  a  right  of  entry.  The 
case  comes  completely  within  the  reason  of  the  rule  of 
law  where  a  right  of  re-entry  is  given  on  the  non-payment 
of  rent.  If  a  demand  be  not  proved,  there  is  no  question 
but  that  the  party  cannot  recover* 

Hay,  for  the  appellee.  There  is  a  distinction  between 
a  debt  bearing  interest,  and  rent.  In  the  former  case,  it 
is  the  duty  of  the  debtor  to  seek  his  creditor  if  within  die 
four  seas,  as  it  is  expressed  by  the  English  authorities : 
and  make  payment.  This  is  expressly  stated  by  Littleton, 
sect.  340.  in  reference  to  this  very  question  between  mort- 
gagor and  mortgagee.  This  being  laid  down  as  a  general 
position  applicable  to  debtors  and  creditors,  the  only  in- 
quiry is,  whether  the  words,  w  if  lawfully  demanded]* 
make  any  difference.  He  contended  that  they  did  not 
''  This  was  a  covenant  for  the  payment  of  a  certain  sum  of 
money,  with  interest  annually.  Under  the  general  nfle 
just  laid  down,  the  debtor  Was  bound  to  seek  his  creditor, 
and  pay  him  the  money. 

Though  he  had  not  been  able  to  find  any  case  directly  m 
point,  yet,  from  the  reasons  already  given,  as  weQ  as  from 
a  reference  to  good  pleading,  which  is  said  by  Lord  Coke 
to  be  the  best  evidence  of  the  law,  the  appellee  was  clearly 
entided  to  recover.  In  an  action  of  debt  upon  a  bond,  it 
is  the  constant  practice  to  declare  for  a  debt  to  be  paid  when 
lawfully  demanded.  Now  it  is  well  known  that  the  plain- 
tiff is  not  bound  to  prove  a  demand.  So  in  an  action  upon 
a  note,  payable  on  demand,  it  is  not  necessary  to  prove  a 

(a)  1   £*p.  demand  ;  die  bringing  of  the  suit  is  sufficient. (a) 
^f.  P.  131* 

Page,  in  reply,  said,  that  if  the  words  "  if  lawfully  de- 
u  manded"  had  not  been  inserted  in  the  mortgage,    he 

(b)  6  Bac.  should  still  contend  that  a  demand  was  necessary.  (£) 
as,  26.  Ca  With  respect  to  the  doctrine  of  re-entry  on  the  non-pay- 
**»  301  k    ment  0f  reqt,  it  is  expressly  laid  dovn  in  the  authorities 
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jik  citec!,  that  a  demand  is  necessary;  and  there  is  a  marches**. 

itrong  analogy  between  this  case,  and  that  of  rent,  upon  ^^^ 

tke  failure  to  pay  which,  the  estate  of  the  tenant  is  defeat-         v. 

ed.    It  will  be  observed,  on  inspecting  the  deed,  that  - 

these  words,   "  if  lawfully  demanded?  were  interlined, 

and  may  be  regarded  as  the  final  agreement  of  the  parties. 

The  effect  of  this  suit  was  to  divest  the  mortgagor  of  the 

kid,  winch  brings  the  case  fully  within  the  reason  of  the 

law  which  always  requires  a  demand  where  there  is  a 

clause  of  re-entry  on  the  non-payment  of  rent.  The  case  of 

a  simple  debt  is  totally  unlike  the  present. 

"'  Thurtday ',  March  17.    The  Judges  delivered  their  opi- 
nions. * 

Judge  Tucker.  The  sole  question  in  this  cause  is,  whe- 
ther ff  a  deed  of  mortgage  contain  a  covenant  to  pay  interest 
,  annually,  if  lawfully  demanded  ;  and  that  in  case  of  failure, 
the  mortgagee  may  at  #11  times,  after  default  shall  be  made 
m  die  performance  of  the  proviso  or  condition^  of  the 
'mortgage,  enter  into  the  premises  ;  and  further,  that  untU 
defittdiy,  die  mortgagor  shall  hold  the  premises  ;  it  is  in- 
cumbent on  the  mortgagee  to  prove  a  demand  of  interest 
Mm  AttJ£AR,  before  he  can  maintain  an  ejectment  ? 
* .  There  can  be  no  doubt,  that  the  condition  to  pay  interest 
annually,  imposes  upon  the  debtor  in  ease  of  a  mortgage, 
the  duty  and  necessity  of  finding  out  his  creditor,  and  pay- 
ing or  tendering  him  the  money  oq  the  day  ft  becomes  due, 
W  he  would  avoid  the  forfeiture  of  his  estate,  unless  there 
be  tome  further  stipulation  or  agreement,  between  the  par- 
ties, whereby  tins  general  rule  6t  law  may  be  waived.    As 
if  the  agreement  be  to  pay  the  interest  at  a  Certain  place, 
tnd  at  a  certain  hour  ;  in  that  case  the  mortgagor  is  not 
bound  to  go  to  any  other  place,  nor  to  stay  beyond  the 
,Votir  agreed  upon.     Because  here  the  mortgagee,  or  cre- 
ditor has  waived  the  privilege  of  being  sought  wherever 
fee  may  be  within  the  state.(a)    So  may  he  waive  by  his  (a)  £!**&% 

own  agreement,  the  privilege  of  being  sought  at  any  par-  ^v 
Vo*.  If.  N 


9t  Supreme  Court  of  Appeals* 

ifA»cHt1808*  ticular  time  or  place,  by  an  agreement  that  no  forfetamr 
shall  be  incurred,  until  a  demand  be  made.  In  this  case,  if 
he  would  take  an  advantage  of  the  condition  to  enter  into 
,  the  lands  in  default  of  payment  of  the  interest,  it  is  incum- 
bent on  him  to  prove  a  demand  of  it.  I  will  not  say  whe- 
ther die  demand  in  such  a  case  ought  to  be  made  upon  the 
mortgaged  premises*  since  the  case  does  not  require  that 
question  to  be  decided.  But  I  am  clearly  of  opinion*  upon 
this  bill  of  exceptions  that  the  plaintiff  ought  to  have 
proved  a  demand,  or  at  least  that  he  had  sought  the.de- 
fendant  upon  the  mortgaged  premises,  and  could  not  find 
him  to  demand  the  money  of  him  personally*  I  am,  there- 
fore, of  opinion,  that  the  judgment  be  reversed,  and  a 
new  trial  awarded ;  with  directions  to  the  Court  to  instruct 
the  Jury  accordingly. 

;  Judge  RoaKe.  .  The  principal  money  due  by  the  mort- 
gage, in  this  case,  was  payable  on  or  before  the  first  day  o£ 
January  y  1802,  with  interest  yearly  and  every  year  from 
the  first  of  January^  1792.  The  lease  declared  upon  is  of 
thefrst  of  January^  1801>  and  the  entry  made  in  pursu- 
ance thereof  is  stated  to  have  been  on  the  same  day. 

At  the  time  of  the  lease  and  entry,  therefore,  the  princi- 
pal money  was  not  flue,  and  the  forfeiture  which  is  set  up» 
is  not  predicated  upon  its  non-payment  with  the  interest ; 
it  is  predicated  upon  the  non-payment  of  some  of  the  an* 
nual  interest  reserved  by  the  deed. 
x  Admitting  the  general  law  to  be  as  the  appellee's  coun- 
sel has  stated  it,  the  maxim  modus  et  conventio  vincunt  lcr 
gem,  overrules  it  as  applying  to  this  case.  It  was  cove- 
nanted that  the  interest  should  be  paid  yearly  and  every 
year  until  the  principal  became  due :  but  inasmuch  as  this 
fnigbf  be  too  rigorous  and  too  troublesome  in  relation  to 
Urn  'debtor,  and  no  object  with  the  creditor,  it  was  further 
agreed,  thaj  the  non-payment  of  the  interest  annually 
should  be  up  cause  of  forfeiture,  and  give  no  right  of  en- 
try, unless  such  interest  was  «  lawfully  demanded"    This 


Tilden. 
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Construction,  which  is  sufficiently  apparent  on  the  face  of  MAacn,180& 
die  deed,  is  confirmed  by  the  consideration,  that  the  words     ]£mbo!l 
*  if  lawfully  demanded"  were  interlined  after  the  agree-         ▼. 
ment  bad  been  originally  written,  as  if  to  exclude  all  doubt 
upon  Ac  subject* 

I  am  therefore  of  opinion,  that  the  instruction  of  the 
District  Court  was  erroneous,  and  that  the  judgment 
ihetdd  be  reversed. 

Judge  Flexing.  This  suit  was  brought  for  a  forfeiture 
Incurred  by  the  non-payment  of  interest  before  the  princi- 
pal debt,  which  the  mortgage  was  intended  to  secure,  be- 
came due,  so  that  the  forfeiture  respected  the  interest  only; 
arid  there  being  an  express  stipulation  or  proviso,  that  the 
annual  interest  should  be  lawfully  demanded,  before  a  for- 
feiture could  be  incurred,  and  no  such  demand  having  been 
proved  at  the  trial,  though  required  by  the  defendant,  the 
Court  erred  in  giving  judgment  for  the  plaintiff;  I  there* 
fere  concur  in  opinion,  that  the  judgment  be  reversed. 

Tfce  following  was  entered  as  the  judgment  of  the  Court  c 
44  Hat  k  was  incumbent  on  the  appellee  to  prove  a  demand 
a  ef  Ae  appellant  for  payment  of  the  interest  in  the  bill  of 

*  exceptions  mentioned  prior  to  the  commencement  of  his 
u  suit,  and  that  the  District  Court  erred  in  instructing  the 

*  Jwi%  that  proof  of  such  demand  was  not  necessary." 

Judgment  of  the  District  Court  be  versed,  with  instruct 
&c. 
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mZZais.       Lewis  against  Thompson,  Scott,  and  Haskins. 


▲  forthcotn-  THIS  was  an  appeal  from  a  judgment  of  the  District 
d  ^nttd^e*- Court  of  Prince  Edward,  overruling  a  motion  made  by 
ther  informal  the  appellant  for  a  judgment  spid  award  of  execution  oh  a ' 
tive,  aittro'  forthcoming  bond,  executed  by  the  appdkes.  - 
didnoTreto  Lewis  sued  out  of  the  said  Court,  a  writ  of  fieri  jbcia* 
on  vtkotepro-  against  the  goods  and  chattels  of  Thompson  &  Scott,  which 
ecmion  was  was  ^tvie^  on  &**  negroes,  whose  names  are  indorsed?  on 
levied,  e-  the  execution  inserted  in  the  record ;  a  forthcoming  bond 
pearror  to    ^^  taken,  which  was  "  forfeited,"  as  appeared  by  the  she- 

•hew  that  it  rfflf^  return,  both  on  the  execution  and  the  bond  itidfi 

was  the  pro- 

perty  of  the     The  penalty  of  the  bond  was  in  the  usual  form,  with  'thd-* 

defendant!,   following  condition :  "  The  conditi6n  of  ithe  above  obHga*' 

44  tion  is  such,  that  whereas  John  Lewie  hath  sued  out  of 

**the  District  Court  of  Prince  Edward  a  writ  of  fieri  fa* 

4€  das  against   the  estate  of  the  above  bound  WUbahi 

4«  Thompson  and  John  B.Scott  for  the  sum  of  339A  1I## 

♦4  10  3-4d.  including  interest,  costs  and  sheriff's  commiavr 

44  sions,  which  writ  hath  been  duly  executed  by  Nathaniel 

4*  Carter,  deputy,  for  Walter  Bennett,  sheriff  of  the  Coiflrty 

44  of  Hakfax,  on  the  following  property,  to  wit,  five  tm** 

<*  groes  [naming  them];  and  the  said  WHSam  Thompson 

44  and  John  B.  Scott  being  desirous  of  keeping  the  afotd* 

44  said  property  in  their  possession  until  the  day  of  sale'  of- 

44  the  same,  hath  tendered  the  above  bound  John  ffaskins^ 

*  as  security  for  die  forthcoming  and  delivery  of  the  said 

44  property  at  the  place  and  on  the  day  of  sale  agreeable  to 

44  law*   Now  if  the  said  William  Thompson,  John  B.  Scptti 

44  and  John  Haskins,  or  either  of  them,  do  and  shall  deliver 

44  the  aforesaid  property  to  the  said  Walter  Bennett,  sheriff 

44  as  aforesaid,  at  John  M.  Clay's  tavern,    in  the  soufc 

44  County  of  Halifax,  on  the  fifth  day  of  Nsvember  next, 

44  then  and  there  to  be  disposed  of  according  to  law  for 

44  the  discharge  of  die  said  writ  of  fieri  facias,  then,"  &c 

concluding  in  the  common  form,  and  signed  and  sealed  by 

the  obligors* 


JhtheSSd  Yttr  qftkt  Commonwealth.  10} 

Notice  having  been  duly  proved,  Lewis  moved  the  Court  ma*ch,18Q8. 
for  judgment  on  *c  foregoing  bond,  which  motion  being  "^^^ 

overruled,  he  took  an  appeal  to  this  Court.  v. 

Thompson 
ju>4  other*. 
..Calk  for  tbe  appellant*    The  District  Court  gave  a  ge~         % 
np-al  judgment  overruling  a  motion  on  a  forthcoming 
bond,  ipifhgwt  stating,  a?  oug^t  always  to  f)e  dc#e,  the 
gnonds  of  their  decision.    The  objection  is  said  to  be,  jl^at 
ktbe.poodhion  of  the  bond,  h  fc  not  stated  on  whpse^pro- 
^ty  the  e^ufcon,  was  levied,    (f  sucji  recital  be  neces* 
afry,  itsufftqbegdy  appears^  in  the  present  case* 

ffhe  condition  recites  tbe  execution  against  Thompson  * 

akd  Soott;  whic^  writ  bad  be^n  duly  exepyted  act  certain 
peppery  without  sayiqg  whose  ;  sind  tha;  Thompson  and 
SfQOpr  if  ere  desirous  of  keeping  the  property  .in  Tgmg. 
possession  till  the  day  of  sale.  It  could  not  be  duly  exe- 
cuted, if  not  levied  on  their  property.  This  proceeding  is 
c|tit«Jjr  for  the  benefit  of  the  defendant ;  he  ought  to  give 
b?94  conformably  to  law  5  and  according  to  the  liberality  of 
$9  Gourts,  a  mere  implication  is  sufficient.  .   . 

In  Hubbard  v.  Taylor,{a)  it  was  decided  to  be  necessary  (a)  1  Watk. 
A#  the  bond  should  state  whose  property  was  taken:  but-  ' 
tfjtf  c^se  was  neves  argued  on  either  side,  and  probably 
Bfftfd  sub  sUe&io.  Jt  is  contrary  to  the  spirit  of  all  t^e 
Itffct  de^isiop^  In  that  wc  i|lso,  it  w&s  not  recited 
1gm&  v/uhi*  the  execution  issued,  which  is  otherwise  in 
**. 

1  JPJtme,  for  the  appellees,  relied  on  die  case  of  Hubbard 
iv  Taylor +  as  conclusive.  In  die  present  case,  it  neither 
3years  by  the  execution  with  the  sheriff's  return  indorsed, 
(wfckh  he  presumed  was  to  be  considered  as  put  of  the 
!*md>)  nor  by  the  forthcoming  bond  itself,  that  the  execu* 
im  was  levied  on  the  property  of  Thompson  and  Scott,  or 
other  of  tbeau   This  is  expressly. required  by  law. 

\a  Hubfcyrd  v.  Taylor \  two. points  were  decided:  1st. 
Thd  it  must  appear  against  whom  the  execution  issued; 
ad,  Sdry.  Oa  whose  property  it  was  executed.  The  second 
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*ARCH,tt0e  point  directly  applies  tothe  case  now  before  the  Court ;  nor 
v^v^>/  eould  any  decision  be  found  in  opposition  to  it. 

T. 

^ndothcri       ^k"»  m  reP^7^  insisted  that  the  execution  was  property 

— — —  described-    After  reciting  the  service,  it  proceeds  to  state 

that  Thompson  and  Scott  were  desirous  of  keeping  the  pit* 

perry  in  their  possession  till  the  day  of  sale. .   This  implies 

that  they  were  the  owners. 

The  case  of  Hubbard  v.  Taylor,  he  conceived,  was  not 
conclusive  against  him*  Even  if  it  appeared  so  by  the 
report,  it  was  not  by  die  record  of  the  decision*  The  re- 
cord states  that  the  bond  was  u  defective  in  not  reciting 
*  against  whom  the  execution  issued,  or  to  whom-  die  pit* 
u  perty  belonged."  This  plainly  shews,  that  either  would 
hare  been  sufficient.  The  record  also  proves,  that  no 
counsel  appeared  for  the  appellee.(l) 

M^Rae.    The  execution  law  not  only  requires  that  tbt 

forthcoming  bond  shall  recite  the  service  of  the  execution* 

but  that  the  sheriff  shall  return  on  whose  property  it  w4* 

(a)  See  £et>.levie<L(a) 

Code,  vol.  1.  ,   . 

ch.  151.  sect. 

13.  p.  298.        Call.    The  law  respecting  the  returns  of  sheriffs  on  cue* 

p.  2*)5  29*. '  cutions,  makes  no  difference  as  to  the  forthcoming  bond. 
Why  should  die  Court  hunt  for  possibilities,  that  the  exe- 
cution might  have  been  levied  on  the  property  of  some 
person  other  than  the  defendant,  when  no  such  person  com- 
plains }  and  when  this  would  be  done  to  defeat  &e  justice 
of  die  case. 

[The  record  containing  the  forthcoming  bond  itself,  in 
the  case  of  Hubbard  y.  Taylor,  was  sent  for  at  the  instance* 
of  Judge  Roanx;  and  on  inspection,  it  appeared  that  the 
service  of  the  execution  was  not  recited  in  any  part  of  it. 


(I)  The  abore  quotation  it  accurately  made  from  the  record,  by  wh&h 
it  also  appears  that  there  was  no  counsel  for  the  appellee. 
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JUtet  the  peaalty,  which  is  in  the  usual  form,  and  bears  j*arch,180S. 
date  the  23d  of  Mtty^  1792,  the  condition  proceeds :  "  The  V^^£jJ^ 
tt  condition  of  the  above  obligation  is  sucl^that  if  the  above         ▼. 
"bpuad  William  Mukbardznd  fflordecai  TomjMes  shall  de-  ^d  otffew. 
u.  liver  to  Sajmtl  Whiter  sheriff  of  the  County  aforesaid)"  ■   . 

lie  (as  recited  in  1  Wcqfu  259*)] 

Friday,  March  18.    The  Judge*  delivered  their  opt* 


.  Jt*4ge  Tucker.  The  appellant  moved  for  a  judgment 
<^  a  forthcoming  bond  taken  for  the  delivery  of  certain 
slaves  %a)ten  on  an  execution  issued  by  him  against  Thomp- 
f4£  and.  Scott.  An  objection  was  taken  to  the  bond  as  de- 
{feftigft  in  not  stating  to  whom  they  belonged;  and  the 
District  Court  being  of  opinion  that  the  bond  was  defec- 
tive in  that  respect,  overruled  his  motion ;  whereupon  he 
^gpe^Jcd.. .  Jj4r»  M^Rae^  for  the  appellees*  relied  on  the 
cgg&jrf  ffubbqrd  v.  Taylpr^a)  as  shewing  this  to  be  eiTor  ;  (a)  l  Wa*K 
^jpfdgo^entjn  that  c^se  (as  appears  from  the  record)259' 
bong  that  the  bond  was  defective,  in  not  reciting  against  \ 

whom  the  execution  issued,  or  to  whom  the  property  be* 

^^P*c  j&}€mcemin&  executions^)  provides,  that  if  the  (h)  X.  K 
Wfficr  of  good*  taken  in  execution  shall  give  sufficient  se*  sect  j£ 


|o  the  sheriff,  to  have  the  same  good*  forthcoming  at 
ifcfoypf  gale,  it  shall  be  lawful  for  the  sheriff  to  take  a 
ljgq&  $09*  such  debtor  and  securities,  payable  to  the  credi* 
tor,  reciting  the  service  of  such  execution,  and  die  amount 
thereof,  and  with  condition  to  have  the  goods  forthcoming 
t£the  day  of  sale,  and  shall  thereupon  suffer  the  goods  to 
*jfmm  in  die  possession  of  the  debtor,  8cc.  The  service 
*  jfihe  execution  must  be  recited  in  the  bond,  which  ought 
feshew  the  names  of  the  parties,  and  the  amount  of  the 
execution ;  and  that  the  goods  were  permitted  to  remain  in 
4fc  possession  of  die  owner,  or  debtor*  This  was  not  done 
■foe  case  of  Hubbard  v.  Taylor;  but  in  the  case  before 
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KAveir,tt06.  us  the  execution  is  sufficiently  recited,  and  die  service 
I^riJ^  t*lere°f  uP°n  ^e  *l*ves  by  name :  it  then  proceeds  to  state 
▼•         that  the  defendants  were  desirous  to  keep  them  in  their  pos- 
and  others,  session  until  the  day  of  sale ;  which,  to  my  apprehension,  is 
"  sufficient  to  shew  they  were  the  owners  of  (hem*     I  there- 

fore think  the  judgment  should  be  reversed,  &c 

Judges  Roane  and  Fleming  being  also  of  opinion  that 
the  judgment  of  the  District  Court  should  be  REVfefeiED, 
the  following  was  entered  as  the  opinion  of  the  Court: 

44  That  the  bond  in  the  proceedings  mentioned  is  neither 
u  informal  nor  defective,  but  a  good  and  legal  bond ;  and 
44  that  the  judgment  of  the  District  Court  is  erroneous. 
44  Therefore  it  is  considered  that  the  same  be  reversed  arid 
"  annulled,  and  that  the  appellant  recover  against  the  ap- 
44  pellees  his  costs  by  him  expended,  in  the  prosecution  6f 
44  his  appeal  aforesaid  here.  Whereupon  the  Court  wotdd 
di  have  proceeded  to  give  judgment  for  the  appellant  oil  lUe 
44  said  bond  as  the  District  Court  should  have  done,  if  the 
44  appellees  had  none  other  objection  thereto  than  flte  on* 

*  stated ;  but  as  it  is  possible  that  die  appellees  may  have 
**  made  payments,  or  had  other  objections  which  were  not 
44  brought  forth  because  of  the  opinion  of  the  District  Ctttfet 
44  in  their  favour,  the  cause  is  remanded  to  die  said  Dlb- 
44  trict  Coiirt  for  that  Court  to  proceed  to  judgment  oh.  the 
a  said  bond,  when  the  appellees  are  to*  be  at  liberty  to  op- 

*  pose  the  same  by  proof  of  payment,  or  by  o flier  legal  ob- 
44  jections  than  that  of  the  legality  or  formality  of  the  slid 
"bond." 
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MARCH,1808. 

Goodall  against  Stuart.  £jfe 


,  THIS  .W^s  an  appeal  fix>m  a  judgment  of  the  District A  ?****."?* 

Court  of  Richmond,  affirming  that  of  the  County  Court  of  tiweweids: 

Henrico.  "  Fo.r  ***** 

received,     I 

Goodall  assigned  a  bond  of  one  John  Beverley  to  Stuart,  ***i%n    the 
.js  these  words :   "  For  value  received,  I  assign  the  within  t0  a.  S.  and 
u  bond. to  Alexander  Stuart,  and  make  myself  responsible  make  "H?^ 

7  J  r  responsible 

44  for  die  payment  thereof,  should  Beverley ,  who  resides  in  for  the  pay- 

Jf  Goochland,  prove  insolvent.7*   This  assignment  waa  made  STshouIdB*. 

M  the  10d\  of  ApriL  1800*    Stuart*  on  the  same  day,  by  (**«  obliror) 

,....,"        *  .         ,,ii       m  »r       .,  wno  re*>de» 

the  lux  indorsement,  assigned  the  bond  to  Thoma*  Nowell,  in  G.  prove 

twfc*,  on  the  18th  of  April,  1800,  brought  suit  thereon  in  i£ii*medsl 

the  County  Court  of  Geochland,  recovered  a  judgment  onwignment 

the  20th  v$ November ^  and  sued  out  execution  on  the  26th  the  natureof 

•  §4  November^  1 ,800,  directed  to  the  sheriff  of  Goochl(md^^^ 

County,  who  returned,  u  No  effects  within  my  bailiwick,  the  assignor's 

.£  iffceigof  to  nyike  the  sum  as  I  am  within  commanded,  of  without    an 

Jfcmf  part  thereof."   Whereupon  Stuart,  without  -waiting  e*Fe*8   §ti* 

Jtr^nut,  immediately  paid  the  amount  of  the  bond,  in-  the  contrary, 

:  4udx&g  principal,  interest  and  costs,  to  Nowell,  and  insii-  {j£ve  h^n  so 

tufted  an  action  against  GoodalL,  upon  his  assignment,  in,  the  liable  by  the 

jQyipty  Court  of  Henrico.  SSof law?' 

rt   {£lie  declaration  contained  two  counts:    1.  A  special ^  . 

dgm*t  upon  the  assignments  j  and  2#  A  count  for  money  the  return  of 

.&Pf|  -out  and  expended,  by  the  plaintiff  for  the  use  of  die  •« reflects!* 

jfcfeBdaHt^  &c*(l)  On  the  trial  the  defendant  offered  to  rive  °.n  •»  5xecu* 

^^  j-jf**  "    "  Uonin  favour 

evidence  toprovdRmt  Beverley  had  goods  and  effects  suffi-  of  an  assignee 

V*  of  a  bond  a,- 

^  yainat   the 

obligor,  is 
(1)  The  declaration,  in  this  case,  beiiigjtay  special,  and  one  which  ■ufficicnt  *> 
May  serve  as  a  model  to  the  young  pro^oner,  it  is  presumed  its  in-  assignor :  so 
•ertion  will  be  acceptable  to  many  of  our  readers.  that,    in  an 

«  Mnrico  County,  to  wit.  w**011     *■ 

"  A.  S.  complains  of  P.  G.  in  custody,  &c  of  a  plea  of  trespass SJproof  that 
**  on  the  case.    For  that  whereas  the  said  P.  the  defendant,  was,  on  the  the  obligor 

•  10th  day  of  April,  1800,  indebted  to  the  »aid  A.  the  plaintiff,  in  the  ^  I01  m" 

solvent,   can 
\  «l.  It  O  be  adnutteoV 
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maech,1808.  cient  to  have  satisfied  the  execution,  at  the  time  of  its*»~ 

V^^J^/  turn  by  the  sheriff  of  Goochland;  to  the  introduction  of 

v.         which  evidence  the  plaintiff  objected,  inasmuch  as  it  would 
Stuart 


"  sum  of  64/.  5*.  6d  and  he  the  said  defendant  being  possessed  of  s 
**  writing  obligatory,  executed  by  a  certain  J.  B.  to  the  said  defendant, 
"  which  said  bond  was  dated  the  14th  day  of  May,  1799,  which  said 
"  writing  obligatory  was  in  the  penalty  of  138/.  11*.  Id  and  conditioned 
"  for  the  payment  of  64/.  5#.  6d.  whenever  he  the  said  B.  should  be  re- 
"  quested  by  the  said  defendant,  in  consideration  of  the  debt  aforesaid  due 
*  from  the  said  defendant  to  the  plaintiff,  the  said  defendant,  on  the  10th 
"  day  of  April,  1800,  at  the  parish  of  ,  ,  in  the  County  aforesaid,  as- 
"  signed  and  transferred  to  the  said  plaintiff  all  his  right  and  interest  in 
"  the  said  writing  obligatory,  and  did  then  and  there  agree  to  make 
"  himself  responsible  for  the  payment  of  the  said  bond  to  the  plaintiff, 
"  in  case  B.  who  resided  in  the  County  of  Goochland,  should  prove  in- 
"  solvent ;  which- said  bond  the  said  plaintiff  afterwards,  to  wit,  on  the; 
"  day  and  year  last  aforesaid,  assigned  and  transferred  to  a  certain  T* 
"  N.  and  did  then  and  there  agree  to  make  himself  liable  for  the  pay- 
"  ment  of  the  said  bond,  should  the"  said  B.  who  resided  in  the  said 
"  County  of  Goochland,  prove  insolvent ;  upon  which  said  writing  obli- 
'<  gatory,  the  said  7*.  N.  afterwards  instituted  a  suit  in  his  own  name; 
"  as  assignee  of  the  said  plaintiff,  in  the  County  Court  of  Goochland  s  in 
"  which  said  suit  it  was  so  proceeded,  that  the  said  T.  N.  on  the  30th 
"  of  November,  18Q0,  obtained  a  confirmation  of  a  conditional  judg- 
"  meat  against  the  said  B.  for  the  sum  of  128/.  11*.  Id  the  debt  in 
«•  the  declaration   mentioned,  and  ■  for4  his  costs  by  hire 

"  about  his  suit  in  this  behalf  expended ;  which  judgment  was  to  be 
"  discharged  by  the  payment  of  64/.  5*.  6V.  together  with  interest 
« thereon  at  the  rate  of  six  per  centum  per  annum,  to  be  computed 
"  from  the  14th  day  of  May,  1799,  till  paid,  and  the  costs ;  to  be  cre- 
"  dited  by  U  12*.  6d.  indorsed  on  the  said  bond,  (which  said  sum 
"  of  1/.  12*.  6d  was  paid  by  the  said  B.  before  the  assignment  of  the 
"said  bond  to  the  plaintiff;)  upon  which  said  judgment,  an  exe* 
«•  cution  of  fieri  facia*  issued  from  the  clerk's  office  of  the  said  Court 
"  of  Goochimd  County,  on  the  26th  day  of  November,  1800,  against 
"  the  goods  and  chattels  of  the  said  J.  B.  directed  to  the  sheriff 
"  of  the  said  County;  on  which  said  execution  there  was  the  follow- 
"  ing  return  r  '  No  effects  within  my  bailiwick,*  whereof  to  make  the 
•«  sum  as  I  am  within  commanded,  or  any  part  thereof.  Heath  y.  Mil- 
f«  let,  D.  S.  (meaning  deputy  sheriff)  of  Wm,  H.  Miller,  sheriff ( 
4t  (the  said  Wm.  H.  Miller  being  then  and  there  the  high  sheriff  of  the 
««  said  County  of  Goochland,  and  the  said  Heath  J.  Miller  being  then  and 
"  there  his  deputy ;)  by  virtue  of  which  return,  the  said  plaintiff  became 


v. 
Stuart. 
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contradict  the  sheriff's  return ;  and  die  Court  refused  to  Ma*cs,l80e. 
permit  the  evidence  to  go  to  die  Jury.    To  which  opinion  ^^J^ 
thtre  was  a  bill  of  exceptions ;  and  verdict  and  judgment 
having  been  rendered  for  the  plaintiff,  (Stuart,*)  the  defend- 
ant, (poodalQ  took  an  appeal  to  this  Court. 

Hay j  for  die  appellant,  contended  that  this  was  a  special 
assignment,  which  differed  it  from  an  ordinary  case.  The 
responsibility  of  Goodall  depending  entirely  upon  the  in- 
solvency of  the  obligor,  it  was  incumbent  on  Stuart  or  his 
assignee  to  prove  that  insolvency.  The  return  of  "  no  ef* 
fccts"  upon  an  execution  issued  to  the  sheriff  of  the  County 
in  which  Beverley  resided,  was  not  sufficient.  He  might 
hatve  removed  out  of  the  County,  or  might  have  had  pro- 
perty in  another  County,  or  even  in  the  same  County 
which  die  sheriff  could  not  find  sufficient  to  satisfy  the 
debt.  In  all  those  cases,  it  would  be  competent  to  the  as- 
signor to  direct  the  execution  accordingly,  and  to  shew 
that  the  obligor  was  not  insolvent.  It  was  the  duty  of 
(he  plaintiff  in  the  action  against  Beverley,  to  have  done 


"Salle  to  discharge  the  amount  of  the  said  writing  obligatory  to  the 
"said  T.  N.  together  with  all  costs  attending  the  prosecution  of  the 
**  suit  aforesaid ;  and  being  so  liable,  he  did  afterwards,  to  wit,  on  the 
"  day  of  9 180  ,  actually  pay  and  discharge  the  amount  of  the  said 

"bond,  and  interest  and  the  costs  aforesaid  to  the  said  T.  N.  whereby 

*  and  by  force  of  the  assignment  made  by  the  said  defendant  to  the  said 

*  isaiattfr,  and  by  force  of  the  return  of  the  said  execution  against  the 
'said  y.  B.  the  said  defendant  became  liable  to  pay  the  said  plaintiff 
*flbe  amount  of  the  said  bond  with  all  interest  due  thereon,  and  costs 
"tacnrred  in  prosecuting  the  suit  against  the  said  B.  and  the  said  de- 
"ftttAmt  being  so  liable,  afterwards,  to  wit,  on  the  day  of  , 

*  180  ,  did  assume  upon  himself  and  promise  to  pay  to  the  said  plaintiff 

*  the  amount  of  the  said  bond,  with  interest  and  costs  as  aforesaid, 

*  whensoever  he  the  said  defendant  should  be  afterwards  required  by 

*  the  said  plaintiffs 

The  teeond  count  was  for  money  laid  out  and  expended,  (to  which  might 
te*e  been  added  a  third  for  money  had  and  received,)  with  the  common 
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KA*€*,ft6ft&  *  very  thing  which  GocdaU  might  have  deae*  Goddtdl  vmxkf 
have  directed  the  execution  so  as  to  have  given  k  effect;: 
and  was  prepared  to  prove  the  very  point  in  issue,  the  sdt- 
vency  of  Beverley,  but  was  prevented  by  the  Court.  That* 
the  return  of  the  sheriff  may  be  controverted,  is  proved  by 
many  cases.  It  is  every  day's  practice  to  sue  him  for  a 
false  return, 

.  The  Attorney  General,  for  the  appellee*  If  the  principle 
contended  for  by  Mr.  Hay,  be  once  established,  the  policy 
of  the  law  which  authorises  assignments  of  bonds  and 
other  instruments  for  the  payment  of  money  will  be  en- 
tirely frustrated.  -  i 
•  It  is  admitted,  that  die  assignee  of  a  bond  ought  to  as* 
due  diligence ;  but  there  can  be  no  better  criterion  of  such 
diligence  than  the  regular  and  judicious  prosecution  of  a  auk* 
and  the  return  of  the  sheriff.  If  the  sheriff  return  *w#a  Ag/w* 
(«)  MadtieU  it  has  been  held  to  be  sufficient  to  charge  the  assignor*^ 
iwT  V2  ^or  0a8*lt  ^y  evidence  to  be  admitted  to  cototcwiUt  th» 
Wtuh. 219.  return;  because  it  would  be  to  contradict  a  record* .  The 
executions  are  to  be  preserved  among  the  papers  of  the 
Court,  and  are  considered  as^matter  of  record  in  aD  legal 
proceedings.  Another  objection  to  the  admissibility  of 
such  testimony  in  this  form,  is,  that  the  sheriff  is  a  sworn 
officer,  and  the  Court  ought  to  presume  that  all  acts  done 
by  him  in  the  execution  of  the  duties  of  his  office  are  right 
till  the  contrary  appear ;  and  it  would  not  be  proper  to  try 
the  validity  of  his  return  in  this  indirect  way*  Would  it 
be  proper  in  a  case  in  which  the  sheriff  is  not  a  party  to 
•subject  him  to  censure  without  an  opportunity  of  answering 
for  himself?  It  would  be  to  punish  him  for  a  false  return, 
anheord  and  undefended. 

IJut,  it  is  said,  the  sheriff  may  be  sued  for  a  fake  re- 
turn.    This  is  admitted,  but  a  very  different  inference 
drawn  from  it.    If  the  sheriff  make  a  false  return,  any  per- 
(4)   2  Bac.  &°n  injured  may  have  an  action  against  ,hinu(£)  This  course 
736  ^T*^  ouSnt  to  h^ve  been  pursued  by  Goodall;  and  then  the  quea- 
#Ktf0»,let.M. 
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tfctrwodH  have  cone  fairly  on,  and  the  sheriff  would  have  *j&ea,i80& 
ka4 snt>pportuiiity  of  justifying  his  conduct.  ^'goST' 

H  the  doctrine  contended-  for  should  prevail  $  if  .the  as*  v. 
ajgaar  shall  be  permitted,  at  the  trial,  to  go  into  evidence  shumj. 
of  die  solvency  of  the  obligor,  in  opposition  to  the  return 
of  the  sheriff,  there  would  be  endless  litigation.  The  as- 
signee, even  after  die  Jury  should  be  sworn,  might  be  sur- 
prised by  proof  of  property,  in  some  other  place,  supposed 
tob^kmg  to  the  obligor:  and,  after  suffering  a  nonsuit, 
and  suing  out  another  execution,  it  might  appear  that  this 
jfoperty  was  under  some  incumbrance.  Thus  he  might  be 
kept  in  a  perpetual  round  of  bringing  actions ;  the  assignor 
might  hold  up  Ins  evidence  till  the  trial,  and  then  bring  in 
awkness  to  contradict  the  sheriff,  who  is  supposed*  to 
know  the  property  in  Ins  County.  Great  mischiefs  would 
result  to  assignees  from  the  adoption  of  this  rule;  whereas  ^ 
90  tejuiy  woold  arise  in  the  other  case,  because  the  assignor 
Jftigfat  me  the  sheriff  for  a  false  return;  and  this  being  an 
eAcial^ct,  the  securities  of  die  sheriff  would  be  liable* 

'There  is  nothing  in  the  assignment,  in  this  case,  todi** 
tingafeh  it  from  an  ordinary  one.  But  if  any  dung  could 
be  gathered  from  the  terms  of  the  assignment,  it  would 
present  a  case  still  stronger  against  Goodall;  because  it 
Wfetdd  -seem  that  the  effect  of  the  execution  was  to  be  li* 
ttitfed  to- Goochland,  where  it  is  stated  the  obligor  resided* 
3ttt  it  never  can  be  contended,  that  the  assignee  is  bound 
to  send  an  execution  into  every  County  in  the  state.  TWe 
Hnktto  suggestion  that  the  obligor  had  property  in  any  par- 
tfcobr  [dace ;  but  only  a  general  offer  to  prove  that  he  had 
effects  sufficient.  Goodall  might  be  presumed  to  be  best 
acquainted  #ith  die  circumstances  of  his  debtor;  and  if  he 
knew  of  property  of  his,  he  ought  have  shewn  it  to  die 
snernt.  v 

iifey,  in  reply.    Mn  Nicholas's  first  remark  may  be  re- 
torted upon  himself.     If  his  doctrine  shall  be  established,     , 
there  will  be  no  security  for  assignors.    It  w^JB  encourage 
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MjL»cHfl^oa  negligence  in  assignee* ;  who*  knowing  their  ulterior  tecu- 

v^^/  rity,  will  give  themselves  but  little  trouble  in  the  collection 

v.        of  the  money  from  the  obligor.    AU  that  I  contend  for,  is, 

StWirt'      that  the  assignee  shall  do  that  which  he  might  or  could  do 

if  he  had  no  further  security. 

It  is  to  be  taken  for  granted,  that  the  party  was  prepared 
to  prove  the  fact  which  he  offered  to  prove.  GoodaU  was 
sued  in  consequence  of  Beverley* a  being  insolvent;  and  of- 
fered to  prove  that  he  was  ndt  insolvent;  and  yet,  accord- 
ing to  the  doctrine  advanced  On  the  other  side,  he  is  not  to 
be  admitted  to  disprove  the  very  position  on  the  establish- 
ment of  winch,  by  his  adversary,  his  liability  depended. 
Suppose  an  attempt  had  been  made  to  prove  the  insolvency 
of  the  obligor,  in  the  first  instance,  without  resorting  to  a 
suit;  would  it  be  contended,  that  the*  assignor  could  not  btf 
permitted  to  introduce  evidence  to  shew  that  he  wasr  not 
insolvent,  by  proving  that  he  had  effects  sufficient  to  totisfy 
the  debt. 

The  case  of  Mcxkiis  executor  v.  Davis,  turned  upon  the 
question  of  due  diligence ;  and  the  Court  did  not  under* 
take  to  say  what  would  he  sufficient  to  ground  an  action 
against  the  indorser.  In  England,  it  is  considered  the  pro- 
vince of  the  Courts  to  decide  on  the  question  of  diligence  $ 
but,  in  this  country,  it  is  always  left  to  the  Jury.  The  ge* 
neral  doctrine  of  the  liability  of  indorsers,  however,  does 
not  apply  to  this  case,  because  the  parties  have  entered  into  ' 
a  particular  stipulation  by  the  assignment. 

The  return  of  the  sheriff  is  not  a  record,  but  oc&yjUed 
among  the  records.  Nor  can  the  oath  or  integrity  of  the 
sheriff  be  impeached  by  going  into  evidence  to  p*ove  the 
solvency  of  the  obligor;  because,  akhongh  die  defendant 
may  have  property,  the  sheriff  may  not  know  where  to 
find  it. 

Though  an  action  may  be  brought  against  a  sheriff 
for  a  false  return,  yet  a  case  has  already  been  stated  ia 
which  it  would  avail  nothing.  Suppose  the  obligor  has 
property  in  another  County,  which  is  known  to  the  assignee  $ 


Stuart. 
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the  sheriff  of  the  County  in  which  the  obligor  resided,  in  mamch,180» 
returning  no  effects  within  hiq  bailiwick,  does  not  make  ^^^^ 
a  Use  return.  Goodall  offered  to  prove  Beverley  solvent?  ^  v. 
»dif  he  had  done  so  to  the  satisfaction  of  the  Jury,  would 
they  have  given  a  verdict  against  him  ? 

Thmdaxjy  March  17.    The  Judges  delivered  their  opi- 
akas. 

Judge  Tucker,  after  stating  the  case,  proceeded  as  fol- 
lows: 

It  has  been  settled  upon  solemn  deliberation  in  this 
Court,  that  the  assignee  of  a  bond,  may  recover  against  his 
immediate  assignor,  if  the  bond  be  not  paid,  without  any 
special  undertaking  on  the  part  of  the  assignor  to  pay  the 
money,  in  case  it  be  not  paid  by  the  obligor.     And  this 
ugen  common  law  principles,  because  every  assignment  of 
a  negotiable  paper,  (as  a  bond  is  in  this  country,)  imports  in 
itocif  a  valuable  consideration  paid.  InthiscaseMnGoafatf 
expressly  acknowledges  to  have  received  such  a  valuable 
consideration.    Upon  conunon  law  principles,  then,  he  is 
HaUttomake  good  the  money,  if  not  got  of  Beverley.  The 
judgncat  and  execution,  with  the  return  of  die  sheriff, 
shew  that  it.  was  not  to  be  had  by  die  ordinary  course  of 
law.    Was  Stuart  obliged  to  send  a  fieri  facias,  into  every 
County  of  the  state,  or  an  execution  against  his  body,  be* 
fae  he  could  resort  to  Goodali?  I  think  not :  for  the  exe- 
cation  and  return  of  nulla  bona  thereupon  must  be  consi- 
dered as  a*  least  equal  to  a  protest  upon  a  bin  of  exchange 
o»  promissory  note,  as  evidence  of  non-payment,  or  non- 
actcptance*    llie  assignor  may,  by  a  special  assignment, 
indeed,  protect  himself  from  a  suit,  until  the  assignee  shall 
We  done  something  more  than  the  law  requires  in  ordi- 
My  cases.    And  it  is  contended  that  he  has  done  so,  in 
this  case,  by  declaring  that  he  "  makes  himself  responsible 
14  tbuU.Bcverky  prove  insolvent.99   But  this  was  the  case 
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siAmcH,l*OS.  by  the  mere  operation  of  law,  without  any  such  expresi 

v^"^7|r   agreement  on  his,  part ;  of  course  these  words  do  not  vary 

v.         the  nature  of  the  undertaking.     If  indeed  he  had  stipu- 

___ _  lated  that  he  should  not  be  responsible  until  it  should  appear 

that  Beverley  was  totally  insolvent,  and  that  his  body  could 

not  be  taken  in  execution  to  satisfy  the  debt,  these  negative 

words  might  perhaps  have  altered  the  case,  or  at  least  have 

imposed  it  as  a  duty  upon  the  assignee  to  pursue  every 

species  of  execution  to  obtain  the  money,  before  he  could 

resort  to  the  assignor.    But  as  the  undertaking  contains 

nothing  more  than  what  the  law  itself  would  have  implied, 

he  cannot  shelter  himself  by  the  addition  of  these  words  to 

his  assignment. 

The  question  then  is,  whether  in  this  action  the  Court 
ought  to  have  admitted  the  evidence  offered.  If  a  sheriff 
make  a  false  return  upon  a  precept  directed  to  him,  any 
person  aggrieved  thereby  may  bring  an  action  against 
him,  and  falsify  his  return  by  any  evidence  that  he  can 
produce  for  that  purpose.  But  in  a  suit  or  contest  between 
other  persons,  any  fact,  as  between  those  persons,  which  is 
verified  by  the  sheriff's  return,  cannot,  I  conceive,  be  con- 
troverted ;  for  he  is  a  sworn  officer,  and  shall  be  presumed 
to  have  done  his  duty,  until  the  contrary  be  proved,  by  a 
recovery  against  him  for  his  false  return.  I  therefore  am 
of  opinion,  that  the  evidence  was  properly  rejected,  and 
that  the  judgment  ought  to  be  affirmed* 

Judge  Roane.  I  cannot  understand  the  assignment  in 
this  case  as  imposing  upon  the  assignee  any  further  or 
other  terms  or  conditions  than  would  have  resulted  by  die 
construction  of  law  from  a  general  assignment.  Hie  tro*/- 
vency  intended  by  that  assignment  cannot  reasonably  be 
extended  further  in  this  case  than  in  that ;  1st.  Because  die 
.  analogy  between  this  case  and  that  is  natural  and  apt;  and 
gdly.  Because  it  is  unreasonable  to  impose  upon  the  as- 
signee, who  is  generally  a  stranger  to  the  affairs  of  the 
obligor,  (whereas  the  obligee  is  supposed  to  be  acquainted 
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with  them,)  the  responsibility  of  knowing,  finding  out  and  *A*cH,iao8. 
fcaittring  all  the  effects  of  the  obi* gor,  wheresoever  existing*     Goodali    ' 
I  shaB  therefore  not  vary  this  case  from  the  case  of  a  ge*      s  v 
Blfai  assignment*  ___ 

iafte  case  of  Barktdaie  v.  Femvick^  I  had  occasion  to 
review  the  case  of  Macftie  v.  Davis  y(a)  and  the  general  (a)  2  Wash, 
doctrine  of  the  assignor's  liability.     As  a  report  of  that  219# 
case  has  never  been  published,  and  as  some  of  my  reflec- 
tions in  that  case  appear  to  me  to  apply  to  this,  I  will  beg 
kave  to  refer  to  a  part  of  my  opinion  delivered  in  that 

0) 


(1)  Here  Judge  Roab*  repeated  part  of  hit  opinion  delivered  in  the 
case  of  Bafrktdak  r.  Famick,  as  follows  :  * 

*  Iq  the  case  of  MackU  v.  Davis,  the  general  doctrine  and  ground  of 

*  *  am  assignor's  Kabtfity  was  considered  and  laid  down  by  the  Court.    It 

*  "is  therefore  unnecessary  to  go  into  that  doctrine  in  the  present  case, 
."  further  thaa  (for  myself)  to  explain  one  or  two  petitions  there  stated. 

*'  m  that  case  we  were  much  pressed  to  lay  down  the  precise  tine  at 
u  itfca  Hie  assignor's  liability  commenced;  the  criterion  ascertaining 

*  m^tkt(SafSae ^ES^etiot consisted:  but  the  Court  resisted  4fce ftpflftca- 
••^sirfieftfcapYm'mewotef  due  dtfgeace*  nater  a*  Iheowesm- 

*  stances  of  et*h  ease. 

u  In  the  case  of  blDs  of  exchange  and  negotiable  notes*  it  is  more 

*  easy,  and  perhaps  more  necessary,  to  lay  down  a  general  rule  upon 
^  this  subject,  than  m  the  ease  of  bonds  :  more  easy,  because  the  dili- 

'  wgew»  required  In  respect  of  them  by  the  EnglUk  law  is  more  *imple9 

*  consisting  only  in  malsinf  a  demand  aad  protest:  whereas  in  the  case 

*  of  bonds,  it  is  necessary  to  sue  in  a  reasonable  time  and  in  a  judicious 
"  Buster :  more  necessary,  because  bills  and  notes  are  more  in  the  na- 
***Hfe  of  currency  than  bonds ;  circulate  more  rapidly  and  generally ; 

*  and  are  more  affected  by  the  usage  of  merchants.  The  tanotiott  of 
■»  »% 'gbsat  fcas  be»n  giten  to  a^distindtion  m  this  respect,  between  the  ' 

*  tyo  swuili«s>  sad  pasticamr^r  m  the  case  of  Nortm  v-  £o*c.(b)  „.  g  forf, 
■   *  The  ttave,  however,  may  come,  when  a  more  general  transfer  of  333. 

*  bonds  added  to  the  real  utility  of  haying  a  certain  rule,  wiH  make  it 

*  necessary  for  the  legislature,  or  for  the  Courts,  If  they  have  power, 
^Hattw  mte  aba  hVrehUwn  to  tite  subject  berbre  us.  I  should  find 
*e«sfttderilde  fMcorty  toi  proposing  sweth  ten  ooe  if  it  were  now  neces- 

*  tary ;  fmt  perhaps,  one  might  be  adopted  by  analogy  to  the  act  of 

*  1794,  enabling  sureties  in  bonds  to  call  upon  the  creditor  to  bring  ouit. 
**  Perhaps  it  would  be  a  reasonable  rule  not  to  impute  a  want  of  dili- 
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In  the  case  before  us,  it  does  not  appear  that  thete  tras 
any  defect  of  diligence,  or  that  an  injudicious  course  of 
execution  was  adopted.  It  is  not  shewn  that  the  assignee 
had  any  reason  to  believe  that  any  other  execution  would 
more  probably  have  produced  the  money,  or  that  the  as- 


"  gence  in  suing,  until  a  refusal,  after  a  request  by  the  assignor ;  arid. 
"  further,  that  a  return  of  "  nulla  bona?  upon  a  fieri  facia*,  should  be 
"  sufficient  evidence  of  diligence,  in  pursuing  the  judgment,  mdest  the 
"  assignor  should  hone  requested  the  assignee  to  sue  cut  another  kind  qf  em* 
te  cut  ion.  I  throw  out  these  hints,  however,  at  present,  merely  for  con- 
"sideration. 

"  The  uncertainty  under  which  the  assignee  nan  stands,  as  to  what 
"  may  or  may  not,  in  future,  be  deemed  due  diligence,  by  throwing  a 
••  risk  upon  him,  tends  to  prodace  a  rigour  of  proceeding  against  the 
"  obligor,-  which  is  hostile  to  the  distinction  between  bills  of  exchange 
91  and  bonds,  before  alluded  to,  and  will  probably  tend  to  throw  the  lat- 
<'  ter,  when  assigned,  into  as  rapid  a  course  of  prosecution  as  the 
a  former. 

"  In  the  case  of  Mackie  v.  Davis>  it  is  said  to  be  the  duty  of  the  as- 
"  aignee  to  bring  suit  This  is  true  as  a  general,  though!  think  not  as 
"  am  universal  proposition.  There  may  be  strong  cases,  (such  for  in* 
"  stance  as  an  absolute  insolvency  in  the  obligor, under  the  statute  of 
"  bankruptcy,  recently  after  the  assignment,)  m  which  a  suit  would  be 
«*  entirely  fruitless  as  against  him,  and  might  even  produce  injury  to  the 
"  assignor »  for  example,  by  postponing  his  recourse  to,  (possibly)  an  ul-' 
**  terior  and  collateral  indemnity;  the  fund  Cor  which  might  m  the  meam 
"  time  be  jeopardized  arid  lost.  It  was  said  by  one  of  the  appeBee'a 
"  counsel,  that  it  is  not  enough  that  a  want  of  diligence  be  shewn  to 
'<  exist,  but  also  that  a  loss  ensued  therefrom.  The  answer  is,  that  it 
«  lies  upon  the  plaintiff  in  the  action  after  a  neglect  of  duty  is  fixe4 
*  upon  him*  to  eaeulpate  himself  by  shewing  that  due  dmgonce  wousi 
44  not  have  altered  the  case. 

"  Nor  is  a  return  of  nulla  bona  upon  an  execution  in  all  cases  sufficient. 
"  There  may  be  cases  in  which  iferi facia*  would  certainly  be  ineffectual, 
"  and  another  kind  of  execution  certainly  produce  the  money.  A  debtor, 
"  for  instance,  may  not  have  on  atom  of -personal  property,  yet  he  may 
"  have  a  valuable  estate  in  lands,  or  he  may  possess  a  place  or  office 
"  yielding  him  a  considerable  income,  and  which  would  be  lost  by  h« 
"  imprisonment.  In  these  case*,  the  obligatioaio  pursue  due  diligence^ 
"  (which  involves  a,  judicious  course  of  proceeding,)  would  point  out  to 
"  the  assignee  the  propriety  of  deviating  from  the  usual  course  of  exe- 
".cution." 
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stgnor  gave  any  instructions  on  the  subject.  The  appellee  ma*ch,J808. 
therefore  has  done  all  that  was  necessary,  under  the  circum- 
sfences  disclosed  in  this  case,  when  he^ recovered  judgment 
agfcmst  the  obligor,  in  the  County  in,  which  he  resided,  and 
issued  i  fieri  facias  against  his  estate,  upon  which  the  return 
of  nulla  bona  has  been  made.  , 

I  am  of  opinion,  therefore,  to  affirm  the  judgment. 

Judge  Flemtkg.     In  the  case  of  Mackie  v.  Davis,(d)  (fl)  2  Wash. 
this  general  principle,  that  an  assignor  of  a  bond,  where  21^' 
the  obligor  proves  insolvent,  is  responsible  to  the  assignee 
for  the  amount  of  the  debt  without  any  special  undertaking 
to  \hat  effect,  was  settled  by  the  unanimous  opinion  of  the 
Court;  and  has  not  since  been  controverted.   And  it  seems 
to  me  that  when  an  assignee  of  a  bond  brings  a  suit  against 
the  obligor,  and  prosecutes  it  to  a  judgment,  on  which  a 
fieri  facias  issues,  he  has  done  all  that  is  incumbent  on  him    * 
to  perform  $  and  that,  on  a  return  of  nulla  bona  on  the  fieri 
facia*,  he  has  recourse  against  the  assignor,  and  may  im- 
ntafiately  insfitme  his  suit,  and  recover  against  him  the 
amount  of  the  bond  and  the  costs  of  the  former  suit.     As 
to  the  special  assignment  in  this  case, "  that  Goodall  should 
u  be  responsible  in  case  Beverley  should  prove  insolvent,'9 
it  seems  to  be  mere  surplusage,  as  the  law  would  have 
&ade  him  so,  unless  there  had  been  a  special  stipulation  to        - 
Ae  contrary.   Mr.  Stuart,  the  assignee,  who  was  probably x 
fnarqnainted  with  Beverley  fs  circumstances,  was  not  to  pre* 
•amc  that  the  sheriff  had  made  a  false  return,  and  on  that    , 
ground,  to  order  a  second  fieri  facias,  nor  does  it  appear.  x 
that  ft  was  a  false  return.     Beverley,  if  he  had  property  in 
&e  County  might  have  had  the  address  to  secrete  it  from 
the  sheriff?   and,  if  so,  Goodalli  who,  it  is  presumed,  best 
bew  the  circumstances  of  his  debtor,  ought,  in  order  to 
eto^ertfterhimself  from  his  responsibility,  to  have  shewn 
(kt  ptoperiy  (if  any)  to  the  sheriff.    I  am  therefore  of  opi-r 
mon  that  the  Court  very  properly  rejected  the  testimony 
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*  A*c*,i8oa.  offered  by  the  appellant,  at  the  trial  j  and  *at  Ae  JKidgiaart 
^^  ought  to  be  affirmed, 

v. 

gtMart' %        By  the  whole  Court,  (absent  Judge  LyoHs,)  Ale  judg- 
ment of  the  District  Court  was  a? firmed* 


Wednesday,     Pollard  4tg aimt  C^wright,  Brand,  and  others, 

March  15. 

The  rendor     ON  an  appeal  from  a  decree  of  the  Superior  Couyt  of 
land  having  Chancery  for  the  Richmond  District,  pronounced  in  Octa* 
previously  in-  fcr    1803. 
cumbered  it        '  .      ■    *.  i      «  ^  r    a  « 

with  a  mort-  The  only  parties  before  the  Supreme  Court  of  Appeals* 
which  the  were  ^°^^  an^  Brand,-  as  between  whom  the  sole  ques*- 
vendee  had  yon  was,  whether  Brand,  who  was  the  innocent  security, 
the  innocent  of  Richard  Bjurnley,  for  the  purchase  of  a  tract  of  land 
theUbond  for  ma^e  ^7  ^m  °*  Carfwright^  which  he  (Cartwright)  had  pre- 
the  purchase  viously  mortgaged  to  one  Donca$tky  but  of  which  mort- 
jbifle'  **  n?o  fPQF  Burnley  had  no  notice,  could  be  made  liable  to  Pot- 
thetoss  ^f°a  ^r^  a  8ubse<luent  ^  remote  purchaser  from  Burnley,  of 
subsequent  the  same  land ;  it  having  been  sold  iu*der  a  decree  to 
victed^by  *a  fowcloee  the  mortgage,  while  Pollard  was  in  possession  of 
decree       to  it. 

foreclose  the       T      ,      -  r    ' 

mortgage.         ln  the  Court  of  Chancery,  there  were  several  other  par* 

ties  defendants,  against  whom,  according  to  their  respect- 
ive interests  a$d  liability,  the  Chancellor  decreed  in  &vow 
of  Pollard  j  but  dismissed  the  bill  as  to  Brtmds  upon  th* 
coming  in  of  his  answer  ;  from  ^hich  decree  Pdland  .Ap- 
pealed to  this  Court. 

Warden,  for  the  appellant,  took  several  exceptions'  tm 
the  proceediuga  in  Chancery,  which  are  particularly  nati- 
ced  in  the  opinion  of  Judge  Tucker  *•  and  endeavoured  t» 
shew  that  Burnley  had  no  right  to  complain,  because,  &- 
though  the  land  was  subject  to  a  prior  incumbrance,  yet  he 
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moved  more  for  it  than  he  had  agreed  to  give  to  Cart-  "aecM80$. 
vngfc  Pottard 

V.' 

Cartwrigfcfc 
&//aod  Randolph r  for  die  appellee,  Brand,  contended,  and  other*. 

that  the  bond  in  which  he  was  surety,  was  not  binding,    ■ 
either  upon  him  or  Burnley,  because  it  was  given  for  die  > 

purduae  of  a  tract  of  land  to  which  Cartwrigkt,  the  ven- 
dor, had  no  right,  until  a  mortgage  to  Dancastle,  the  for- 
mer proprietor,  should  be  satisfied. 

Suppose  Cartwrigkt  himself  were  before  the  Court, 
chiding  the  benefit  df  die  bond  :  would  this  Court  decree 
qgiin&t  Brand  f  Surely  not*  It  would  be  said  that  Cart* 
wright  had  been  guilty  of  a  deliberate  fraud  in  selling  the 
{and  to  Burnley,  without  giving  him  notice  of  the  eiist- 
aaee  of  a  mortgage  which  absorbed  the  whole  land.  If, 
fam,£arturright  could  not  recover  against  Brand,  Pollard, 
who  claims  of  Brand  as  the  debtor  of  Cartwrigkt,  can 
stand  in  bo  better  situation. 

Mmday,  March  21.  The  Judges  delivered  their  opi- 
abftft. 

JndgeTvcKBR.    Thfe  original  parties  to  this  suit,  in 
Chancery,  were  Richard  Byrd  and  Robert  Pollard,  com* 
pfamanti,  against  Thomas  Cartwrigkt,  an  absent  defend- 
ant, and  William  Gsoseky,   executor  of  Allen   Jones, 
Janes  Dtxois,    ■■■.    Burnish  and  Elizabeth  Swann  Bur- 
mh,  hie  wife,  administratrix  of  Richard  Burnley,  deceas* 
ad,  (two  other  absent  defendants,)  Joseph  Brand,  and 
Mary  BatlJBvrnkij,  daughter  and  heir  of  Richard  Burnley, 
deceased,  an  infant,  since  married  to  Edmund  Brown,  as 
debtors  of  -Thomas  Cartwrigkt,  and  garnishees  under  the 
act  of  acnrimHy  concerning  absent  debtors.   The  bill  states    , 
aimaigr  of  mattery  which  I  deem  it  unnecessary  to  parti-' 
aniariBe*     A  decree  wns  obtained  against  Cartwrigkt,  un- 
der tkesictof  assembly,  and  against  James  Davis,  as  a  gar- 
nishee for  him?  -GBassley  having  answered  and  denied  hav- 
ing 007  effects  in  his  hands,  and  the  accounts  rendered  by 
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m*&cb,i808.  him  hating  been  referred  to  a  commissioner,  'whose  report 


"1 


_  ,    ,      was  favourable  to  him,  the  bill  was  dismissed  as  to  him. 
Poliwd  w 

v.         It  abated  as  to  Burnish,  the  husband  of  the  administra- 

^J^^J^  trix,  by  his  death  ;  a  decree  was  made  against  Elizabeth  S. 
»  Burnish,  the  administratrix  of  Richard  Burnley,  under ' 
the  act  of  assembly  concerning  absent  defendants  ;  but  no 
person  appears  to  have~  been  summoned  as  a  garnishes  Jbt 
her  ;  nor  is  there  any  suggestion  that  she  had  any  effects 
in  die  hands  of  any  person  in  this  state,  nor  are  the  securi- 
ties for  her  administration  made  parties  to  die  suit.  '  Ed- 
mund Brown  answered  in  behalf  of  his  wife,  the  daughter 
and  heir  of  Burnley,  "  denying  every  allegation  in  the* 
bill,  asserting  that  Richard  Burnley  had  complied  whit 
all  his  engagements,  respecting  the  lands  in  question, 
and  denying  that  he  had  any  real  assets  in  his  possession* 
"  of  the  late  Richard  Burnley,  deceased,  either  by  descent 
"  or  devise."  To  this  answer  there  was  a  general  replica* 
tion,  without  any  exception  taken  thereto,  nor  was  there 
any  further  process  to  compel  his  wife  Mary  to  put  in  her 
separate  answer.  The  cause  was  set  for  hearing  on  the 
motion  of  the  plaintiffs,  and  coming  on  to  be  heard  on  the 
6th  day  of  June,  1B00,  was  no  further  prosecuted  by  the 
plaintiff,  Richard  Byrd,  and  was  taken  for  confessed, 
against  die  absent  defendants,  and  Joseph  Brand,  who  was 
in  contempt  for  not  answering,  and  was  heard  on  thtfblll, 
answers  of  the  other  defendants,  and  a  exhibits,  among 
"  which  were  the  proceedings  in  two  other  causes  'f  in  oikt 
of  wHJcK  there  was  a  decree,  September  22,  1/92,  and  hi 
the  dther,  a  decree  passed  29th  of  May,  MOO.  ''ffo  nei- 
ther of  which  cases  does  it  appear  that  tin  appeal  was 
prayed,  or  granted.  The  Chancellor  in  the  case  now  be* 
fore  us,  made  a  decree  to  the  effect  before  stated,'  "as  to  aH 
the  defendants,  except  Brown  and  wife,  as  to  whom  the 
*  biH  was  dismissed  ;  and  except  Joseph  Brand,  Who  waft 
allowed  till  die  next  term  after  service  of  a  copy  of  die  d£* 
cree,  to  shew  cause  against  it,"  lie  appeared  accordingly 
at  the  next  term,  and  for  reasons  appearing  to  die  Courts 
the  decree  as  to  him  was  set  aside,  and  thereupon  lie  putbr 
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his  amwer.     In  this,  he  admits,  that  he  was  security  to  a  MA*cH,iaea 
baud  given  by  Richard  Burnley  to  Thomas  Cartwright,  v*^t£^' 
as  apcaunt  of  the  purchase  of  a  tract  of  land  called  Don-         v. 
cattVs.  That  it  hath  since  been  discovered  that  CartotmgM  ^do^^f 
had  previously  mortgaged  the  lands  to  Thomas  Doncaetky  .■■ 

so  tta*  the  consideration  for  which  the  bond  was  given  had 
altogether  failed ;  and  therefore  that  neither  Burnley .  nor 
himself  ought  to  be  compelled  to  pay  the  bond ;  insists  he 
is  an  innocent  security  to  the  bond,  and  knows  of  no  way 
of  reimbursing  himself ;  and  denies  that  he  is  indebted  to 
Cartwright  on  any  other  account.  It  appears  from  the  ex* 
nitrite  that  the  mortgage  had  actually  been  foreclosed,  and 
the,  land  sold. 

On  the  30th  of  September ',  1802,  the  Chancellor  setting 
aside  so  much  of  his  former  decree  as  related  to  Joseph 
Brandy  dismissed  the  bill  as  to  him  ;  and  also  made  some 
alteration  in  the  decree  as  to  James  Davis,  allowing  him 
his  costs.  The  next  day  he  set  aside  that  decree,  and 
iaafly  dismissed  the  oill  as  to  Brands  . "  From  which  de- 
ucree  the  plaintiff  prayed  an  appeal."  The  only  parties  ^ 
who  have  appeared  in  this  Court,  are  the  appellant,  Ro- 
bert Psilardj  and  the  appellee,  Joseph  Brand* 

From  this  view  of  the  case,  which  I  found  no  small 
difficulty  in  comprehending  at  first,  it  will  appear  that  the  , 
record*  in  the.. two  former  suits  are  no  otherwise  before 
this  Court,  than  as  exhibits  in  the  present  suit.  With 
th^cqrrectness  and  propriety  of  the  several  decrees  there- 
iu^ronounee*!,  we  have  no  more  to  do,  than  if  they  had 
hee*  prpaomcad  in  another  state,  or  a  century  ago.  Coo* 
«6##e*tly  the  arguments  of  the  appellant's  counsel  predi- 
Gtfjfidjjpon  tt*5  pendency  of  those  suits,  are  wholly  irrele- 
WA6  J&e  present  .csmse,  f 

.  Qf(I|Ju? /Jd£cree  against  Cartwxight,  in  this  cause,  there 
iijBo  gffpgmd  of  complaint  on  the  part  of  the  appellant ;  he 
has-c^tah^edaU,  he  asi^d  for  against  that  defendant*  So 
hfeJuB^  against  ^  James  Davis,  and  against  Elizabeth  S. 
JJKrpiriyyitdm'imti&t*}*  *£  Richard  Burnt&y,  deceased, 
ftttwc  are  ctoWfcy  Aha  .counsel  the  .decree  &  erroneous  in 
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k*bch,190&  not  providing  any  expedient  for  the  settlement  .of  the  ac- 
V^Y^/  totmt  of  that  defendant  as  administratrix  of  her  first  bus* 
t.         band  R*  Burnley*    Was  it  the  duty  of  the  Court,  or  of 
a^otWt!  &&  P*1^*  or  h*8  counsel,  to  point  out  the  means  by  which 
— — —  an  absent  defendant  might  be  compelled  to  do  what  die 
interest  of  the  plaintiff  required  ?     Is  the  Court  bound  to 
inquire  for  proper  parties,  who  might  have  money  or  ef- 
fects, or  the  accounts  of  an  absent  defendant  in  their 
hands,  without  the  aid  or  request  of  the  complainant  or 
his  counsel.?     If  such  be  the  duty, of  a  Court,  what  need 
is  there  of  counsel  ?     Another  error  which  die  appellant^ 
counsel  suggests,  is,  the  dismission  of  the  bill  as  to  Goose* 
ley.     The  decree  as  to  that  defendant,  if  not  perfecdy  cor- 
rect, is  more  favourable  to  die  appellant  than  perhaps  it 
ought  to  have  been.     A  third  error  suggested  is  die  dis- 
mission of  the  bill  as  to  Mary  Broram,  the  daughter  of 
£.  Burnley i  on  the  answer  of  her  husband,  which  it  is 
said  is  in  no  respect  a  proper  answer.     Why  then  was  % 
not  excepted  to  ?     Why  was  there  not  process  of  contempt 
against  the  wife,  to  compel  her  to  put  in  a  separate  an- 
swer ?     Why  was  the  cause  set  for  trial  as  to  these  de- 
fendants as  well  as  the  others,  on  the  motion  of  die  plain- 
tiff ?     The  answer  of  the  husband  in  behalf  of  his  tuije 
not  being  excepted  to,  was  admitted  as  her  answer.    Tbe 
general  replication  put  in  issue  the  facts  therein  alleged, 
but  did  not  controvert  the  propriety  of  the  answer,  as  tile 
answer  of  the  wife.     No  evidence  was  adduced  to  disprove 
a  titde  of  it.     It  stood  then  upon  the  footing  of  any  other 
answer,  being  put  in  and  sworn  to  by  a  real  defendant  in 
the  cause,  and  as  such  was  entitled  to  credit,  not  fc^higr 
disproved,  or  even  contradicted.     A  further  grou**^o£ 
complaint  with  the  appellant's  counsel  was,  that  the  decaee 
hath  exonerated  Joseph  Brandy  who  was  an  innocent  seen* 
rhy  for  a  purchaser,  without  notice,  of  lands,  /rwiimdjy 
mortgaged  by  the  setter ;  which  mottgage  hath  rmrn  Itun 
actually  foreclosed,  and  the  vendee  of  the  purchase  evfe*J 
ed.     Neither  the  security  nor  the  purchaser  hu»«*lf,  cwa 
in  such  a  case  be  made  liable  to  the  letter*  hfsar°i»  ImJ 
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concealment  of  the  mortgage,  to  which  he  was  not  only  karch,18084 

privy,  but  was  actually  the  maker  of  it,  was  such  a  fraud  ^^^J^T** 

in  him,  as  would  have  subjected  him  to  make  restitution,         v. 

if  the  money  had  been  paid  ;  and  consequently  afforded  a  an^  0thSs.* 

■efficient  ground  to  protect  the  security  against  die  pay-  * "  ■  — * — 

ment(tf)    And  although  it  has  been  urged  that  Burnky^\c,2^i 

thfe  purchaser,  sold  the  lands  again,  and  received  the  pur-  *• 

chase  money,  so  that  he  sustained  no  loss  by  the  mortgage,  4.  note  n. 

yet  this  does  not  alter  the  case,  for  he  is  still  liable  to  re- 

cOmp^nce  his  vendee  who  has  been  evicted,  and  therefore 

shall  not  be  compelled  to  pay  his  vendor,  who  sold  under 

such  fraudulent  circumstances.     Nor  shall  his  security  be 

liable  to  pay  the  money  at  -the  suit  of  one  who  may  have 

an  equity  against  such  a  fraudulent  seller,  because,  where 

there  is  equal  equity  on  both  sides,  meltor  est  conditio  de- 

fendenti*.    Nor  ought  the  security  to  be  liable  to  Pollard 

ibrany  equity  which  he  might  have  against  Burnley,  (as  I 

Understood  tiie  counsel  for  Pollard  to  contend,*)  for  Brand 

was  not  the  debtor  of  Burnley,  but  the  debtor  of  Cart~ 

wighty  the  fraudulent  vendor  to  Burnley.    Upon  these 

grounds  I  am  of  opinion,  that  the  decree  ought  to  be  af- ' 

firmed*    Leaving  it,  however,  to  the  appellant  to  pursue 

hb  remedy  against  Cartwright,  and  against  the  absent  ad- 

■Ugifltratrix    of  Burnley,  by    adding  other   parties    in 

whose  hands  he  may  find  money  or  effects,  belonging  to 

cUmbt  of  them,  as  garnishees* 

■  *■**   ■• 

{edge  Roane,  considered  this  a  very  plain  case,  and 
*k**the  docpee  ought  to  be  affirmed.  If  the  plaintiff 
ihfc^hl  proper  to  amend  his^bill  and  pursue  other  parties, 
hs  muid  see^io  objection  to  such  a  course* 

*    .      .        /   .  . 

•  ^ttdge  F*eicisg.  When  this  voluminous  record,  and 
•  complicated  case,  tcames,  to  be  inspected,  it  is 
i  into  a  very  narrow  compass,  and  die  present  con* 
test  -ftttms  to  be  bctwten  Robert   Polkrd  *od  Joseph 

vt&.-nv    -v-  a 
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p*M!t,130t.  Brandy  only  /  the  Utter  is  not  now,  nor  never  was,  other- 
^^tout*  wise  interested,  or  concerned  in  the  business,  than  as  a 
▼.        security  for  Richard  Burnley  to  Thomas  Cartwright,  in  t 
i»d^W.  bond  executed  thirty-two  years  ago,  and  given  for  the  jmr« 
■  ■■  '"»  chase  money  of  a  tract  of  land  called  Doncastk's  Tabem^ 
to  which  he  could  convey  to  the  purchaser  no  title,  having 
previously  mortgaged  the  land  to  Thomas  Doncastle%  to 
secure  the   payment  of  SOOL    which  circumstance  was 
concealed  from  Burnley,  and  did  not  come  to  his  know* 
ledge  for  several  years  after  the  transaction ;  which  ren- 
dered the  bond,  I  conceive,  void  in  equity  ;  and,  at  least, 
exonerated  the  security,  who  was  no  ways  concerned  in 
interest,  from  his  responsibility, 

And  let  us  tee  what  are  the  appellant's  pretensions  to 
charge  the  appellee  Brand*    Burnley^  the  first  purchaser 
from  Cartwrighty  sold  his  right  to  Adam  Byrd,  who  agreed 
to  give  him,  in  part  payment,  a  tract  of  land  called  Coch- 
ran Town^  purchased  of  one  Hill ;  but  for  which  he  had 
.no  deed  of  conveyance  :  Burnley  sold  to  Butler  andifc*- 
ler  to  Pollard*  after  Hill  had  conveyed  to  Byrd ;   but  no 
other  deed  Had  ever  passed  between  the  parties,  of  which  PoU 
,  far d  bad  full  notice,  and  took  advice  of.  counsel  on  the  sutn 
jtct,  before  he  made  his  improvident  purchase  of  Butler ■ 
.as  he  confesses  in  his  answer  to  the  hill  of  Richard  Byrfi 
Thomas  Doncastle  (to  whom  Cartxvright  had  paoftgft* 
^       ,ged  the  land  called  DoncastU?s,  to  secure  the  payment 
of  500/.  as  before  noticed)  being  dead,  the  executors  of 
his    surviving   executor   brought   a   bill   in   the,   fligh 
Court  of  Chancery  to  foreclose  the  equity  of  redc»y)t>Q^ 
of  the  mortgaged  premises,  which  was  sold  under  a  de- 
cree of  the  said  Covat^April,  X 793,  to  satisfy  the  debt  doc*© 
Doncastle.     Upon  which  Richard  Byrd,  who  is  heir  of 
Adam  Byrd>  deceased,  and  who  was  a  party  ootnphuaant 
witb-ifafort  Pollard  in  the  suit  now  befere>us,  brought  ha* 
bill  against  Pollard,  to  be  indemnified  oat  of  Cochrem 
Town*  for  the  loss  of  Doncwtks,  and  in  May,  1*00,  it 
was  decreed  that  he  should  convey  Cochran  Taxvn  to  /to/- 


In  the  SQd  Year  of  the  Commonwealth.  191 

Jw/,  on  his  paying  him  the  sum  of  500/.  with  interest  m ajlch,180& 
bom  the  17th  day  of  April,  1793,  and  the  costs  of  the  ^^j^0 
suit ;     aad  in  default  of  payment,  Cochran  Town  to  be         v. , 
■old  for  that  purpose.  t^oSen. 

The  appellant,  in  his  bill  charges,  "  that  Richard  Burn*  '  ft1 

u  ley  in  his  life-time,  and  Joseph  Brand,  as  his  security, 
w  were  indebted  to  the  said  Thomas  Cartwright  in  a  vety 
"  considerable  sum  ;"  b>ut  carefully  avoids  stating  on  what 
consideration  that  debt  arose. 

It  was  urged  in  the  argument,  by  the  appellant's  counsel 
that  he  had  paid  the  valuable  consideration  of  eight  hun- 
dred pounds,  for  Cochran  Town,  and  therefore  he  ought  to 
be  reimbursed  somewhere  ;  and  that  Burnley,  who  wag 
the  first  purchaser  under  Cartwright,  and  sold  to  Byrd, 
had  received  full  satisfaction  from  the  latter. 

Tfiis  argument  might  be  correct  if  it  applied  to  Burnley 
and  Cartwright  only  ;  and  the  appellant,  I  conceive,  has 
stiff  an  equitable  light  to  pursue  the  estate  and  effects  of 
either,  or  both,  of  diem,  wherever  to  be  found  ;  until  he 
shaD  receive  full  indemnification  ;  but  it  is  not  a  good  red* 
ion  why  Brand,  the  innocent  security  of  Burnley  to  CarU 
toright,  With  whom  the  fraud,  that  has  occasioned  all  the 
mischief,  originated,  should  be  answerable  for  all  after 
-  transactions  of  Burnley  through  life  ;  and  be  harassed  for 
t#tenty-five  or  thirty  years,  and  be  made  responsible  for 
Wbft  he  never  undertook,  nor  never  had  in  contempla-  » 
tldn. 

The  decree  is  to  be  affirmed,  without  prejudice  to  the 
appellant,  who  is  at  liberty  by  all  lawful  means  to  pursue 
the  estates  of  Burnley  and  Cartwright,  wherever  to  be 
fouhd,  until  he  shall  receive  full  indemnification  for  his 
lots.  - 

Decree  of  the  Superior  Court  of  Chancery,  unanimous- 
ly attirmed,   "  without  prejudice  to  the  appellant,  to 


124  .      :  Supreme  Cpurt  qf Ap peats. 

*  marcb,1£PS.  "  whom  liberty  is  reserved  to  pursue  by  all  legfd  mama* 

^^J^^  "  the  estates  of  Burnley  and  Cartwright,  wherever  to  be 

▼•         "  found,    until  he  receives  full  indemnification  for  kit 
Cartwttght 

andotiera.  a  loss*"  ... 


fhurtday, 

March  17.  Chandler's  executrix,  against  Hill  and  Lipscombe, 
executors  of  Charles  Neale. 

Under  what. 

circurastan-       q  jj  ^  apptdl^  taken  by  the  complainant,  from  a  de- 

in  writing  will  cree  of  the  Superior  Court  of  Chancery,  for  the  Richmond 

ed  merely  ml  District,  pronounced  on  the  17th  of  March,  1803. 

dum  pactum,  William,  Neale,  father  of  Charles  Neale,  the  testator  of 
and  will  not  v  * 

be  enforced,  the  appellees,  became  indebted  to  Doctor  Chandler,  the  ap- 
eren  in  equi  ^jj^^  testator,  in  the  sum  of  25/.  14*.  Td.  the  balance  of 

.  _  A  an  account  for  services  rendered  as  a  physician,  between 
Atrustcrea-  r  J  '      , 

ted  by  will  Dec.  1761,  and  Feb.  1768.  On  the  13th  of  July,  1768, 
xnentof  debts  William  Neale  made  his  will  in  due  fortn  of  law,  and  de- 
fy a  general  ^a  "  that  his  executors  should  sell  such  part  of  his  es- 
directionthat  *     r  y  r 

att  the  testa- "  tate,  either  real  or  personal,  as  they  should  think  fit,  ex- 
shall  be  paid,  "  fieptthe  land  whereon  he  lived,  for  the  payment  of  his 

toradTsshe "  <****>"  &c*  That  ^  ***  exhibited  for  probate  by  one 
was  bound  in  of  the  executors  in  November,  1768:  but  Charles  Neale 
^f*»there^  wa8  not  name(i  an  executor  therein,  nor  does  it  appear  that 
airLk"  Un"  ^e  rece^0€(i  a  ^rger  Portion  qf  his  father's  estate  than,  any. 
which  it  other  of  the  legatees,  of  whom  there  were  several  $  the 
merely  nu- 
dum  pactum  if  not  comprehended,  and  may  be  barred  by  the  act  of  limitations. 

The  surviving  obHgor  in  a  joint  note,  (made  before  the  act  of  1786,  see  jfes.  Ctafc,  toL  f. 
eh.  24.  sect  3.  p.  31.)  is  alone  liable  to  an.  action  at  law  {  nor  can  the  note  be  set  up  ia 
eauity  against  the  representatives  of  the  deceased  obligor,  but  on  the  ground  of  a  moral 
obligation  antecedently  existing  on  his  part  to  pay  the  money. 

It  seemi,  that  to  authorise  the  proving  of  an  exhibit  at  the  hearing,  by  viva  wuc 
testimony,  a  previous  order  for  that  purpose  must  have  been  obtained  from  the  Chan- 
cellor, and  notice  given  to  the  adverse  party  of  an  intention  to  introduce  such 
evidence. 
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<*ty  specific  devise  to  him,  was  the  tract  of  land  whereon  xjunmM£QS. 
tte  testator  lived,  to  be  enjoyed  after  the  death  of  his  wi-  g^^tri*  ©f 
dwr,  on  the  payment  of  400/.  and  on  his  refusal  to  take  it    Chandler 
an  those  terms,  then  to  his  other  sons  in  succession*  Executors,  of 

The  account  of  Doctor  Chandler  against  the  estate  tAWtl- 
Bam  Neale,  amounting,  with  1 6  years  interest  charged  there- 
on, in  June,  1 782,  to  46/.  5 s.  3d.  was  subscribed  by  James 
Quarks,  (who  intermarried  with  a  daughter  of  W.  Neale, 
and  towbom  he  gave  by  his  will  w  what  she  had  then  in  pos- 
u  session,  together  #ith  two  negroes  to  be  raised  out  of 
*  his  estate,  agreeable  to  his  promise  on  her  marriage,") 
and  by  Charles  Neale  ;  in  the  following  words  : 

a  We  the  subscribers  oblige  ourselves  to  pay  the  above 
"  account  of  46L  5s.  3d.  on  or  before  the  1st  December 
44  next,  with  interest  from  this  date,  on  25l.  14s.  7d.  Given 
u  from  under  our  hands,  this  12th  June,  1782. 

a  James  Queries. 
•Teste,  "  Charles  Neale. 

"'Fronds  Graves." 
Charles  Neale  died  in  September  or  October,  1790,  and 
James  Quarks  survived  him  about  four  years,  and  (Red  in* 
sohent.  By  the  will  of  Charles  Neale  dated  on  the  22d  of 
September,  and  proved  on  the  25th  of  October,  1790,  he 
desired  that  the  "  plantation  whereon  he  then  lived  should 
44  be  sold  by  his  executors,  in  order  to  discharge  his 
"debts." 

The  appellant,  in  March,  1796,  exhibited  her  hill  in  the 
High  Court  of  Chancery  against  the  appellees,  as  execu- 
tors of  Charles  Neale,  stating  the  origin  of  the  account^ 
and  the  acknowledgment  of  James  §>uartes  and  Charles 
Reak}  and  farther  charging,  that  Charles  Neale,  on  whom 
the  whole  of  the  estate  of  William  Neale  had  devolved,  by 
Succession,  inheritance,  or  executorship,  had  at  various 
times  promised  to  p^y  the  amount ;  James  §>uarles  not 
only  having  diedjnsolvent,  but  not  being  in  equity  bound  to 
pay  it ;  that  Charles  Neale  died  without  having  fulfilled  his 
promise,  and- the  appellees,  his  executors,  had  refused  ta 
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M*ftotf,l*0*  perform  it,  alleging  that  they  had  no  assets,  and  negleet* 
J^^?^^  nig  to  render  an  account  of  their  administration'.     The  bill 
CJMadfer    prays  for  a  discovery,  an  account  of  the  assets  belonging 
tjecutorsof*0  *e  *****&  °f  Charles  Realty  and  for  general  relief. 
Kwfe.      The  appellees,  by  their  answer,  deny  the  justice  of  the 
demand,  and  state  several  circumstances  to  shew  that  the 
account  had  been  paid  by  William  NealeyxsX  before  his 
death.  They  express  their  belief  that  their  testator,  Charles 
Jtfeale,  never  could  have  assumed  die  payment,  as  he  ha4 
often  refused,  conceiving  the  transaction  to  have  been 
j  fraudulent.     Proof  of  the  execution  of  the  acknowledg- 

ment of  James  SPjiarles  and  Charles  Neale,  is  called  jfor* 
by  the  appellees  ;  who  admit  assets ;  rely  on  the  length  of 
time,  (no  demand  having  been  made  of  them  till  die  yea* 
1795 J  and  on  the  survivorship  of  James  Quarks;  ami 
state,  that  although  he  died  insolvent,  yet  the  remedy  of 
the  appellant  was  at  law,  %  there  being  no  equitable  circum* 
stances  to  charge  C/iarles  Nealey  as  he  was  only  one  of 
*evensons  of  his  father,  to  whom  portions  of  hit'  estate 
were  given. 

At  the  hearing  in  March,  1803,  the  Chancellor  disjci£*> 
*d  the  bill,  and  directed  the  following  entry  tp  be  mad&t 
**  Memorandum,  ordered  to  be  certified,  that,  on  thg 
M  hearing  of  this  cause,  yesterday,  the  plaintiff  (by:  h^jr 
u  counsel  offered  in  Court  a  witness  to  prove  the  hatyd^ 
44  writing  of  Francis  Graves,  who  was  the  only  witness,  to 
"  the  exhibit  stated  Jn  die  proceedings  as  an  assumpsit,  of 
"  James  S^uarles  and  Charles  Nealey  and  was  dead  at  4u$ 
"  time  of  commencing  this  suit ;  but  the  defendants  by 
"  their  counsel  objected  to  the  introduction  of  the  witness 
u  first  named,  because  no  notice  had  been  given  cfy  the  wt- 
4i  tention  to  offer  testimony  to  that  efect.  Whereupon  tj« 
44  Court  refused  to  permit  the  said  witness  to  be  examine 
44  ed."    The  complainant  appealed. 

Wickham,  for  the -appellant.      It  m  the  regular  practice 
In  the  Courts  of  Equity  in  England  to  prove  exhibits*  at 
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tfc Searing  by  viva  voce  testimony  :   but,  in  this  couptry,  umvu.UM 
to  save  tbc  trouble  of  witnesses'  attendance,  they  are  usually  J^**TT**f 
proved  by  commission.     In  most  cases,  indeed,  they  are    CJumdfer.. 
merely  exhibited  and  inserted  among  the  papers.     But  if,  ^sge^MH  *f  - 
when  an  exhibit  is  introduced,  it  be  objected  to,  the  Court 
of  Chancery  ought  to  permit  proof  in  legal  form. 

As  to  die  length  of  time,  it  was  clear  that  the  clause  in 
die  will  which  directed  that  the  testator's  land  should  be 
sold  for  the  payment  of  his  debts,  created  a  trust  and  took 
the  case  out  of  the  statute  of  limitations. 

Warden,  for  the  appellees,#  observed  that  it  was  only  ne- 
cessary  to  refer  to  dates  to  shew  that  the  decree  of  the 
Chancellor  was  correct  in  dismissing  the  appellant's  bill. 
The  claim  was  clearly  barred  by  the  statute  of  limitations  j 
and  no  circumstances  existed  which  would  bind  the  execu- 
tors at  Charles  Neale  either  in  equity,  or  at  law.  Neither 
Sharks  Neale  nor  James  Qiiarles  who  subscribed  the  ac- 
count, ^rere  executors  of  William  Neate,  for  whom  the  ser- 
vices were  performed.  They  were  only  part  of  several  le- 
gatees $  but  it  does  not  appear  what  portion  of  the  estate 
ih^y- received.  Their  promise  was  without  consideration, 
and  merely  nudum  pactum  ;  to  which  a  trust,  created  in 
AftBfjrfcjr  directing  lands  to  be  sold  for  the  payment  of 
mti*,  is  never  presumed  to  extend. 

But  S^tuzrles  having  survived  Charles  Nealey  the  appel- 
lators remedy,  if  ever  she  had  anyt  was  gone  against  the 
representatives   of   Charles  Neale   both  at  law,  and    in 

'Randolph,  in  reply.  There  is  nothing  more  clear  tharj 
rat  a  |>arty  has  a  rijjht  to  prove  his  exhibits  at  the  hearing  j 
afcd  the  appellant  having  been  prohibited,  in  this  case,  the 
Court  of  Chancery  must  have  erred.  It  is  only  necessary 
4|  jngujre  what  oqgt*t  to  be  the  conduct  of  this  Court, 
f^^ch  em*  i*  detected.  , 
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m a*ch,1808*      Judge  Tucker.     How  do  you  get  over  the  question  * 
Jj^Y^-  arising  from  the  survivorship  of  Quarles  f 

Chandler 
Executors  of     Randolph.     I  acknowledge  it  to  be  a  principle  both  of 
^^k*      Courts  of  Equity  and  of  Law,  that  where  there  are  joint ' 
obligors,  the  survivor  is  considered  the  person  indebted. " 
This,  though  universal  at  law,  is  always  qualified  in  equity. 
If  the  person  who  dies  first,  is  found  to  be  iff  possession ' 
of  the  property  for  which  the  debt  grew,  his  estate  will  be : 
liable.     It  is  the  fund,  and  not  the  person,  which  is  re- ' 
garded  in  equity. 

Wickham,  as  to  the  same  point.  The  case  of  Field  and '. 
(<0  2  Wash.  Harrhson,(a)  goes  so  far  as  to  say,  that  an  obligation  would ' 
not  be  set  up  in  equity  against  a  surety  only.  But  here,  - 
Neale  is  liable  as  devisee,  and  the  Court  will  set  up  the 
obligation  against  him  on  the  ground  of  assets  received4 
from  his  testator  ;  ^uatles  the  other  obligor  being  insol-1 
vent. 

Friday,  March  25.  The  Judges  delivered  their  opi-* 
fiions.  ,     "  ' 

Judge  Tucker.  The  first  error  which  is  assigned  by* 
the  appellant's  counsel  to  the  decree  in  this  cause,  is,  that 
the  Court  did  not  permit  the  appellant  to  prove  an  exhibit 
at  the  hearing  by  viva  voce  testimony. 

The  exhibit  in  question  was  an  assumpsit,  or  promise  ia 
writing,  purporting  to  be  subscribed  by  James  Sharks  and* 
CliarlesNeale,  and  to  be  attested  by  Francis  Graves  ;  by 
Much  §>uarles  ^nd  Neale  in  June,  1T82,  obliged  them- 
selves (jointly)  to  pay  an  account  against  the  estate 'or 
William  Neale,  deceased,  commencing  to  1761,  and  en<$*" 
ing  in  1768,  on  or  before  the  1st  day  of  December  tKeif 
next ;  and  the  counsel  for  the  appellant  offered  at  the  heki-t? 
ing,  a  witness  to  prove  the  hand^writing  of  Francis  iTihveJtf 
the  witness  to  the  paper ;  but  not  the  hand-writing  of  the 
parties.   On  referring  to  Harrisons  Ch.  Pu  p.  596. 1  find 
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Ae  nil*  there  laid  down  to  be,  that  to  authorise  the  $xami-  ma»ch,1808. 
WkwLof  a  witness  to  prove  to  exhibit  at  the  hearing,  an  g^^^Tof 
order  must  be  previously  obtained  for  that  purpose.     No    Chandler 
tuck  order  had  been  obtained,  nor  any  notice  given  of  die  Executors  of 
intention  to  offer  such  testimony;  I  therefore  think  the      Neate. " 
Witness  was  properly  rejected. 

The  second  error  assigned  is,  that  the  promise  in  writ- 
mg  made  by  Charles  Neale,  was  made  on  good  considera- 
tion, and  was  binding  on  him.  If  Charles  Neale  had  been 
m  executor  of  his  father's  will,  this  would  have  been  cor- 
rect j  or  if  there  had  been  any  devise  or  legacy  to  him  in* 
die  will,  on  condition  that  he  should  pay  the  debts  of  the 
testator.  WiiHam  Nealfs  will  among  the  exhibits,  directs 
his  executors  to  sell  such  part  of  his  estate,  either  reed  or 
personal^  as  they  shall  think  fit,  (with  the  .exception  of  the 
land  whereon  he  then  lived,)  for  payment  of  his  debts* 
ttat  will  was  proved  in  1768,  near  fourteen  years  before  ' 
die  date  of  this  pretended  assumpsit.  There  \i  no  proof 
ftat  Charles  NealehsA  either  a  larger  portion  of  his  father's 
estate  than  the  rest  of  his  children,  or  even  any  portion 
whatsoever  ;  and  no  consideration  whatever  is  mentioned 
in  flie  assumpsit ;  this  brings  the  case  to  the  question  de- 
cided in  this  Court  between  Hite,  executor  of  Smith,  and 
Tkldmg  Lewis's  executors,  pctober  term,  1804%  That 
was  an  action  founded  upon  a  promise  in  writing  in  these 
woitls  :  "  I  hereby  oblige  myself,  my  heirs,  executors  and* 

*  administrators,  to  indemnify  Mrs.  Smith,  (who  was  ex*' 

*  ecutrix  of  Charles  Smith,)  for  die  said  Charles  Smith's 

*  becoming  security  for  my  son  F*  S.  from  any  demand 
d  which  E.  D.  &e.  may  have  against  the  executors  of 

*  Captain  Smith  on  that  account,  provided  the  sum  doe# 
f  not  exceed  two  hundred  pounds,"  to  which  he  subscribed 
im  name  in  the  presence  of  a  witness.  And  a  majority  rf 
Am  Court,  consisting  then  of  five  Judges,  decided  it  to  bo 
\  nudum  pactum.  And  though  I  was  not  one  of  that  mat 
jority,  I  consider  the  question  as  settled  by  that  decision, 
and  m  deciding  this  case  ;  there  being  no  equitablo  air- 

\c*  It  £  t 
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*A«cn,rtGt  cumiuncei  in  the  record,  that  I  cm  discover,  to  mat* 
E^^J^f  auch  a  promise,  as  this  is  alleged  to  have  been,  binding  upq* 
Chandler    either  of  the  parties  who  are  said  to  have  subscribed  it.    * 
Executort  of     But,  even  wcre  **"*  po*at  in  favour  of  the  appellant*  ft, 
Wetie-      appears  that  James  Queries,  who  subscribed  the  paper  si* 
the  same  time,  survived  Charles  Neale,  so  that,  acconiing  ttj 
(a)  J  Qi//,     the  decision  of  this  Court  in  yohnsonv.Mchardsony(a)  tb* 
death  of  the  latter  discharged  his  estate*    And  there  ar* 
no  equitable  grounds  that  I  can  discover  to  charge  it  fur- 
ther in  equity,  than  it  was  chargeable  at  law* 

As  to  Charles  Neale's  having  subjected  his  estate  to  the> 
payment  of  his  debts,  that  must  be  understood  as  to  just 
debts,  only  ;  and  \  consider  this  as-not  belonging  to  thai 
,  class*     I  am  therefore  of  opinion  that  the  decree  be  af- 
firmed. 

Judge  Roane.    It  is  unnecessary  to  decide  whether  the 

Court  of  Chancery  erred  in  refusing  to  receive  proof  of 

,,  :.  «         the  exhibit  at  the  trial ;  inasmuch  as,  upon  the  merits*  the 

appellant  never  can  recover,  and  therefore  was  not  injure^ 

by  that  error,  if  it  were  one.  ,  . 

,,.£  The  note  on  which  this  suit  was.  founded,  created*  na 

1  debt  on  the  part  of  the  makers,  as  it  was  made  witjhoufc 

any  adequate  consideration.    It  is  a  mere  nudum  pactum. 

Neither  of  the  makers  received  the  benefit  of  die  services 

for  which  it  was  given :  neitheY  of  them  are  execution  o[ 

William  Neale  from  whom  the  debt  was  owing  :   nor  is  it 

afeewn  that  there  is  any  deficiency  of  his  assets,  wkicE 

would  render,  the  property  received  by  die  makers  liable  to 

the  payment  thereof;  in  which  case  it  might  be  argued  that 

such  liability  would  afford  an  adequate  consideration. 

The  debt  was  barred  by  the  time  incurred  between  the 
making  of  the  note  and  the  date  of  C.  Nealeys  will,  (to  say 
nothing  of  the  lapse  of  time  preceding,)  and,  although  the 
trust  created  by  such  will  for  the  payment  of  debts  would 
be  considered  as  a  waiver  of  the  act  of  limitations,  it  is 
presumed,  it  will  not  extend  to  a  mere  nudum  pactum* 
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The  trust  created  by  the  will  of  C.  Neale  was  for  the  pay-  v**ofe,i808. 
Aflttbf  his  dtba  ;  under  which  description  the  claim  in  E^Soutrii*af 
fWHiwi  is  not  comprehended*    In  the  case  of  Trueman    Chandler 
v.  Fentonja)  upon  this  subject,  the  point  arising  in  the  Executors  of 
peseatcaseseeins  to  be  conceded.    The  cases  in  which  a      Neale.    % 
4obt  cqrtJngnished  is  revived  by  a  new  promise,  appears  to  ^  £^_* 
be  where  the  debt  was  due  in  conscience,  and  this  would  *48- 
Acta  ^exclude  die  case  of  a  nudum  pactum  ;  for  a  man  is 
*X  botmd  in  csmcience  to  pay  any  thing,  unless  he  has  re- 
ceived a  benefit  from,  or  produced  a  loss  to,  the  other 
party.    So  also  it  is  held,  that  an  acknowledgment  of  a 
debt  so  as  to  take  it  out  of  the  statute,  does  not  give  any 
too  cause  of  action  ;  but  only  revives  the  *ld  cause,  and 
k  of  no  other  use  but  to  prevent  the  bar  by  the  statute.(#)  W  jj  .ft* 

.-.j  ..  \  ,  Aor.GvitiJSd. 

Considering  mis  also  as  a  joint  note,  the  action  is  gone  488.  l  Salt. 
at  law  against  the  representatives  of  Nealey  in  consequence  jy^SL   T# 
of  Sfyartes's  surviving  him  ;  and  in  equity  it  cannot  be  set 
tip  against  M«n  but  on  the  ground  of  amoral  obligation 
antecedentljAexisdng  on  the  part  of  Neale  to  pay  the  mo- 
iwy.(c)    In  this  case  no  such  obligation  existed,  nor  is  it  (0  &e*  B*** 
Aewn  that  either  of  the  promisers  were  responsible  fottoroeMmg* 
any  thing  prior  to  the  making  the  note  in  question.     On  ^££jf*  *£ 
fte  merits ,  therefore,  the  law  is  dear  for  the  appellees,  and  Watk.    136. 
wt  dfeftett  must  be  affirmed*  thste  cited* 

*  Judge  Fleming  was  in  favour  of  affirming  the  decree 
if  the  Chancellor. 

■''  Bythe  whole  Court,  (absent  Judge  Lyoks,)  the  dtiM* 
•f the  Superior  Court  of  Chancery  affiexbxh 


11?  ;     SmptrnxOsurtcfAfptak. 

>£/f^     Dawson  ogqinst  Thruston  and  others,  Justice*  oC0 

ji^rcA  is.  Frederick  County* 

— 

2onof  tS  THIS  Was  m  aPPeal  from  a  J^S1116111  of  *«  Distric\ 
toroconl  is  •  Court  of  Winchester ,  overruling  a  motion  made  by  the 
urial  act  of  appellant  for  a  peremptory  mandamus  to  be  directed  to 
intended*  o£  *c  Justices  of  Frederick  County,  commanding  them  to 
fy  as  notice  admit  to  record  a  deed  of  emancipation  executed  by  him 

of  itt   exist-  ,  .        . 

^{utddoes  to  sundry  slaves. 

not  rive  it  ^  Dawson  produced  to  the  Court  of  Frederick  County  a 
ny  additional  *■  « 

validity.        deed,of  emancipation  executed  by  himself  as  trustee  of 

h^fSZ  Rohert  Carter,  deceased,  to  certain  negroes  therein  named 

is  presented  and  prayed  the  Court  to  admit  the  same  to  record,  "  and  to 
for  record,  it  „  .  „  .    .  .      ,  e    ,  ,  «i 

ought  to  be  "  certify  on  their  record,  that  as  many  of  the  negroes  [fix 

l^iifonty  £"  of  whom  were  Acn  in  Presencc  of  Ae  Court)  **  aF 
far  a*  it  ought  «  pcared  to  their  judgment  to  be  so,  were  of  sound  mind 

"  and  bo4y  ;  the  males  above  the  age  of  21  f  and  the  fe- 

cwntfr£  "  mal<?g  above  **  a8e  of  18>  and  ^  undcr  45  J*8**" 
cord  imnro-  This  motion  was  bbjected  to  by  the  counsel  for  Carter3* 

^iuimit^^ecutor,  who  had  been  employed  to  prosecute  a  suit  in 

****  d°  and  h*8  Mialf  against  Dawson,  and  having  then  and  there  read  • 

rtcqrded,  H  to  the  Court  the  bill  previously  filed  in  the  said  smt,  (a* 

pejled  by™*  which  a  subpeena  had*  been  executed  on  Dawson  and  I*- 

f^tmptary  turned,)  moved  the  Court  as  a  Court  of  Chancery,  to  re* 
piandamm,  7         •  . 

strain  Dawson,  by  injunction,  from  disposing  of,  or  in 

:  any  manner  interfering  with,  such  of  the  slaves  referred  to 
ia  Cartons  deed  of  trust  to  him  as  were  undisposed  of  at 
x  that  time.  The  Court,  being  of  opinion  that  the  negroes 
present  were  some  of  those  included  in  Carter's  deed  of 
trust,  and  that  Dawson  ought  to  be  restrained  from  the 
exercise  of  any  further  power  under  the  said  deed,  award- 
ed rife  mjinwrtaosu  Dawson  again  renewed  his  motion,  as 
before,  which  was  refused* 

In  April,  1805,  Dawson  applied  to  the  District  Court 

*  for  a  mandamus  to  be  directed  to  the  Justices  of  Frederick 

County  to  compel  diem  to  admit  to  record  the  said  deed 
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if  emancipation,  and  to  certify  as  to  the  health  and  ages  *AmcBj8Q& 
•/**  negfoes  in  the  form  prescribed  by  law.    The  Dia-  X^£m£* 
^Coansmsardedticondithnatmandamus  ;  upon  the  re-        t. 
tan  of  which,  the  Justices  set  forth  at  large  the  proceed-  JldmW 


jqpk  the  Court  of  Frederick  County,  in  the  year  1805, 
**edfcct  above  stated.  The  return  recite*  die  deed  of 
tnat from  Carter  to  Dawson;  which  bears  date  the  8th  of 
itinmftkf,  17W,  and  is  intended  to  provide  for  the  gradual 
tmodpatum  of  die  slaves  therein  conveyed.  It  vesta 
h  Jkman  the  right  to  sell  a  larger  number  of  negroe*  for 
•term  of  yean  to  raise  a  sum  of  money  for  the  benefit  of 
Carter,  part  of  which  was  to  be  retained  by  Derwson  for 
the  use  of  the  infirm  negroes  among  those  intended  to  h6 
•Hwncipated.  The  Justices  made  their  return  to  the  Dis* 
trict  Court  in  October,  1805  :  whereupon  Dawson  moved  -     • 

&**  peremptory  mandamus,  which  motion  being  overrul- 
ti,  he  appealed  to  this  Court. 

TheAttprnet/'General,  for  the  appellant,  made  the  fot- 
Juriag  points  1 

.  1  1.  That  the  deeds  from  Carter  to  Dawson  authorised 
fte  fattier  to  give  deeds  of  emancipation  to  the  negroes  A 
the  proceedings  mentioned. 
-    &  That  the  County  Court  erred  in  granting  die  injune* 

rfo©. 

'&  That  the  County  Court  should  have  suffered  the  dead 
film  Dawtom  to  have  been  recorded  1  tod  should  have 
tpwrted  the  certificate  he  asked  for,  it  being  a  mere  mi- 
tbfcrto/ act,  and  not  conclusive  as  to  die  right  of  pm» 

£%• 

4.  That  the  District  Court  ought  to  have  awarded  a 
■  peremptory  mandamus  to  enforce  a  compliance  with  the 

notion  of  Dawson. 

*'  *  ■  . 

"Jt^e,  -for  die  appellees.  By  the  act  of  1746,0)  all  (a)  £4  lr*. 
fmotm  wetfe  prohibited  from  emancipating  their  slaves,  jfc^jjj*" 
except  for  meritorious  services  to  be  adjudged  and  allowed 
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Wa*«it,180&  *>y  the  Governor  and  Council.    And  by  the  act  of  17tt,(a) 

**£^mm'  daves  could  only  be  emancipated  in  a  ,  particular imarti  u 

v.         1.  It  could  only  be  done  by  deed  or  will  proved  and*  i»» 

,  and  others,  corded*    2.  Emancipation  must  be  immediate  and  not  in 
'  '    '       yitfura.    3.  It  must  be  by  the  vaster  hiaeool£  aad  *ot 

^U&ch.»l!*ro*agktk*  intervention  of  another.  4.  ThehuUu»Ujl 
must  be  recorded  in  the  Court  of  the  Cotmty.whtre  tb* 
matter  resides ;  but  this  deed  was  recorded  in  NoAhmm* 
her  land  District  Court.  Again  :  The  deeds  from  CfarHon 
to  Damson  ought  not  to  be  considered  as  instmuafttta  ofc 
emancipation*  but  merely  as  fetter*  <?/*  attorney v  authorise 
i&f  Dawson  to  emancipate  the  slaves*  If  so,  Ckyferhflr*! 
iag  died  befbne  Damson  tnade  his  deed  of  emandpatkmj 
the  letters  of  attorney  were  revoked;  and  Daw***?*  power 

(5)  1   Je*.  to  act  under  diem  oeased*(i)  >' 

W.^Y(e!)  '  If  Dawson  is  to  be  considered  as  a  taster,  Ate  Gouttty^ 

Co.Liu.S2b.  Court  in  Chancery  had  power  to  award  the  injunction  f 
and  this  Court  will  not  presume  that  they  acted  improperfjtf* 
When  a  Court  of  Chancery  has  jurisdiction  of  a  carie,'  it* 
cannot  be  transferred  to  a  Court  of  common  law,  everf' 

(«)  1   although  the  case  had  originated  in  a  Court  elf  Iaw.(^ 

v.  Ruder.  &  &e  County  Court  had  cognisance  of  the  cause,  befiwhi1 
die  application  of  Dawson  for  a  mandamus,  'he  ought  Wf 
to  be  encouraged  in  a  contempt  of  that  Court  where  the> 
question  was  properly  depending :  nor  will  this  Court  w** 
vise  the  case  as  it  stood  before  the  County  Court  in  -Cham^ 
eery,  without  having  it  (nought  before  them  through  tfae l 
Superior  Court  of  Chancery.  But,  if  this  Court  should* 
reverse  the  judgment  of  the  District  Court,  w91  not  tkw 
/     County  Court  still  have  power  to  enjoin  Dawson  from~ 

U)  See  Am-  proceeding  1(d) 

"iwLk^^t     The  case  will  be  revised  A<:r*,  as  it  should  have  been  bo» 
.    fore  the  District  Court;     That  Court  had  no  power  to  dis- 
solve the  injunction  of  the  County  Court ;  nor  wiH  thift  ' 
Court  do  it.    Such  a  proceeding  would  produce  a  dashing ' 
of  jurisdictions,  which  would  be  productive  of  great  mfo-- 
chief- 
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iWmrsdm^Mxrch  M*    The  Judges  delivered  their  opi-  maich,1808. 


Daw  ton* 
*  fudge  Ttcur.    Dawson,  die  appellant,  as  trustee  of  aS^Sw?. 


Jhfciif€farter  of  Westmoreland,  produced  to  the  Court  of 
Avdenal  County,  a  deed  of  emancipation  executed  by 
tin  *  certain  negroes  thereifi  named,  and  prayed  the1 
Gmxttandmit  the  same  to  record,  and  to  certify  on  their 
riscord,.  tfaatnB  many  of  die  negroes  (all  of  whom  were' 
Am  in  presence  of  the  Court)    as    appeared  to  their 
judgment  to  be  so,  were  of  sound  mind  and  body  ;  the1 
lpaieaabove  the  age  of  SI,  and  the  females  above  the  agf 
of  *8y  andafl  tinder  45  years.    This  motion  was  objected* 
to  on  the  part  of  Mr.  Carter's  executor  ;  and  his  counsel* 
t^mmdtfcre  read  to  the  Court  a  bill  previously  fikd,  atid 
iftw^h  a«ubp<ena  had  been  executed  on  Dawson,  and  re-* 
turned,  -mid  moved  the  Court,  as  a  Court  of  Chancery, 
that  it  would,,  by  an  injunction,  restrain  Dawson  from 
^gofapg  of,  or   in  any  manner  interfering  with,    the 
■fares  referred  to  in  Robert  Carter's  deed  of  trust  to  him, 
d*t  ^rere  undisposed  of  at  that  time.    The  Court  being 
satisfied  that  the  negroes  present  were  some  of  them  in* 
cfclded  in  Cartels  deed,  and  that  Dawson  ought  to  be  re*, 
strained,  awarded  the  injunction,  and  after  that  Dawson 
again  renewed  Ins  motion,  as  before,  which  the  Court  re- 
fated*  Damson  then  applied  for  and  obtained  a  conditional 
tkbkktmus  from  the  District  Court,  upon  the  return  of 
*ttch  tike  Justices  made  a  return  at  large  to  the  preceding 
eftctz  upon  which  Dawson  moved  for  a  peremptory  man- 
damus, which  motion  being  overruled,  he  has  appealed  to 
this  Court*    - 

The  County  Courts  in  Virginia  act  in  a  variety  of  ca- 
pacities and  characters  They  are  Judges  of  all  suits  and 
coDtrpyersiea  arising  within  their  Counties,  either  in  ac~ 
tioaa  at  common  lai^  or  in  suits  in  Chancery  ;  or  in  con* 
troversies  concerning  wills,  letters  of  administration,  mills, 
toads,  &c      In  causes  at  common  law  and  in  Chancery 
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»A»«ft,iao&  there  ritu*cl>eboth  a  complainant  and  a  defendant  btefthfe 

Vp^^  <he  Court  can  have  jurisdiction,  or  do  any  act.     Ih  dfe 

v.         cases  of  wills,  letters  of  administration,  mills,  8cc.  tfcefr 

aaiotw*,  jurisdiction  commences  upon  an  ex  parte  motion,  and  the 

■ '■  person  meaning  to  controvert  it  makes  himself  a  vohmtnfy 

defendant ;   whereai,   in  suits  at  common  law,  and  Ih 
Chancery,  the  defendant  is  in  general  an  involuntary  ouL 
tn  all  these  cases,  however,  they  act  aa  a  forensic  Court* 
if  there  be  a  controversy  instituted  in  either  of  die  above 
modes.    They  act  moreover  as  a  board  of  poHce  .for  tfak 
eobntry  j  and,  in  thS»  character,  have  not  forensic  juri* 
dktiou }  -as  in  laying  the  County  levy,  recommending  she* 
lift,  coroners,  militia  oflfcers,  and  justices  of  the 'peace1 1 
in  all  which  they  act  merely  aa  ministerial  persons  :  and 
though  they  act  in  all  these  several  characters  and  capacfc 
tsee  in  the  same  day ,  the  character  in  which  diey  act  is  da* 
tprmwed  by  the  nature  of  the  case.    When  a  dame  fa  be* 
gm  as  a  suit  ft  common  law,  they  cannot  make  any  ettfcr 
ia  it  as  a  Court  of  Chancery,  but  must  proceed  acofedmg 
to  the  course  of  the  common  lawuntil  there  is  affinal  judj£ 
jnent  therein.    Nor  can  they,  when  proceeding  attW^Cddt 
of  Chancery  take  any  ttep  not  warranted  by  the  festal 
ofcn**  <*f  proceeding  in  Courts  of  Equity*     If,  for  it  mi 
pie,  %  suit  be  instituted  at  common  law -for  the  recovery  of 
slaves  by  an  action  of  detinue,  and  the  defendant  being 
tinaUe,  or  unwilling  to  give  special  bail,  should  fail  WettV 
ter  his  appearance,  and  suffer  an  office  judgment  t6  be  ca& 
femed  against  him,  it  would  not  be  competent  to  him,  at  the 
moment  that  a  jury  was  about  to  be  sworn  to  exe<hite*Wtk 
of  inquiry,  to  produce  to  the  Court  a  bttl  in  equity  agaihat 
the  plaintiff,  and  move  the  Court  for  an  injunction  to  pr^ 
vent  the  plaintiff  from  proceeding  to  execute  his  writ**? 
inquiry,  whatever  equity  his  case  might  present.' :Ttie 
plaintiff  must  be  permitted  to  proceed  according  to  the-'tfegut 
\ar  course  of  the  common  law ;  but,  when  he  has  obtained 
his  judgment,  he  may  be  inhibited  from  issuing  his  execu- 
tion until  the  matter  *haR  be  heard  in  equity  ;  as  is1  ererp 
day's  practice.    So  when  a  deed  is  offered  to  be  proved, 
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ptoGovrtyuaad  hoc  site  as  a  Court  of  Registry,  only.    It  *AncjU8ee. 
i»Jo  yxamtne  the  witnesses  as  to  the  execution  of  the  deed, 
jirtoreceivethe  acknowledgment,  if  presented  and  offered 


JtetfeacloKMrledgedby  the  maker  of  it,  eu  a  matter  qf right  ^^^ 
mdAtty*  The  contents  of  the  deed,  farther  than  to  kpow  — — — 
whether  it  ought  to  be  proved  by  one,  two,  oar  three,  or  more 
witnesses,  in  order  to  be  admitted  to  record,  are  not  a  sub- 
ject ^r  their  inquiry  ;  much  less  the  operation  or  effect  of 
It  Nor  can  they  when  a  deed  is  thus  brought  before 
diem  for  probate  and  recording  only,  avail  themselves  of 
their  character  as  a  judicial  Court,  and  refuse  to  admit  the 
poof, .  became,  by  possibility,  the  maker  of  the ,  deed 
may  have  no  right  as  against  other  persons  to  make  such  a 
deed.  This  case  is  so  nearly  like  that  of  Rex-  v.  Justices 
4jf  Jierkphirs^a)  that  it  seems  to  me  to  determine  the  (a)  1  w.  Ml. 
qte*K»»  A  motion  was  made  for  a  mandamus  to.  regis*  Re^ 
ier  a  certain  tenement,  which  was  certified  to  the  Quarter 
Sessions  as  a  place  set  apart  for  the  meeting  of  protestant 
foSffflers  :  the  Justices  shewed  cause  against  the  motion  ; 
4fat  Ae-Court  was  of  opinion  that  in  regutering  and  re- 
*&rding  the  certificate,  the  Justices  were  merely  minister 
tt*M,  And  that,  after  a  meeting-house  had  been  duly  re* 
%09/kwed;  still,  if  the  persons  resorting  to  it  did  not  bring 
f  themselves  within  the  act  of  toleration,  such  registry^ 
%ltBJtitmt  protect  them  from  the  penalties  of  the  law."  So 
4Uhe  case  before  us,  I  consider  the  Justices  as  merely 
qj&*&ruU  to  the  proof  and  recording  the  deed  :  still,  if 
Igjwof  the  persons  therein  named  are  not  entitled  to  theip 
under  the  deed  from  Robert  Carter  to  the 
Dawson,  the  acknowledgment  and  recording  of 
JBfettpm'*  deed  will  not  release  them  from  slavery .  I  am, 
"jfalfrsflf  reasons,  of  opinion,  that  the  District  Court  ought 
ffhavt  awarded  a  peremptory  mandamus,  and  that .  the 
j^gmeat  be  reversed,  with  directions  accordingly* 

*  J^dge  Roane.     Not  knowing  that  the  deed  in  question* 
ftJhp.  case,  is  not  justified  by  the  act  of  1782,  respecting 
Vm-U.  S 
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*A»cu,ia<*  emancipation  $  and  if  not,  believing  that  tbe  recording  of 

**f£^T  it  will  give  it  no  additional  validity,  I  aim  of  opinion  that 

*.         it  ought  to  have  been  recorded  j  to  avail  quantum  vakre 

JJ'SSSJL  potest.     I  therefore  think  that  the  County  Court  erred  in 

»■""'  not  permitting  it  to  be  proved  and  recorded,  and  that  a 

peremptory  mandamus  ought  to  issue* 

Judge  Flbmivg,  It  appears  to  me  both  from  the  ctoe 
(a)  1  W.  Bl  of  The  King  v.  The  Justice*  of  JDeriyahirey{d)  and  fro* 
**  '  the  nature  arid  reason  of  the  case,  that  the  Justices  of  Fre» 
derick  County,  when  they  refused  to  admit  to  record  the 
deed  presented  by  Dawson^  were  acting  in  their  ministerial 
character,  merely  ;  and,  a*  such,  were  bound  to  receive 
the  deed,  and  to  order  it  to  be  recorded  ;  without  consi* 
dering  what  was  to  be  its  effect  or  operation  at  a  future  day* 
I  am,  therefore,  of  opinion*  that  ft  peremptory  piandtunuf 
plight  to  be  awarded* 

By  the  whole  Court,  (absent  Judge  Lytmfi.) 
u  The  judgment  of  the  district  Court  mvoiil,  a»4 
"  a  peremptory  writ  of  mandamus  awarded,  to  be  4im*ed 
u  to  the  Justices  of  the  County  Court  of  Frederick^  com* 
u  mandjpg  them  to  receive  proof  or  acknowledgment  of 
"  the  deed  of  emancipation  \n  the  proceedings  mentioned, 
"  and  admit  the  same  to  record,  and  to  certify  on  their 
44  record  that  as  many  of  the  persons  named  in  tbe.  said 
44  deed  ap  then  appeared  to  their  judgments,  to  be  so,  were 
"  of  sound  miwi  and  body  on  the  3d  day  of  Aprils  1803^ 
"  (when  ttejkwere  before  the.  Court  of  the  *ai<UCo«Uy, 
"  and  the  appellant  offered  to  acknowledge  the  said  dccdO 
^  "tbrrmaiee  ttaiMifeov».  tbe  age ii  Vwatfyromycmrm  and 

u  under  forty-five,  and  the  f  ejawdba  then  above  the?  i 
44  eighteen  years  and  under  fcrty^ve."- 
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:•      •■    I--         -  J*AttCK,18C8. 

Ifcpiifc  adnuoi*tr4tor  of  James,  against  Thomas'*  v^^/ 
■  >  Representative*^  1)  March  21. 


OH  an  appeal  from  a  decree  of  the  Superior  Court  of  A  .?onn  °f 
k%   ■■■'•iT*  rr        t>.         ■  .  .  equity  cannot 

Chancery  For  the  Richmond  District,  pronounced  in  June,  relieve   a- 

1805,  whereby  the  bill  of  the  appellant  was  dismissed.  fud^ment*at 

p  Jam**  was  high  sheriff  of  Cumberland  County,  for  the  »*w  merely 

years  1773  and  1774,  and  Wm.  C  Rill  and  Jesse  Thomas  ground  that 

were  his  deputies :  they  had  also  been  co-deputies  under  *eo^*  ^ 

one  SmitA  the  preceding  high  sheriff.    In  May.  1773,  Hill  though    the 

gave  a  receipt  to  Thomas  for  sheriffs  tickets,  according  to  jaw  was  not 

a  list  containing  the  specific  items,  which  was  headed, eiltit,ed     to 

*i/l   .*;        r  >V;  ■  .  'recover,     or 

u  Sheriff  ot  Cumberland,  Jesse  Thomas  Ticket  List,    and  not    entitled 

subscribed  as  follows :  "  Received  tickets  agreeable  to  tne  rfaction\9x!d 

u  above  list,  which  I  promise  to  collect  or  return  according  ^le  3mlS" , 
«*'     \  *       **£       a.  »  rmentwasob- 

"  to  law.  Jrnu  C.  Hill,  D.  Sheriff,     without  saying  for  tained  by  d* 

whom.  -  V"*- 

To    entitle 

''         '      .'    ■  "m "    '      "  the    defend- 

*'(!)  A  pagrtuim  ^oottalft  In  tikis  Okie  was,  whftth*)'  tho  Court  would  reUcfhiequU 
jMsaM >a a hearing  against  iho  *ft*««tti*«fr*«<  of  Thonu^t  *ft  that^yagrirf  ty    in    such 
that?cter,  qr  whether  the  representatives  should  be  specially  nawses*  case8>  t^Pe 
JThe  cause  having  abated,  by  the  death  of  Thowia»,  was  revived,  by  con-  gome   gugu 
sew,  3k  die  last  term,  in  the  name  of  his  representatives  generally.  '  gestion    of 

fraud  or  sur» 
Judge  TuciTEit  was  of  opinion,  that  the  Court  ought  not  to  preoeed  prise,  or  some 

tifltie  parties  were  before  it  ^  niimr.  8^  reason 

di      \  assigned  for 

,  Judge  Roa^b  thought,  that  as  the  suit  had  been  revived  ip  content  the&flure,  to 
ajanstthe  representatives  of  the  appellee  generally,  it  might  be  a  sur-  fence  atlaw." 
tftte  vpdnlftsr  counsel  noto  to  object ;  and  cited  the  case  of  Southal  v. 
JHDhLiW  te >lAM  ***  a  pr*Hfo*  w«mf  to  have  been  sanctioned  Aperson,not 


"  frrig*  Fiogirtim'ewpjufriwg  fit  opinion  with  jfedge  Tue***,  another  itf  m  |aw  <£ 
*sjji*.«a*  rwisrt  Bat.  Mr.  iRs/  hanog  afterwards  suggested*  that  equity/mere- 
HM*e  was  a  Mr.  Thomast  who  was  adminUtratpr,  the  cause  was  aponedj  l^^Jj  ^at 
sad  stood  revived  in  the  name  of—  Thomas,  administrator*  &c  he  was  pre- 

k  seemed,  however,  to  be  the  opinion  of  the  Court,  that  in  future  no  cross-exa- 

etasc  should  be  considered  as  revived,  till  some  person  should  bo  mined   the 

rxrmtJ  aa-  a*party  representing  tlie  deceased. 

(a)  1  Wash. 
339. 


140  Super**  (Jour  t  of  Appeals* 

M*Ks*,l90§'     Ixkjuty,  1785,  Thomas  obtained  judgment  on  1110110% 
S*^£*T'  aad  without  Opposition,  agakut  jta***,  as  late  higk^heritf, : 
--T-         *°r  Ac  amount  of  the  above  tickets ;  ^am**  assigning  as  m 
*    reason  for  his  making  no  opposition  to  the  motion,  that 
he  took  it  for  granted  the  amount  was  due  from  HUL,  lam 
deputy,  and  that  he  should  have  his  remedy  over  against 
him.    Afterwards,  in  September y  1785,  James  moved  for  , 
judgment  against  Hill;  but  his  motion  was  overruled,  *  lr 
44  appearing  to  the  Court  that  the  receipt  of  Win.  CU  HHl, 
u  on  which  the  judgment  was  obtained  by  Jesse  Thomas- 
"  against  the  said  James,  as  late  high  sheriff,  was  d»- 
"  charged  by  the  said  Wm.  C.  Hill.99    At  what  time,  or  to 
-whom  the  receipt  was  discharged,  the  record  does  net 
shew. 

Thomas  having,  in  the  year  1797*  renewed  his  judgment  ■ 
against  James  by  a  writ  of  scire  facias,  the  latter  obtained  : 
an  injunction  from  the  late  Judge  of  the '~  High  Court  of 
Chancery,  stating,  that  Hill  had  paid  Thomas  the  amount  - 
before  the  rendition  of  the  original  judgment:  alto  atr: 
leging  in  his  bill  that  Themas  (though  not  a  party  to  the  « 
motion  against  Hill)  was  present  aad  cross-examined  <t&&~. 
witnesses.   Of  this  last  circumstance,  however,  there  i*n©  * 
further ,  proof  tha*i  its  being  alleged  in  the  bill,  and  not 
denied  in  the  answer. 

The  anawer  of  Thomas  positively  denied  the  fact  of  )WJ- 
ment.   It  was  proved,  indeed,  that  in  1783  and  1704.,  TA#-  , 
mas  acknowledged  that  he  and  Hill  had  settled  all  their  % 
accounts,  except  a  small  store  account;  but  it  was  insisted 
in  the  answer,  and  established  by  testimony,  that  this  ac- 
(  knowledgment  related  only  to  the  accounts  between  Hid 
and  Thongs,  as  co-deputies  of  Smith,  the  immediate  ,p»e-~.* 
decessor  of  James.    It  is  further  proved,  that  qfter  the 
time  when  Thomas  made  the  above  acknowledgment,  HUl\ 
admitted  that  the  tickets  had  not  been  paid  by  him*  bat* 
•aid  that  James  had  himself  collected,  and  ought  td  pajrf  foe   . 
dtem.  ,  . 
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ffllttiKJanctkxi  baring  been  dissolved,  and  the  bill  dis-  *Jfeca,i80* 
fitftoadMNt,*  &Md  hearing,  an  appeal  was  taken  to  this  xurpia^ 
UufU  .    .  v. 

TboniM. 


Jbrnddtph,  for  the  appellant,  argued  that  the  judgment 
of  Tltmm  against  yo#xr*  was  neither  warranted  by  law 
noreqtul^  These  tickets  were  for  service*  rendered  by 
TUftsotii*  die  deputy  of  Smith,  die  immediate  predecessor 
djamei.  The  act  of  lf45,(a)  authorises  a  sheriff  to  make  (a)  Ed.  1769. 
Atrew  for  fees  dtottoMmsetf,  orthe  sheriff  of  anotheyCbun*  i'^140,  *C*S 
fyywhkh  sball'be  pot  inta  his  hands  to  collect.  But  no  law 
imposed  upon*  succeeding  sheriff  the  duty  of  collecting  fees 
dttft  txwfrete&ng  deputy~shetiffl  The  1 3th  action  of  the 
same  act,  gave  a  remedy,  by  motion,  against  a  sheriff  for 
the  secretary**,  clerks9,  and  surveyors'  fees ;  but  no  law  au- 
thorised «  motion  for  sheriffs'  fees  till  the  year  1803.(3)      {b)  See  Re*. 

The  judgment  of  Thomas  against  James  was  by  default;  Sfl^'ia 
wlfebfenoc bmding,'  as  to  facts,  either  in  law  or  equity. 
lathe  subsequent  motion  of  James  against  Hi!!,  the  Court 
was  satisfied  that  the  tickets  had  been  previously  paid  by 
Bfrt6  Thomas;  and,  although  Thomas  was  no  party  to  * 
thataotioa,  yet  he  was  present,  and  in  vain  attempted  td" 
give  aid  to  James*    This  is  expressly  alleged  in  the  biff, 
and  not  denied  in  the  answer.  '^v'     »'»"'*      *  * 

The  great  lapse  of  time  before  Thomas  moved  for  judg- 
Wat  agttmst  James,  and  his  delays  in  attempting  to  en- 
fatttlt,  are  strong  arguments  against  the  justice  of  the  de- 


i 


Ay;  for  dte  appellees.  Whatever  error  might  have 
aceaUurtHmtted  by  the  County  Court,  in  rendering  judg- 
ing for  Thtmas  against  James,  it  was  a  question  purely 
oPstlegai  nature,  which  is  no  ground  for  the  interference 
of -a-  Court  of  equity.  If  this  Court  could  properly  have 
coaakkred  the  question,  it  would  still  have  been  governed 
fcf  a  well  known  rule,  that  he  who  comes  into  a  Court  of 
tquky  for  relief,  must  submit  to  do  equity.    Admitting  the 


MB  8*pr*mt  Cturttf  Jpp+xk* 

HA*cvf  woe-  judgment  of  Thomas  against  Jmmu  to  have 
*-5wjto*'  in  />**«*  of  Jaw,  yet,  the  money  being  due  in  4iTiriinff  P:* 

▼•         Court  of  equity  will  not  prevent  the  payment  of  it. 
. ..        .'        It  is  true  that,  on  the  motion  of  James  against  JftU^  **• 


Court  gave  to  the  testimony  an  extent  to  which  itwattt* 
entitled*  James  was  defeated  on  the  ground  that  the  A* 
ceipt  had  been  paid  by  Hill  But  due  was  unimportant*! 
it  respected  Thomas,  since  a  majority  of  the  wkncaw 
prove,  that  his  accounts  with  HM  had  beftn.settfcd*  tut 
that  these  ticket*  were  not  taken  into  the  account,  ,19b 
money  w*b  consequently  due  to  Thomas  f  and  from  toivm 
it  was  due  was  a  question  between  fame*  and.JKtf. 

No  inference  is  to  be  drawn  from  the.  silence  xsSTjHtmm 
from  1773  to  1785,  when  the  situation  of  the  cqiintiy,tl 
considered*  m 

As  to  the  position,  that  the  allegations  qi  the  billaSP.** 
be  taken  as  admitted*  because  they  are  not  denied  i|*.the 
answer,  it  is  in  direct  opposition,  to  a  rule  of  &e  Sup&MV 

(a)  See  ante,  Court  of  Chancery,  established  at  the  last  tcrm*(<?)    .    ,  * 

p.  17.    Dan- 

gerfield  and  *.■»•• 

othertY.ciai.     Wednesday*  March  30.     The  Judges,  delivered  tbur 
ether*.  opinions. 

Judge  Tucker.  This  cause  having  abated  by  die  deaA 
of  one  of  the  parties*  was  revived  by  consent  4aat  jtent 
against  the  representatives  of  the  party  deceased*  without 
naming  them.  Hie  cause  was  now  called  for  hearing,  .m 
person  having  been  made  defendant  by  name:,  ia  <$aam* 
quence  of  that  order. 

I  was  of  opinion  we  ought  not  to  proceed  to  a  healing 
of  the  cause,  until  die  parties  were  before  the  Couifeiy 
name* 

Judge  Roake  cited  Southed  v.  M'Keand,  whkhaypnr* 

(b)  Vide   1  ed  to  me  to  be  in  favour  of  my  idea.(£)     He  seemed  to 
Wuth.  339.    think  the  trial  might  proceed. 

Judge  Flxmiwg  concurring  in  opinion  with  me^  another 
cause  was  called.    But  .Mr.  Hay  afterwanda  suggested^ 
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Mrw  Thenm*  who  wn$  cither  executor  or  H*Mmti&». 


Turpift 

Zht4a«»0fivs*ptttedL    But  the  Gouit  jecmol  to  agree;        v. 
tkat  in-  ten*  us>  caiue  should  he  considered  at  revived 
uatK  some  person  should  be  named  as. a  party,  representing 


».WsMHSi  mnifMi  to  he  this: 

Ose  JK  &.£&#,  in  Abfr  \m  or  im,  being  a  deputy* 
dmBrin  the County  of  Cumberland,  for  Jamee,  the  ap* 
pssWs  kHc«tatc¥  who  seems  in  his  bill  to  admit  that  he 
vat  than  Ugh  sheriff  of  that  County,  subscribed  a  paper, 
headed  **>s/*«h«riff  of  Cumberland,  JeeeeThamafe  ticket 
lk*»  Wnfckhhe  subjoined  a  receipt  as  follows,  "Received 
tkkeai  agreeable  tothe  above  Kst,  which  I  promise  to  col* 
bet,  or  return  according  to  law.    W.  C.  Hill,  D.  Sheriff," 
wkhsnt  «ayfa£  far  whom.    On  the  Stth  or  36th  of  Jufy, 
IWty  Themae  otoaned  a  judgment  without  opposition  on* 
AKHiilPftgsiasi  Jametj  the  high  sheriff,  for  the  amount  ot 
these  ticket*  ■'  After  which  Jamee  moved  for  judgment 
against  HiH,  his  deputy,  but  his  motion  was  overruled,  be- 
fcsne,  taiie  alleges  in  his  bill,  it  appeared  to  the  Court  that 
the  receipt  had  been  discharged  by  iff// himself,  Thomae 
(though  not  a  party)  being  present,  and  cross-examining 
sfrswiiiiusmiu,    Of  this  last  ckeumstance  there  is  no  proof 
tafti  Jaw*  discovered  in  the  record*     James,  in  the  year 
ttttyobtahsed  an  injunction  to  a  judgment  upon  a  writ  of 
9dn,fitAae  swed  out  by  Thomas  upon  the  first  judgment, 
a*i*j|os>  the  hearing  she  Chancellor  dismissed  Ms  bill  with 
costs;  upon  which  Jamee  appealed  to  this  Court* 
udSkea  the  Jndgaasnt  against  Jamee  was  erroneous,  and 
^is^a have hren  reversed^  faux,  appears  sufficiently  dear, 
lease,  from  this  circumstance.   The  fee-biU(a)  was  a  tern-  (a)  l.  V. 
It  had  been  twice  continued  before  Jamee  was 17i5'  c*  * 
*  It  fcfcpirtd  in  May,  If  74,  was  revived  and 
in  Oct.  1777  and  Oct*  1778,  when  it  again  ex* 
fkMi'  and.  was,  ogam  revived  in  Oct.  1783,  and  continued 
flK-*jts>  yeem*  when  it  expired,  and  was  again  revived 
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u  A*tinfm&. in  Oct.  t996ja).  The  judgment  obtained  by  THma*  >w4 

^1^^  »    th*   interval  between  the  last  mentfonsd  eijiiWiMi 

v.        and  the  revival  thereof;  consequently  the  rtfr&dytybfr- 

Thorns*.    ^^  dW  jxxitatetfifafifax^  cvea  if  thr  jmlgamu  mm 


<a)  X.  r.    right  upon  die  merits.  ^  <*^*j 

1745   c  38 

A  second  reason  why  the  judgment  as  agatatt  jtoMt 


was  erroneous,  and  aright  have  been  revettedatlaw,* 
to  me  to  be  this.  The  sheriff  is  not  boan&byUm  to  Reflect 
the  fees  which  may  be  due  to  hi*  predecessor  i*  thunapi 
County ;  the  law  obliges  him  tx*  collect  the  fiee  doe  t^ltt*- 
veyoes,  clerks,  and  to  the  sheriffs^  of  other  CoonaiMf  bit 
makes  no  such  provision  in  favour  of  jrrccttttog  lkmfivif 
th*  same  Comfy,  who  were  authorised  by  the  19th  t 
of  the  act  to  collect  and  distrain  for  thmr  torn  fees,  a 
as  for  those  due  to  sheriffs  of  other  Counties* .  Of 
jfemesy  as  high  sheriff  not  being  bound  in  duty  toonita* 

.the  foes  due  to  his  predecessor,  in  vbiat>qf.Imiqfitom 
sbcrif,  the  undertaking  of  his  deputy  to  colfeeMtoifeM* 

.not  an  official  act,  but  a  mere  perianal  nndeiftekmgptiar 
which  Jamc*  m*  in  no  manner  whatsoever  lieUe*.  irHfr 
judgment  consequently  was  erroneous  upon  tfck  greuftgt 
4I90.  Bqt,  iaatead  of  appealing  from  that  judgment  te* 
Cpuj*  of  law,  pr  applying  for  a  w*it  of  wwy  or  ©£**£*- 

:  sfdeas  to  reverse  that  judgment,  he  baa  obtained  an  injunc- 
tion from  the. Chancellor,  I  presume,,  upon  the  uauattyw* 
9f  releasing  errors    This  brings  the  c^se^  precisely  tq  jfot 
(*)  1  Call,  v  $:&r<mh  v,  Bumleyjb)  and  die  question  i*,  whetfrf^tfre 
147.  ^ppeUan^,  under  these  circumstances,  is  entitled  to  thpips- 

lief  that  is, sought*  .        .   ,  1  .      -«,,;• 

..   The  pojy  grounds  upon  which  one  man,  cap  be,  bogikj.  to 
^nsjverfar  the  i^dertakiag  and  default  of  another*  i«-1*fc$sje 

i  he  t^as  expressly  bound  hini^lf  ta  do  so,  or,  where  the  £f}W* 

.  by  sqmqp  of  some  official  connexion,  or  qtfrer  relntjonshsji 
between  them,,  so  far  identifies  them  tqgfther,  4*  ty^qpsp- 
fl&r  fhe  act  of  the  inferior  ?s  the  £pt  qf  the  .sup&KKV,  s  Thi* 

.  is  4e  ca§e .with  sherifls  and  t^  depute*  in  $ycty7iwtqgf&t 

.  yjj^re  ^  /oj{/  imposes  a  duty  upon  tfojhqqf  WttfQzf* 
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fnkkhm**Mti*  I**  does  W*  impose  a  duty,  in  tfrft  awaca^aoe. 
,the  tariff  and  his  deputy  are  dutiinct  persona,  N^TjvV,f 


SjjAahigh  shcialT  umbo  i^ore  responsible  for  the  acts  or         v. 
*rieit*kiaK»  of  hia  dtptfy,  than  for.  those  of  aoy  other  ,  . 

petsoa  whatsoever.  I  have  already  stated,  that  this  was  a 
isrira  pcrsaoiri  undertaking  of  iKi/'**  and  not  an  official 
**%4^  vhiob  his  superior  was  bound*  , 
-  1}*  judgment  is  therefore  against  equity  as  well  as 
4g**M*4aw.  -This  I  apprehend,  distinguishes  it  very  ma- 
tou%lrpm  the  case  presented  by  die.  hill  of  JeknWhktQg 
*n  Mngihijfr)  where  Jffttriag- wished  to  avail  himself  tf  («)Stejtfw- 
1j*cm4Hi>xajH  e  of  his  not  having  «jgrorf  the  replevy  bond,  fj^ 
upon  which,  as  I  understand  the  case*  judgment  had  been 
frlminrfr  agsfest  him :  the  Court  sad*  if  he  was  not  bound 
Mhf)  Ids  not  having  signed  the  bond  was  a  legal  defence^ 
nffekkfe  heabouMhate  availed  himself  upon  a  motion  for 
i*  jn%mstot  Onthebond,  and  not  have  resorted  for  relief,  on 
ehatgiukud,  fe  a  Coigrt  of  Equity ^  where  the  case  is  to  be  de- 
tfttodTipetii  itr real  justice,  and  not  on  the  omission  of  stmt 
tigj  uatanionkjfli  in  that  case  the  plaintiff  had  not  indeed 
(%mtf  fte'bond;  bnt>  on  Its  being  shewn  to  him*  with  his 
WUdW*I.Hif,  said  hfe  supposed  he  must  be  his  fair's  seen* 
HflV'VAl  &krivwkdgc<t  it,  This  Court  *aid,  that,  upen  thfct 
T9mf6F tlbk  c*&,  Whiting  had  no  pretence  of  equity,  and 
<ftflfr  f  rt  Wfctftirietion.  It  is  dsb,  I  think*  distinguishable 
IfctfHrie  ense  of  T^df  v.  £)ici,(*)  in  this,  that  nd  defence  {*)  1  <fc& 
^ynUlli?i  whereas  in  that  case  the  question  of  law  was  54^ 
Mj^lu^iii!i!i:afcthe  trial,  and  no  steps  were  taken  to  cany 
&e  cause  before  an  appellate  Court  of  Law*  In  fliis  case, 
HflfrtMMi&ttfomf  teems  to  be  wholly  ignorant  that  he  was 
irfftd  Wbridathlw;  nor  in  equity,  for  the  acts  of  EW  in 
<flA~*$intldiIir  rnstarice.  He  supposed  himself  bound 
^■Rbj^  and  made  rib  defence  at  law;  nor  does  he  even 
^feHfcitf  "this  hi  Ins  bill,  as'  a  ground  for  relief  in  equity. 
^ftd&'ft&e  cfrcumstances,  I  strongly  incline  to  think, 
£Wti&'&*e  differs  Materially  from  any  of  those  in  which 
wftf  has  tieen  refused  jn  eqtiity.     But,  as  a  majority  of 


< 
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kARcK,iso8.'the  Court  19  of  a  different  opinion*  and  as  I  cqocur  g^ 
turpln     ^ec^v  ^  the  grounds  uppn  which  former ,  decisions  .ugflp 
v         this  question  have  been  made,  I  shall  acquiesce  in  t^cif 
opinion  without  further  observations^ 


m±. 


Judge  Roane.  Whether  James,  the  high  sheriff,*  *w 
liable  to  the  judgment  of  the  appellee  for  the  fees  jp 
question ;  or  liable  in  that  particular  form  of  action*  js  a 
question  completely  and  emphatically  legal.  If  detyft- 
tnined  erroneously,  that  decision  must  still  bind,  until  duly 
reversed  by  a  Court  of  Law ;  and  a  Court  of  Equity  cannpt 
relieve  against  the  judgment  on  the  mere  ground  of  this 
error.  It  is  a  question  which  is  not  cognisable  by  tha^trir 
bunal.  It  cannot  do  this,  however,  palpatio  it  may  con- 
ceive the  error  to  be ;  for  if  its,  jurisdiction  is  admitted  ia 
plain  cases,  it  will  go  on  to  adjudge  what  cases  are  pfoixy 
apd  the  function  of  the  appellate  Court  of  Law  will  be  en- 
tirely superseded.  It  is  believed,  that  no  difference  ezis^ 
in  jthi$  respect  between  a  judgment  suffered  by  default,  a^ 
;one  obtained  upon  a  verdict.  yit 

.    The  docfrine  just  mentioned  was  fully  settled  hv.t^ 
Court,  upon  argument,  and  a  full  consideratipnof  all  Jfjif 
(a)  1  Call,  p/ccedingc^stsy'm  the  case  of  Terrell  v.  X>kk.{a)    Ip  thpl 
546.  case  the  jurisdiction  of  the  Chancery  was  disclaimed  u/ii^fr 

strong  circumstances,  rather  than  (in  the  language  of  t}}£ 
President)  "  to  fix  a  precedent  wholly  destructive  of  aE^*^- 
"  tinction  in  the  conimon  law  and  Chancery  jurisdictiqi^/^ 

Considering  the. natural  and  progressive  tendency,  of  tlje 
jurisdiction  of  the  Chancery  to  encroach,  upon  that  of  j$t£ 
common  law  Ccmrts,and  thus  not  only  to  lose  the  advantages 
of  J[ury  trial  and  viva  voce  examination,  but  also  to  give  a 
man  the  benefit  of  his  own  testimony,  that  jurisdiction,  how- 
ever salutary  and  valuable,  should  not  be  extended  t§  u^p 
overthrow  of  the  jurisdiction  of  the  Courts  of  common  la^r  ; 
nor, ought  the  land-marks  established  by  diis  Court,  in  rela- 
tion to  this  subject,  lightly  to  be  departed  from. 

Upon  this  ground  of  error?  then,  the  appellant  is  not  en- 
titled to  relict;  but,  indeed,  he  has  not  himself  taken  this 
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ground  in  his  trill,  but  has  merely  thargeU  therein,  that  the  u a*ch,ibg& 
fcooey  recovered  against  hSm  had  been  previously  paid.   I  V^^L^ 
my  here  ask  why  this  defence  was  not  used  at  law;  it         y. 
being  a  dear  principle,  that  discounts  shall  not  (without        _ 
assigning  some  reason)  bejtrst  set  up  in  equity?  The  case 
of  the  appellant  is  therefore  incomplete  in  this  respect, 
But,  waiving  that  objection  $  the  answer  of  the  defendant  . 
ias  expressly  denied  the  payment^  and  that  answer  is  pow- 
erfully supported  by  the  testimony  of  Theodorici  Scruggs. 
Scruggs  states,  that  Hilf,  after  the  tin^e  ntentibned  by  Flippen 
and  Carrington,  admitted  that  he  had  not  paid  the  money 
due  for  the  tickets,  but  said  that  James  "  had  tfckea  and  coir 
u  lected  the  tickets,  and  ought  to  pay  for  them."    If  thi* 
be  the  fact,  certainly  U>e  judgment  cannot  be  said  to  be 
inequitable*     This  answer  and  deposition,  therefore,  en- 
tirely outweigh  the  testimony  of  flippen  and  Carrington, 
(upon  which  the  County  Court  probably  went  in  the  case 
of.  the  motion  against  Hill^  but  that  testimony  taken  sin- 
gly, is  at  least,  equivocal  and  inconclusive,  whereas  that  of 
4e  answer  and  of  Scruggs  is  positive  and  affirmative.  This 
litter  testimony  must  therefore  prevail ;  and,  on  the  merits, 
the  judgment  of  the  appellee  ought  not  to  be  enjoined.  The 
appellee  ought  not  to  be  at  all  affected  by  the  decision  ift 
the  County  Court,  in  the  case  of  James  v.  Hilt,  as  he  was 
no  party  to  that  controversy ;  although  (happening  to  be 
gtsent,)  he  may  have  interfered  in  cross-examining  the 
witnesses.     He  is  not  be  estppped  by  that  decision,  unless, 
Bke  other  parties,  he  had  had  a.  full,  fair,  afjd  pr&vioits  op- 
portunity to  meet  the  question  in  controversy. 

As  to  the  lapse  of  time  prior  to  1735,  it  is  accounted  for 
by  the  existence  of  paper  money,  and  the  revolutionary 
irar.  The  delay,  afterwards,  is  ascribed  by  the  appellee  to 
lie  existence  of  the  appeal,  to  his  infirmities,  and  the  death 
of  the  complainant*  As  to  these,  yvc  have  no  certain  date, 
(which,  if  they  would  help  his  case,  ought  to  have  been 
furnished  by  the  appellant,)  from  which  to  infer,  that  the 
delay  evinces  that  the  present   claim  is  unconscionable. 
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ju*to*,lS08.  The  tame  remark  applies  to  the  insinuation  that  die  ap« 
*"£££^  pdkehadbidbyuntiichedefcfe'of  JKft  wkirthe  trtrwof 
t.        taking  advantage  of  that  ciisumstance ;  the  rectfrd  being 
'  wholly  silent  as  to  the  time  of  his  death. 


J  am  therefore  of  opinion,  that  the  decree  be  affirmed. 

Judge  Fleming.  The  case  of'  Terrell  v.  Dick)  in  thh 
(«)  1  CWZ,  Court,(a)  seems  to  have  setded  the  principle,  that  a  Court  of 
^  Equity  wiU  not  interfere  in  a  case  purely  of  a  legal  nature, 

on  the  ground  that  the  judgment  at  law  was  erroneous,  where 
neither  fraud  nor  surprise  are  suggested,  nor  any  adventitious 
circumstance  had  arisen.     In  the  case  before  us,  James, 
the  intestate  of  the  appellant,  though  he  had  due  notice  of 
the  intended  motion  of  Thomas,  failed  to  appear  and  avail 
himself  of  the  law  that  seemed  then  to  be  in  his  favour,  and, 
without  any  defence,  suffered  a  judgment  to  pass  against 
Jiim,  contenting  himself,  as  he  states  in  his  bill,  that  he 
would  have  recourse  against  Hill,  his  under-sheriff^  not 
knowing  but  he  was  really  in  arrear  to  Thomas,  on  account 
of  the  receipt  he  had  previously  given  him  for  sheriff's 
,1      fees.    But  his  motion  against  Hill  and  his  securities,  made 
•'     $t  a  subsequent  day,  was  overruled,  the  Court  stating,  that 
the  receipt  aforesaid  was  discharged  by  the  *aid  Hill,  ^nd 
whatever  injury  James,  the  appellant's  intestate,  may  hgvc 
sustained,  it  seems  to  have  arisen  from  his  own  inattention 
and  negligence  \  and^was  this  Court,  as  a  Court  of  Equity, 
to  interfere,  it  might  tend. to  fix  a  dangerous  precedent, 
destructive  of  a  proper  distinction  between  the  conuqon 
law  and  Chancery  jurisdiction.     Upon  this  ground,  with- 
out considering  the  merits  of  the  case,  I' am  of  opinion, 
that  the*  decree  ought  to  be  affirmed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
of  the  Superior  Court  of  Chancery  affirmed,    *      [\    .' 


1807. 
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•:  -Palbrf  and  others;  Indians  and  pmpers,  agahiH'     mZZ+Ziq, 
f\  Mary  BBH.       -       ■ 

Bridget  and  others,  Indians  and  paupers,  against 

John  Hill.  ~      ... 

James  and  others,  Indians  and  paupers,  against  . 

Fjancis  Tucker*  - 

,    Takb  and  others,  Indian?  and  paupers,  agam&i       ""•„". 
latffeberry  Tucker* 
Hannah  and  others,  Indians  and  paupers,  against 
William  Evans. 
Sam  and  others,  Indians  and  paupers,  against  JBooih 
Warren  and  Mary  bis  wife.        ^ 

"'  THESE  were  several  actions  brought  in  the  District  No  native  4- 
Court  of  Petersburg  by  the  appellants  against  the  appel-  2^  brought 
fees  far  the  recovery  of  their  freedom.  Pleas,  "that  the  ***°  JS^"1 
u  plaintiffs  are  slaves."     Replications,  u  that  the  plaintiffs  1691,  could, 

'»  «  fiee  and  not  slaves."  £1*2? 

At  the  trial  of  die  issues  in  each  case,  the  plaintiffs  ex-  c»>  t*  J**- 

tnbited  the  testimony  of  witnesses  to  prove  them  to  be  de-  ,uT€, 

scendants  in  the  maternal  line  of  a  native  American  Indian    ^h*  mam* 

named  Bess  ;  and  the  defendants  introduced  other  testi-  *«^*  «*  °f 

..-  -  ,        .         . ,   _,       -       _..  t     i     .     .        1691,  and  not 

ifcony  to  prove  that  the  said  Indian  Bess  was  brought  into  the    fthtttd 

'  'firginia  in  or  about  the  year  1703.    Whereupon  the  coun-  ^^  jfrff 

'  ttt  for  the  plaintiffs  moved  the  Court  to  instruct  the  Jury,  ^JJf**0*^ 

mat  no  native  American  Indian  brought  into  Virginia  since  right^of  ma*> 

*  tie  year  1691,  could,  under  any  circumstances,  be  lawfully  ^Jaaw^a* 
made  a  slave;  w  but.  the  Court  refused  so  to  instruct  .the restricted. 

u  Jury,  declaring  the  layr  to  be,  that  since  the  year  1 705,  no 
a  American  Indian  could,  under  any  circumstances,  be 
u  made  a  slave ;  but  that  from  the  year  1679  until  the  year 
a  1705,  Indian  prisoners  taken  in  war,  might  be  free  pur- 
a  chase  to  the  soldier  taking  them  ;  and  that  from  the 
u  year  1682,  >  tufctil  the  year  1705,  Indians  sold  by  neigh- 

*  bowing  Indian*  as  slaves,  might  by  law  be  here  held  as 


15Q  &#t*me  dm  ofJpfiMk.  > 

MjaeMao*  "  mtfh>  and  tha*«luringlhat  interval  all  servants  imported 

^y^  "  «nd  brought  ante  thi*  country  by  seamri  lahri,  who  were 

otters      u  not  Christiana  in  their  native  cqrintry,  (except  Turks  and 

UUUnd     "  Moot*  in  amity  with  Great-Britain,  and  others  that  could 

others.      ««  make  due  proof  of  their  being  free  in  England  or  in  aAy 

"  <4  other  christian  country  before  they  were  shipped  for  ex- 

u  portation,)  were  accounted,  and  were,  by  law,  slaves." 

To  which  opinion  the  plaintiffs  by  their  counsel  excepted 
There,  were  verdicts  and  judgments  for  die  defendants  ; 
from  which  appeals  were  taken  to  this  Court. 

These  causes  were^argued  qn  the  10th,  17th  and  18th  of 
Ndvemker,  1807,  by  George  K.  Taylor,  fcr  the  appellants 
and  by  Hay,  for  the  appellees.  But  as  the  question  de- 
pended upon  manuscript  acts  of  assembly,  and  property  tQ 
a  very. considerable  amount, was,  involved  in  tfc.dff*vwyi» 
the  Coujrt  took  time  till  the  present  term  in  order. to  obtain 
from  tae  library  at  Monticello,  the  copy  of  a  similar  act, 
which  was  understood  \o  be  in  the  collection  of  the  Pf esi- 
11    dent  of  the  United  States. 

On  the  part  of  the  appellants  it  was  stated,  by  Mr.  Toy- 
lor,  that  the  only  point  made  in  the  Court  below,' was, 
M'  whether  Indians  could,  under  any  circumstances,  be  law- 

fully made  slaves  since  the  year  1691.  That  Court  decide 
ed  from  a  view  of  the  act  of  1705,  without  knowing  that 
the  manuscript  now  produced  had  an  existence. 

The  whole  question  depends  upon  an  inspection  of  this 
manuscript.  *  If  the  Court  shall  be  of  opinion  that  the  rnanu- 
.  script  is  genuine,  of  which  there  can  be  no  doubt  from  the 
internal  evidences  of  its  antiquity  and  authenticity,  there 
is  an  end  bf  the  questiort :;  the  adt  6f  1691;  bfeihg  -in  '-the 
very  words  of  the  act  tif  1  to?,' tniist  equally^  restrict  the 
right  6f  making  slaves  of  Lidians.(i)         "'\  "" 


ttX  On*  tithe  &**&&*>  <(Wf*  W.  Mem*.)  **<»  fvfeUfed  the  mx~ 


hi  thc&djfefr  ofih*  CmmntoAicalth.  1&L 

Ay*  forfke  appellees,  doubted  ^he  aadteatfcity  of  Ae  MAit&niSQfe 


bv»    Hethougktjt  strange  that  tbe  oMeat  Judawinthe  jy^     4 
umfry.  should  agree  that  the  act  of  1705,  restricted  the      others 
rigteoit  making  alares  of  Indians,  if 'one  of  the  same  hn~     HiM  and 
•  others. 


in  substance,  the  following  account :  "  That  he  had  been,  for  many 
"  years,  engaged  in  collecting  materials  for  a  publication  of  all  the  acts 

*  of  the  General  Assembly  of  Virginia,  from  the  earliest  period  of  our 
f  Jeprisxm  proceedings*  Perceiving  from  the  tetter -of  President  Jar- 
"  rrasox  to  Chancellor  Wytbe,  that  the  former  had  gleaned  cvcfj 

*  thing  relative  to  our  ancient  statutes  that  could  be  collected  from  the 
w  middle  and  southern  parts  of  the  state,  and  that  something  might 

*  probably  be  gathered  from  the  northern,  and  recollecting  that  the  'iVor* 
••asm  Meek  hadsoiered  less  from  the  depredations  of  the  British  thaa 
?'  any.  other  section. of  the  state,  where  any  of  the.  manuscript  acts  of 
"  assembly  might  reasonably  be>expected  to  be  found,  he  determined 

*  to  solicit  the  aid  of  his  friends,  in  the  legislature,  in  procuring  whaf- 
"  ever  documents  were  yet  extant  which  could  promote  the  execution 
••of  bk  plan.  With  this  view,  he  communicated  his  intentions  to  sere*, 
M  fal  gentlemen,  who  very  obligingly  undertook  to  assist  him  in  the  col- 
uiectisjn;  and  on  mentioning  the  subject  to  John  Miller  %  jun.  Esq. 
"  member  from  Northumberland  in  the  session  of  1806,  he  was  inform- 

*  ed  by  him  that  he  had  often  seen  in  the  clerk's  office  of  that  county 
M  a  MS  collection  of  our  laws  which  appeared  to  be  of  very  ancient 

*  date.  Tbe  object  of  the  Reporter  was  stated  to  the  Court  of 
"  Xcr\hss*bsrUmd  by  his  friend  Mr.  Miller  /  and,  as  he  had,  been  in- 
"  ibnoed,  it  was  unanimously  determined  that  he  should  be  furnished 
M  with  the  volume.  He  became  thus  possessed  of  the  MS,  which  was 
•'received  by  hjm  in  the  spring  of  the  year  1807.  On  examination,  it 
•wasftmnd  tocoimnefrce  with  /YirviV*  printed  collection  in  1662,  and 
M  contained  not  only  ail  the  sessions  nets  fr^  that  period  to  166^  where 
-Jkrws  esais*  but  some  acts  omitted  in  fun**,  and  a  regular  series 
"  of  the  sessions  acts  continued  down  to  1699.  Where  the  title  only 
0  was  given  in  Purvis,  the  statute  at  large  might  be  found  in  this  col- 

*  lection,  4t  had  been  compared  with  the  edition  of  1733,  and  the  tit!es» 
and  arrangement  of  the  chapters  perfectly  agreed.  It  had 
t  compasedwith  a  MS  received  from.  Thomas  £*ans,  Esq. 

m  of  the  County  of  Acc^ac*  containing  the  sessions  acts  continued 
"  down  from  the  termination  of  Purvis^  to  nearly  the  end  of  chapter  xx. 
"of  tbe  sessions  acts  of  1691,  which  collection  was  certified  by  Mr. 
"  Evans  to  have,  been  truly  copied  from  a  MS  bound  up  with  an  edition 
**  of  Purvis.  A  like  comparison  had  been  made  with  the  sessions  acts 
«*f  1093,  preserved  in  MS  In  the  Council  Chamber  ;  arid  the  whole 
i  found*)  correspond,  except  a  lew  unimportant  vajfotions. 
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MA*cft,i80fr  pok  had  existed  at  early  at  lftft*    But  the  maaaacript  met 

\ftM^!nd  m&*  never  have  received  the  royal  assent.    . 
others         Even  under  the  law  of  1705,  authorising  a  free  toads 
HttTand    with  Indian*,  he  had  always  thought  the  decision  of  tfc* 
otfae!'t*      Court,  in  Coleman  v.  Dick  and  Pat,(a)  erroneous  ;  uM 

(«)  1  Wath.  wished  to  know  whether  this  Court  would  now  permit  him 

***        -    to  controvert  that  decision. 

Judge  Tucker  had  no  objection  to  hearing  Mr.  Hay  m 
the  point  touching  the  authenticity  of  die  manuscript  act ; 
but  with  respect  to  the  decision  of  the  Court,  in  the  case 
of  Coleman  v»  Did  and  Pat>  the  same  principle  havbg 
been  settled  so  long  ago  by  die  General  Court,{l)  arid  tnaky 
of  the  Judges  transferred  to  this  Court,  where  the  same 
decisions  have  been  made,  he  considered  it  the  law  of  die 
land  confirmed  by  successive  adjudications.  He  could 
not,  therefore,  agree,  notwithstanding  his  respect  for  the 
counsel,  to  hear  an  argument  upon  it. 

Judge  Roane  was  willing  to  hear  Mr.  Hay  at  any  time 
as  to  the  authenticity  of  the  law  ;  but  could  not  agree  that 
solemn  decisions  of  the  Court  should  be  stirred. 

Judge  Fleming  was  of  the  same  opinion. 

George  K.  Taylor  observed,  that  from  information  of 
gentlemen  older  than  himself,  he  was  enabled  to  state  that' 
the  practice  under  the  former  government  was,  that  tirff&* 


"  particularly  in  the  particles  "  the*9  and  "  and."    The  antiquity  qt  $m 

"  volume  was  apparent  from  inspection ;  and  its  authenticity  rested  ea 

"  that  also,  combined  with  the  attestation  of  the  Clerk  of  tike  Hobse" 

.     „  "  of  Burgesses,  and  the  circumstances  already  detailed.    Antitbefc'aB» 

"  cumstance  was  observable.    At  the  end  of  die  acts  of  several  v£  the 

"  sessions,  an  account  Vaa  raised  against  the  County  of  &or&rmket+ 

"  land,  one  item  of  which  was  for  a  "  copy  of  the  laws,"  furnished  by 

(£)Seepost,p.  "  the  clerk,  at  the  fee  of  SOCTbs  of  tobacco  then  established  ty1*w?^&) 
154  note  up. 

00  ^cnt**'*     ^  *  lhe  ****  °*  8*™&***<*1xr* ▼•  ******  ■«*  *■**.  JKoc^jsjL 
*r*UmC  ."      J.  part  2.  note  to  p.  47.  andl  Bening  and  Munfora\  IZ$. 
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•JOTlMffi^gy  rm  iMf««din^i  act*  it  became,  a  *4*e»,MQ^ 
tar,  if  not  repealed  by  the  King's  proclaBaajdo».(l)       .    :    ^^Taad 

Afc  Tfaykz  was.  proceeding,  in  argument  tp  prove. tbe      others 
aufoeificity  of  the  manuscript  then  exhibited,  whe»  he     Hill  and 
wj^tojped  by  the  Court ;    Judge  Tuckeh  decleringjthat     othew. 
he  considered  it  *  question  of  law*  and  that  it  would  be  as  / 
proper  to  go  into  testimony  gs  to  the  authenticity  of  Coke  % 
en  Littleton,  or  any  other  law  book.    In  short,  he  consi- 
dpredjta  mere  matter  of  inspection* 

Jfofr  a*  to  the  authenticity  of  die  manuscript  volume, 
ajywcdtbatH  had  no  stamp  of  official  authority,  but  rather 
appeared  to  he  the  book  of  a  private  person.  He  asked . 
iCjfce  QpAirt  w*^  prepared  to  say  that  a  paper  which  had 
np*,evkjen*x  of  authenticity,  except  its  ancient  appearance, 
should  t*  regarded  aa  the  law  of  the  land,  when  die  oldest 
lydgt*  never  knew  or  thought  of  it. 

He  understood  the  opinion  of  the  Court  to  be,  that  the 
book  was  to  be  tested  by  inspection.  It  was  an  historical 
%t  that  iVfcr  Severity  was  appointed  clerk  in  1688  :  and 
if  his  signature  be  examined  in  several  parts  of  the,  bopk 
subsequent  (o  that  period,  it  will  be  found,  that  it  could 
not  all  be  written  by  him,  unless  he  accustomed  himself 
to  write  different  hands. 

An  argument  against  the  authority  of  the  paper  ad-  \ 
^Mttin£  it  tp  be  authentic,  was,  that  there  is  no  evidence 
tj^t  these  laws  ever  received  the  Royal  assent j  and  ao* 
^gC^S  ty*  the  usages  of  those  times,  a  law  was  of  no  va« 
hditytill  that  was  obtained.  He  admitted  that  in  mor* 
■to&ra  times,  theTegislature  undertook  to  pass  laws  wfith- 
6ttt  tatjr  suspending  clause*  But  these  were  cases,  in  which 
ftetmg  was  not  disposed  to  interfere,  though  he  had  a 
mgqtiyz  pn  all  the  laws  parsed  by  the  .colonial  government, 
&»  e£  the  MS  (1669)  it  will  be  found  that  Sir 
Berkeley  was  requested  by  the  Legislature  of  Fir- 


(1)  Sep  note  beginning  p.  154. 
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MARc*,ltt6.  ginia  to  procure  the  King's  assent  to  the  %yn  passed  attho 

^P^JJ^  preceding  session*    At  a  subsequent  period,(a)  the  negan 

others      tive  of  the  King  was  admitted.     Mr.  Jefferson,  in  his 

HiU  and     *****  m  Vtrginm,(J>)  speaking  of  the  colonial  government 

others .      gay^  that  their  l*ws  were  of  no  force  till  ratified  in  a  gey 

(a)  1681.  p.  nera*  quarter  Court  of  the  Company  in  England  :  and  that 

155  of  MS.    the  powers  of  the  Company  were  afterwards  suspended  by 

$rst  cd.  18&  King  James,  who  took  the  government  into  his  own  hands. 

Yc)  ?!  120  ^  ***  *ame  auth°r»(c)  lt  wiU  **  8een  that  °°*  of  Ae  ***** 

first'  ed.  p.  des  of  the  convention  made  in  1651,  between  the  colony 

and  2*BurV*  aa^  the  commissioners,  under  Cromwell,  provided  that  the 

Witt.  Firg.p.  Grand  Assembly  as  formerly  should  convene  and  transact 

the  affairs  of  Virginia,  &cf  which  was,  that  the  laws  were 

of  no  force  till  tl>ey  obtained  the  approbation  of  the  Kxn& 

In  the  preamble  to  our  state  constitution  is  a  recognition 

of  the  feet,  that  the  King  had  a  negative  upon  the  tarn 

under  the  colonial  government.     In  the  Chancellor's  revt- 

(O  £.  Tj-ed.  sal,(rf)  it  appears  that  certain  acts  were  suspended  till  th$ 
J785.  p.  3.  5.  v.     ,  ,     .  ,  N  * 

6. 9.  fcc.        Kings  approbation  was  known. (1) 

.  (1)  On  no  subject,  perhaps,  had  there  haea  such  a  diversity  of  opt* 
Dion,  as  that  whkh  relates  to  the  prerogative  and  practice  of  the  *M% 
under  the  colonial  government,  in  giving  or  withholding  his  asses*  to 
laws  enacted  by  the  Legislature,  in  repealing  those  laws  brproctaiaatsBft; 
and  instructing  bis  Governors  not  to  pass  others  without  a  ilsjisiisiani—J 
ing  their  operation  tiU  his  pleasure  should  be  known.  Sine*  the  ftrv* 
going  argument  was  delivered,  the  Reporters  have  discovered  in  a  MS 
journal  of  the  proceedings  of  the  Council,  in  their  legislative  capacity, 
a- joint  address  and  representation  from  the  Council  mud  House  of  Bur- 
gesses to  the  King,  and  separate  addsesses  60m  each  branch  of  tbe&e. 
glslature  to  the  Governor,  agreed  to  on  the  15th  and  Mth  of  jtjriU 
1752,  which  eihibit  a  more  satisfactory  view  of  the  sentiment*  of  afce 
people  of  Virgins*  on  those  topics  than  any  paper  hitherto  presented  tp 
the  public  .  . 

The  occasion  which  gave  rise  to  this  controversy  was  the  rbooirtna;  t 
In  1748,  the  Legislature  made  a  rtvisal  of  their  laws,  which  were  dot* 
enacted  by  the  Governor,  Council,  and  Burgesses,  and  transmitted  t« 
the  King,  fify-texen  of  those  revised  acts  received  the  Royal  assent* 
and  am  ware  repealed  by  an  order  of  the  King  in  Council,  bearing  date 
at  St.  ?<mc*yi,  the  ?lst  of  Oe&tr,  1751.    (See  MS  journal  of  the 
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'  4ftre  tool  feto  dm  MS  collection,  we  shall  find  no  sus*  ua«ch,1808. 
finding  clause  to  any  of  the  acts.     Probably  they  were   p^'^nd 
rMhsedontabjectB  of  little  moment,  and  acted  on  imme- 
diately ;  or  .they  might  have  been  sent  to  the  King  and 
CcHtncB;  or,  perhaps,  not  sent  at  alL 


others 

Hill  and 
others. 


ConncS  of  Virginia,  of  April  15th,  175%  and  the  last  page  of  the  edi- 
tion of  ffce  laws  of  1732,  Where  those  ten  acts  are  recited.) 
'  ttc  grievances  of  which  the  legislature  complained,  were,  that  the 
fee*  repealed  by  proclamation  were  not  only  of  great  public  utility,  but 
Inst,  according  to  standing  instructions  to  the  Governor,  "  no  law  could 
"f>t  .re-enacted  in  the  colony,  to  which  the  assent  of  the  King  or  any 
*  of  his  predecessors  had  once  been  refused,  without  express  leave  for 
•'that  purpose  first  obtained,  upon  a  full  representation  to  the  King  and 
* inVrwmJnisiibncii  of  trade  and  plantations,  of  the  reason  and  neces- 
"^o/>«uag  such  law;"  and  that  by  the  mere  act  ©fgmnr  theRoyd 
ttje^to.fify-acreaof  ilbose  laws,  which  from  their  own  nature  must  re- 
jgwjt  frequent  alterations  and  amendments,  it  deprived  the  legislature 
*£tbepowe>  of  revising,  altering,  or  amending  any  of  them,  without 
feseroags  suspending  clause  in  each  act. 

The}  express  their  ideas  of  the  King's  prerogative  m  matters  of  le- 

fislrtion,  in  these  forcible  terms  :  "  That  as  we  conceive,  according  to 

"the  ancient  constitution  and  usage  of  this  colony,  all  laws  enacted 

**ea*Jbrite  public  peace,  welfare  and  good  government  thereof  and 

to  the  laws  and  statutes  of  Great- Britain^  have  always 

ad  held  to  be  in  full  force,  until  your  Majesty's  disailow- 

i»  notified  here,  and  that  the  same  may  be  revised*  alter* 

time  to  time,  as  our  exigencies  may  require* 

Wist  Uial  wJhen  a  law  enacted  here  hath  once  received  your  Majesty's 

*s|atgbal.Mju»  and  hath  been  confirmed,  finally  enacted  and  ratified,  Una 

5lnjtncaane*  by  the  Legislature  here  be  revised,  altered,  or  amended* 

*fjn\*at  a  clause  therein  to  suspend  the  execution  thereof  till  your 

9J(ajss|gr>  pleasure  shall  be  known  therein,  even  though  our  neoee> 

&s|t»fbx  sn  immediate  revisal,  alteration,  or  amendment  be  ever  so 

,.  IV JPCfweoeBtatioji  concludes*  by  praying  that  the  King  would  signifjf 
«>  hts  Governor  here,  that  it  was  not  his  intention  to  u  fix  those  confirm* 
tttUsn  so  unalterably  upon  the  colony,  but  that  they  might  be  altered 
from,  time  to  time  as  the  circumstances  of  the  country 
seqaire  *  provided  that  they  should  not  be  repugnant  to  the 
*4S*S  sad  statutes  of  Great-Britain,  "  always  having  a  due  regard  not  to 
*a*ss#  msj  lame  to  take  egeet  ivtmediamfa  that  the  King  had  instructed 
9Mm  Gomewnornot  to  pom  without  a  suspending  clause  till  the  Rojal  assent 
m  might  b*  had  thereto.9* 
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**ac*,l0B0»     J$6w  it  appears,  that  even  after  the  conteitaboct  the  sump 

^^^  act,  a  law  cm  the  subject  of  estrays/a)  was  suspended  til 

others      the  King's  approbation  should  be  obtained  :  and  can  stbtr 

Hasina    believed  that,  in   1691,  the  legislature  would  hare  tafr- 

«*&•**•     tured  to  pass  a  law  without  a  suspending  clause  if  it  had 

(a)  Chan,      not  been  *ke  known  usage  of  the  country  that  the  law  was 

«***  P*  &      of  no  avail  without  the  King's  sanction  ?  We  have  already 

seen  that  in  1681,  the  Legislature  of  Virginia  passed  a  law 

•emeemiBg  manufactures,  which  was  immediately  annuBctf 

by  the   King,    At  this  period,  too,  it  appears  that  there* 

was  the  best  understanding  between  the  government  of 

(A)  5  BurVt  Virginia  and  that  of  England.{k) 

$L&    Vir*       Another  reason  why  this  act  never  could  have  been  lawt 

is,  that  it  was  never  inserted  in  any  subsequent  coHec 

tion* 

(c)Bev.Code,     The  act  of  17Sr,(c)  for  supplying  the  defect  of  evi- 

p0^'  c'     '  dence  of  the  Royal  assent  only  respected  laws  which  had 

a  suspending  clause.  ? 


Whatever  might  have  been  Ihe  original  ckartend  rights  of  thecaloay, 
eethe&ittoof  the  King's  prerogative,  it  teems  that  lie  bad  in  the  stove 
Instance,  at  least  attvmedibt  power  of  giving  the  Royal  use  at  to  taws, 
which,  according  to  the  *  anci««  «mstitotion  and  usage  of  th*-*dl>ay» 
as  uitd^cstood  by  tba  Legislature,  retired  im  such  sanation*  -flaaa4aw 
posingen  future  Legislatures,  even  consistently  with  their  ow**o*a*f*** 
tion  of  the  constitution,  the  necessity  of  annexing  sujpcndmg  clauses  tfr 
alt  such  acts  whenever  afterwards  it  should  be  found  expedient  to  alter  or 
amend  them.  It  appears,  too,  from  the  same  representation  and  *£• 
dresses  that  the  King  had  been  in  the  habit  of  repealing,  by  prccanaaa- 
tkn,  some  laws  enacted  by  the  colonial  assembly,  and  of  faulructloa}  his 
Governors  not  to  pass  others,  without  clauses  suspending  their  opeter 
tion  till  the  Royal  assent  should  be  obtained.  These  nets  are  not  recog- 
nised, in  the  preamble  to  the  state  constitution,  as  the  exercise  of  r(rAts* 
but  complained  of  as  a  perversion  of  the  government  into  a  **  detest** 
u  ble  and  insupportable  tyranny."  ■  *  * 

If  the  legislative  exposition  of  the  ancient  constitution  of  Vtrgmiap  mm 
given  in  the  above  extract,  be  correct,  it  would  at  once  furnish  a  rea- 
son for  submitting  the  acts  of  1662 -to"  the  King  for  his  confirmation  * 
because  these  acts  were  evidently  a  recital,  snd  the  original  laws  ffoa* 
which  they  were  selected  had  probably  oace  received  the  Royal  assent: 


In  theHSkt  Ylmr  of  the  Commonwealth.  1ST 

^  judge  Trofcjnu    If  the  appellants  be  proved  to  have  k*fteir,iao8» 
toe  tadod  from  Indians,  bow  do  you  justify  holding  them  ^J^J^ 
Stdsvestefeeept  by  acts  to  be  found  In  Purvis's  cottectioiv     ottos* 


T. 


which,  fa*  aught  appears,  may  have  been  a  private  collec**    bui'smC 


4%,  The  difference  it  4his  :  Purvis's  collection  wq«a 
jMjfrnyttftd  to  public  inspection  j  and  if  there  were  aay  er- 
mm  injt,  jhey  might  have  been  discovered  and  corrected^ 
iferqwtftpdft  upon  the  same  ground  at  all  other  collection* 
«f  lam*  lth*s  been  received  aa  authority,  and  acted  on 
*s  such  m  a&  our  Courts 

...•.-   .•  .. 
.  Curia  4M4afi  vulu 

Twwfry,  JfercA  15,  1608*  One  of  the  reporters  hav- 
fogV  at  the  request  of  the  Judges  expressed  at  the,  last 
term,  procured  from  the  library  at  Mo^ttcdh,  a  copy  of 
the  MS  act  u  for  a  free  trade  with  Indians?  this  day 
submitted  it  to  the  Court. 

Judge  Tucker  observed  that  be  required  no  further  an- 
gmncqt*  Three  copies  of  the  same  act  agreeing  in  every 
[  pointy  had  been  produced ;  One  from  die  east- 
one  from  Northumberland;  and  another  from 
Wtntkstffa  Nothing  but  a  miracle,  or  their  being  genuine, 
esflfcl  have  produced  such  a  coincidence* 


ta**B  and  Flbmih o  did  not  consider  any  fur* 
:taeeessary. 

^  T#&dayy  March  22.    The  Judges  delivered  their  opi- 


**]ttt%e  Tcckxr.    The  only  question  in  these  causes,  is, 
wtyether  the  act  of  Assembly  cited  and  relied  on  by  me  in  * 


v*  Wrighu£a)  as  having  passed  in  the  year  1691,  £0  j*S[ 
is  to  be  regarded  as  the  law  of  the  land,  or  not.  -  138. 
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iTAftCH,180B.  Mr.  JBkfAngy  since  that  case  happened,  has  procured 
fromr  Mr.  Evans,  on  the  eastern  shore,  a  copy  of  the  act 
frorfithe  book  which  I  had' seen  it  in,  and  founded  my 
opinion  upon :  and  he  has  also  procured  from  the  clerk's 
office  of  Northumberland^  a  volume  of  manuscript  laws, 
""  apparently  furnished  for  the  use  of  the  Court,  with  the 
name  of  the  clerk  of  the  General  Assembly  added  thereto, 
as  certifying  them  to  be  true  copies  ;  and  these  acts  are 
verbatim  the  same,  except  that  the  word  "the"  was  omitted 
In  the  old  book,  which  I  first  saw.  Since  the  last  term,  Mti 
HtrAng  has  been  furnished  with  a  copy  of  the  same  act 
taken  from  Mr.  Jeffersoris  MSS  which  agrees  with  the 
others,  with  the  addition  of  the  words  a  at  all,"  repeated 
before  the  word  "  places,"  in  the  enacting  clause  of  4h6 
first  section,  (corresponding  verbatim  with  the  enacting 
clause  of  the  act  of  1705,)  and  with  the  further  unimpor- 
tant variation  of  the  particle  u  a"  instead  of  u  t hf*  before 
2he  word  u  license"  in  the  second  section.  I  am  there- 
fore confirmed  in  my  former  opinion,  that  tht  act  of  ^691, 
h  to  be  considered  as  the  law  of  the  land :  and  conse- 
quently that  the  judgment  of  the  District  Court  is  erto^ 
neous,  and  ought  to  be  reversed. 

'  Jtidgd  Roane.  '  Upon  the  first  appearance  of  the  lfcanu- 
script  volume  bf  laws  found  in  the  clerk's  office  of  Nortti* 
umber  land  County,  bearing  every  mark  of  antiquity  andt 
authenticity,  I  had,  privately,  but  litde  doubt  that  it  was 
one  of  those  copies  which,  at  the  period  of  its  date,  were 
furnished  in  manuscript  for  each  county,  and  for  Which  a 
fee  of  300  lbs  of  tobacco  is  provided  in  die  acts  contained 
in  the  edition  of  Purvis,  p.  104. 

At  that  time,  it  appears  hy  an  examination  of  the  old  re-' 
cords  of  the  Council,  there  were  only  about  twenty  or  txoen- 
ty-two  cduntles  in  die  colony;  and  it  is  admitted  that  there 
were  then  no  printing  presses  in  America,  and  that  out' 
laws,  about  that  period,  existed  only  in  manuscript. 

Considering  die  destruction  naturally  incident  to  bfeokii 
and  papers  of  this  kind  during  a  period  of  one  hundred  and 


In  the  i2d  Year  qf  the  XZmrnomvcakh  1$> 

iigMeen  years;  and  that,  after  these  laws  had  undergone  ma»ch,18QJ. 
several  revisals,  the  owners  of  them,  would  in  general  be  ^[^f^Ji 
careless  of  their  preservation,  it  could  not  reasonably  be      others 
presumed  that  many  copies  (out  of  twenty-two)  would  still    Hill  and 
be  found  in  existence*     It  has  always  been  admitted  that     others, 
the  original  rolls  themselves  of  the  laws  of  this  period  have 
beep  destroyed  by  fire,  or  by  the  enemy. 

,  As,  however,  this  was  but  a  single  copy  :  as  the  act 
pow  in  question  was  unknown  to  the  Court  of  Appeals, 
and  to  the  General  Court,  in  the  several  cases  in  which 
ibis  subject  has  heretofore  been  drawn  in  question  ;  and 
particularly,  as  its  existence  was  unknown  to  our  late  ve- 
fierable  President,  (Mr.  Pendleton})  whose  age  and  obser- 
vation gave,  him  great  opportunities  of  information  upon 
$ia  subject ;  I  was  unwilling  to  decide  the  case,  unless  it 
were  absolutely  necessary,  upon  this  single  copy. 
,t  A  perusal  of   President  Jefferson's  letter  to   Mr. 
3&TTHE,  upon  the  subject  of  our  ancient  laws,  sometime 
ago  published  in.  the  Gazettes,  inducing  me  to  expect  that 
tjiUact  would  probably  be  corroborated  and  supported  by 
another  cqpy  in  the  possession,  of  the  President,  it  occur* 
red  to  me  proper  to  request,  (pi  which  the  Court  readily 
acquiesced,)  that  a  copy  from  the  act  in  his  possession 
t^jtyj^l  bephtained.    The  cause  accordingly  laid  over  until 
^kU  term,  and*  copy  hag  been  obtained  from  the  President, 
jrjgcb t.|3  now  before  us.    That  copy  precisely  correspond* 
jjjfa  the.^utt  in  the  MS  copy  obtained  from  Northumber* 
Imfa  except  in  the  omission,  in  the  latter,  of  two  trivial 
ptf  t^tfolc^gous  words  :  and  precisely  agrees  with  the  act 
^A7Q5+(a)  even*  in  respect  of  those  words.    This  cir- OO^17^ 
enmstanee  entirely  corresponds  with  the  information  said  12.  p.  8Q, 
$  Jupre  Jbpen  received  from  the  President,  "that  his  copy  is 
bj^Ked  to  have  been  owned  by  one  of  the  revisors  of  our 
f£ts  at  some  former  period,  and  is  supposed  to  h^ve  been 

mof.  j^ic-very  copiea  frqm  which  such  revisal  was  made. 
;  cQixftnnation  which  is  derived'  as  to  the  authenticity  of 
4fcj^^*VpW  of  ^e'  kw,„by the  prodwetifln  of , the  latter, 
^fpr&^r ^Ureijgtr^eiied  by  the  consideration,  that  the  two 


I 
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irA»cm,lsa*  copes  are  understood  to  hare  been  procured  from  dHfcWH 
and  distant  parted  the  country  ;  from  whence  the  idea 
is  excluded,  that  one  of  them  could  have  been  copied  from 
the  other*  -  • 

lean  therefore  no  longer  doubt  but  that  tins  actwaf 
passed  by  the  Legislature  in  1691 :  and  as  its  enacting 
clause  agrees  precisely  with  die  42th  section  of  the  act  of 
1705,  at  which  time  our  acts  underwent  a  rsvisal,  and 
therefore^  the  presumption  is,  that  the.  clause  then  ifistit* 
ed  was  not  a  new  clause,  I  am  of  opinion,  that  that  clause 
was  merely  a  continuation  and  re-enaction  of  the  pre-ex« 
jstinglaw. 

As  to  the  objection  that  the  Royal  assent  is  not  shewn  to 
have  been  given  to  this  act,  it  is  answered,  not  only  by  the 
consideration  that  the  records  of  those  times  were  burtrt- 
and  none  of  the  people  of  those  times  are  living  to  supply 
pn  inferior  kind  of  evidence  upon  this  point ;  bat  dso  bjr 
the  improbability  that  the  legislature  would  have  inserted  m 
*heir  revisal,  an  act  which  had  not  been  duty  perfected. 
As  to  the  objection  of  the  want  of  promulgation  of  Aos 
act,  it  is  true,  that,  latterly,  it  had  sunk  into  oHivton,  Ifctf* 
ing  been  superseded  and  continued  by  a  posterior  act  }Mt 
prior  to  the  act  of  1705,  it  was  promulgated  like  dff  enfr 
other  acts  ;   a  copy  was  deposited  in  the  clerk's  dffi&  of 
each  County  for  the  free  perusal  of  the  people.     I  tiA 
therefore  of  opinion,  that  the  instruction  of  the  District 
Judge  yas  erroneous,  and  ought  to  have  conformed  to  die 
ideas  now  stated. 

Judge  Fleming  observed  that  the  MS  act  of  1691  a$» 
peared  to  be  so  welt  authenticated  that  no  doubt  waaleftWtt 
Iris  mind  that  it  was  the  law  of  die  land,  and  conthmfenTsd 
from  1691,  tiU  it  was  re-enacted  in  the  reVM  W  1705.°  * 

T^c  opinion  of  the  Court  was,  that  the  judgment  of  the 
District  Court  was  "erroneous  in  this,  in  the  Court's  fffc 
"  fusing  to  instruct  the  Jury  that  no  native  American  Mi 


%6m\amd*  moVwgvm  eiac*  itfce  year  M9I,  <*bH,  Mawnoaoa. 
*«nder  any  craua*taaces,  be-lawfully  atatk  a  slave,  a*d  pXT^i 
^■kd«cltd)^lbel«vrtobe«th^rm9e*''  other? 

Judgment  reversed,  a  new  trial  granted,  with  instruc-     HiU  and 
\  confonaUy  to  the  above  opinio*  oti^r-8' 


Taylors  and  Others,  devisets  of  Waits*   agaimt    .Monday, 
Huston.  Marck  2U 

THIS  Was  an  appeal  from  a  judgment  of  the  District  *?  *  *"*  °f 
Court  of  StmuUcn^  affirming  a  judgment,  of  the  County  JJSriings 
C^ofJkcttvAom.  5SLfc«5 

The  appellants  brought  a  writ  of  right  in  the  County  at  full  length, 

Court,  and  filed  their  count  in  the  form  prescribed  bylaw,  f^  in^hb 

Alter  a  ndt  to  plead,  which  was  continued  from  Novemfa**?*?^***4' 

ins$  tQ  May,  1790,  there  are  the  following  entries :  Maying  put  in  as 

•  Ueuaipka  md  time  to  reply*  July, «  Joinder."  XAJH 

Tl*  parties  went  to  trial  without  any  further  pleadings ;  pfea,"  it  was 

,   •         ,  »  i*  i  •    j  r       i      j     decided  that 

aodihere  having  been  a  verdict  and  judgment  for  the  de-no  issue  was 

fadant,  the  plaintiffs  obtained  a  writ  of  euperetdgae  6^  J/j^*^ 

tae  «£  the  Judges  of  the  General  Court,  by  virtue  of  which,  for   the  de* 

the  record  was  carried  up  to  the  District  Court  ofStauntoriy^^^^^ 

vberc  die  judgment  of  the  County  Court  was  affirmed,  swanled. 

Tfepbintifls  appealed  to  this  Court* 

Hay y  for  the  appellants*    There  is  no  issue  joined  in  the 
same*    The  act  of  If 86(a)  prescribes  the  form  of  the  Mk*.c*d£ 
«*&,  *mmt,  plea^  and  replication  in  writs  of  right*    The  ^33. 


Lpu»Ue  that  mode  and  no  other*  In  this  case 
4r*ihrfr  I**  ««ly  «ftid  thg  «  umwlpbtap  but  does  not  say 
ah****  plea  was. 

{My  fer.th*  appeal*** .  Mh  Hay  is  rigtt  in  saying,  that 
if  the  demandant  counts  according  to  the  act,  the  defendant 
em  fluid  ap  other  plea  than  that  prescribed  by  it*    H*. 


14ft  tikpnmi  <&rt  ofAppmh. 

*A*o**m*  h*s  n*  election.    If  fa  imleMta**  mourn fmit,  affca  of ,*e 
x££^g"  General  to*uP<»km  putm,  it  U  eqoMint  to  «Jimm> 
****      sumpoiu"    So,  in  a  writ  of  right,  if  tk*  defeno^tpkad  d* 
I^Mn.    a  Usual  plea,"  it  muatneca^ 
7—  ■    ■     prescribed  by  the  act?  for  he  could  put  m  no  other. 

Hcty,  in  reply.  Admitting  the  doctrine  contended  /or 
by  Mr.  Call  to  be  correct,  it  is  manifest  that  no  issue  has 
been  made  up  in  this  case ;  for  the  act  says  the  demandant 
shall  reply  in  the  form  of  the  replication  prescribed  by  ife 
Heijp  there  was  no  replication,  nor  even  an  apology  for 

(a)  1  Wa*h.  In  Brewer  v.  TarpJey^a)  it  was  held  {hafcthe  omi^ioj 
♦    '  \.         of  a  eimiliter  in  a,  plea  importing  th£ .  gtnjgal  mu&  was  a 

mere  misprision  of the  clerk,  (if  it  wcr^afiwtfta^aU^.and 
V)  Ibid.  155.  therefore  amendable.    But>,in  Steven*  v.  Talu$rr*jjfr  tfe? 

judgment  was  reyeysed  for  .want  oLan  issue, .though  wgp 

said,  "..thereupon  an  huue  -woe  joined  by  tfo.pa&iee"  M 
^       ,         th^t  case,  ,toor  there  was  a  regular  special .  pie*  in  bajj.  ,i» 

the  first  instance,  and  the  clerk  .afterward*  sai4. »  faffc 

eord.thatan  issue  was  jp4ned»     ,  .     „  ij( 

(«)  SGifl;  -Jft(&rrv«,i)Mwii10:)  tha  rirfrnriant , to  a focj^afrpfl  Jfr 
^  trespass  put  in  as  apleatjie  word  "  Juot^to^^  wty? 

and  itjvasheld  that  no  issue,  waff  joined*       .  ,     rm    ^  r,,., 

la  the  present  case,  the  cleric,  instead  of  putting  lA^ 

/   usual  plea  in  the  &n?t#  of  the  plea-  itself  has--mcrejy,  ptyt  is 

.tfe  twrtft  u  UtHolplea?  which  is  no  plea  at  alL    .       ,  ^. 

-  Co&  There 'is  a  distinction  between  the  dttti^s.4^1 
County  Court  and  a  District  Court  cUpk*  Xh*  fpptyf? 
only  takes  short  minute*,  and  it  ia.hia  du^.aj^^ardi^p 
extend  them  in  proper  form;  whereas^  in  ^.»Qij$pft 
Courts,  the  records  are  drawn  up  at  full  length,  and  sigbed 
by  the  presiding  Judge*  Even  in  the  District  Coufta,  die 
records  usually  say,  to  .a  plea, of  paypymt  tafca^f^^  of 
-<kbt,tl»pkin^.r^^^cnrra%.       ,  .,  .,      .vrN.    .;.- 

In  Stevens  v.  Taliaferro^  the  plea  was  cojnpJkcMod*  «yi 
it  was  necessary  to  specify  on  what  point  the  issue  was 


bt  the  JB*ftrt»  t^ktOmmmJbealth. 


l Ait  raw  than  *mmb*t&ieyQmt%m  whkh  mtacaattfr 
t^jttct-Ao  usual  pkmcW^^farf  aaav       'taylci^E* 
»di  ■*.*.- :w*-m\v.  i.v  .  '/.---  atkeet, 

^l4fiWBtey^;i*rcA  a6w    The  judge*  ^eBverwl  their  opi-     u^m 
nfcnt*  >  ■■■ 

Judge  Tttefczn.  The  apptilaota_brought  a  writ  of  right 
fa  theCounty  Court,  and  filed  their  count.  After  several 
iohtimttnees  for  apka,  there  bthis  entry,  "  Until  plea* 
and  time  to  reply,"  to  which,  at  another,  there  is  this  entry, 
•'Jciiclten*  'The  partie*  went  to  trial,  and  there  was  aver-  <    \ 

oHetand  judgment  for  the  defendant.    This  judgment  wa* 
aJh^ed  by  the  District  Court. 

*  BfdteCo^C6«rtlaw,(<t)  in  all  caaea  wherethetilk(a)J5tflm, 
t£%4a*tl»*ef  land  n dmwn  in  qaestferti,  die pleadings  tmm^67'  *** 
Wdto  tsriftfetg",  and  are  to  be  entered  at  targe  wkh  the 
ftdflfottat  tbcietlpfrn,  in  particular  boots  kept  for  that  patw 
flbse.  *THte  afct'  for  reforming  proceedings  hi   writs  of 
tigfat,(4)  vS&tfo  Ae  defendant  a  proper  form  of  which  he  (^  ran,  ^ 
*iay  VvfeB  hftbself  if  he  thinks  proper.     If  he  neglects  so  *?• 
to-do,  and  especially  if  he  offer  no  pka  in  writing  at  <t&% 
lie  VkA  foot  f«ve  any  advantage  of  his  own  negfcfe  Wfcere 
*ere  is**D  pled'  in  Hvriting  hi  suite  concerning  lands,  there 
en  be  no'issue  joined:  the  one  is  a  •prehminary  to  tile 

»*.!'"' B|      *"Wj  .,    •         •        - 

**  wirftsf  *8f  Hfefct,  wlfieh  are  conclusive,  whichever  way 
ft^may  b^determh^l,  k  appears  to  me  to  be  absolutely 
necetaaiy  to  hold  die  parties  to  regular  pleadings.  Other* 
Srtfe;  Instead  oraettding  mere  tfght,  they  taaay  be  "the 
HSMk  ctf  e^tabKshihg  eltensTve  wrongs  I  therefore  t Wok 
W^uBgffeent^rius^  be  reversed,  and  all  the  proceedings 
Vliflft^  h*  t*  th*crthtifctaM  aaide,  and  a  repleader  awarded, 
faawfca  i  !•*.  r^i^ns'  «'  *\  >.  * 

y  *  Jtfiges  'RcA**  and '  Fleming  being  of  opinion  that  the 
^Jjjjiii^iifii  imflTil  td  be  reversed,  and  a  repleader  awarded, 
%|k:  following  was  entered  ai  the  opinion  of  die  whole 
**^&Mut  JWge'I&ow.) 


J** 

JodgMtt**  #f  Com*j  and  district 


Tayio«  And*"1  k*******"1*  "  ***  Ac|*W«i*St  «■*  ill <&*  fa* 

other*      "  ceedmga  in  t)ie  said  County  Court  aubaeqaattt  to  day 

umm.     H€ouii<icaata«la,  ami  thatAc  patrfet  eat  prpctfaat** 

•«'m'^  j'»  **  pfead  anew*"  .(irua; 

JMSwagpt  '  Nefsoo  fljf otW  Matthews  and  aftotfafr.  *  M"*  * 

JfarcA  2L       .   -.  .         .  *,.     .  .,,  ..  .,'■     i , -  j»#  - 

A  render  *  ON  m  appeal >,takm  by  iht  comptoiiwii^  fitvaV*  nlttfe* 
r^tSTS  «*  ^  *****  CoUrttf  Chaw*jf  fet  tte4!to***f*JSli 

land",   with    trjflt.  *  i  i"n:««t 

r?nty,«co^  .  AW»%  «*<**  Aft  tagitawig  <rf  *e j»ar  1785*  ¥§»§# 

timation    a  '  .,«>-,  ,r        • 

specified  a»fc)rf#:«pte?«4  »t*  aat.agrpjiQa^  wjtja  M*ttk*m§  mJm 
mZfS'tm*  P***1***  <>f  a  ***  *f  tod  comprahci^ig  **  pb#*#m 
when,  in  fret,  w^uatfo*  tfef  said  JWfajkemJbm  rmd^wify  fcFa#ttowy# 

ed  quantity,  (aoaeU*  ift&fP  4w  the  *Hwe$3oce  of  a  *hie,in  f&**u*f*» 
^^5f^  •***'**  **  iW«'-foWflrfe:  .purqhojica  ty#wa>t<m  anA 

purchaser.      Qt&ge^J&ttftfuxtA  Jfeftfc/  L^i^fU  apd  Cffiptajgiqg  57* 

A  deficiency  ^FC8>  ^^rtf  **  ***>  aad  the  two  swifojr*  aa  having,  be** 
pf  eifht  teres  mis  by  Atftvct  ^ham^jCfiWJ^^T^  tbo  we^^imal 

^^retu^^'r^^  *»  q$hcr  jm»*t 

nomorethtnSpWtb^a9tf  .«*  ffa  quantity  m%  bwtyrk  at  fir^a^^/jg^^ 
a   purchaser  ,  .       .  ..    .—-  •  ^^      - 

Who  buys  for  *4*  &ntaw  <&M  3Qp,«cr*  "  I>eae  m«m  WW  w*k 
J^«^**  g*  ***  9*  °f  f**wa?ft  }7fft  fcr  ^Whijpaafc 
My  expect    Oath*  *f$  of .4*?aiaVr»  UW,  Jt  tjaed,  ^dth,jr^a«/,w^ 

Where  land  it  sold  with  wti*Wtyf  arid*****  tt  a  dMfcfetftyfitf  &fc  qftatttk**  A* 
purchaser  is  entitled  to  compensation  for  the  value  of  such  deficiency,  not  at  tha  t£nc 

WohenH  U  discovered,  but  at  the  time  of  the  contract. 

'      ,  /':*        •     .         •    '  .  .  ■  :■..'■  . »  .        1 

If  several  tracts  of  land  be  sold,  as  acljoinins;  each  other,  for  a  jetos*  sum,  and  no 
vpecifioation  he  maHe?  at  the  Bme  of  the  centrl&V  of  tbc  qtotifcfW  se^araltf  4aatfe  f*f 
each  parcel,  s^^m^de^iaaflr  in  ^m^^f^^fir^^ 
antitled  to  compensation  for  such  deficiency,  according  to  the  average  ™ue  Oftgf 
spAo^  tract,  and  not  of  tfaa*#s«rff;  tracta  ailen  Kjpi»w^v     -j>  j*  -r^  L.  *•      *  **v# 


In  the  m***&Wrtnmmdbt*Itk  Mft 

fl0Nj^4*Vaftna£flflsd.hy.(ttBr£v  JmU/tkewt  dada#iafriS^«iW~  wm9*MQ$*, 

**•  «orttrtN»fv  9rJefi*&  mebd.OB  the  same  d*r         * 


■kfast*  wad  executed  far  the  two  *wvqp*/  one  ■ 
115,-  the  other.  4Monfe,  nUHn§  in  the  whob 
1M«m.  .The  ilnul  fnwa  lajtfjWnn  iiftl  wiffi  Hi  VhAiimi 
dtfentasLtite  land  at  being  tk*  #hich  w*»  "  conveyed  to 
%  faq»Lm;»ri£rc*yr  Matthew  him  Randal  Lo*th*rt  by 
"i*ed»  dated  *be  19th  and  20th  Jvgurt*  1762,  and  by  pu- 
«tfieft«ma  *k*;*iASamj*a*  to  the  said  Qeorgt,"  and 
a«*t»**Aatn  »  well  known"  fees  and  corners,  without 
ifcnfliailni,  the  courtes  or  distances.  Tht  deed  of  pert*- 
Itei  Wfaui'fl  «>f  6tatcs,th«*bove  toted  to  contain  $72  act**, 
s*wW««j4itt*  the  deeds  freaJ^^  aril 

•^tfjAgttttt  *f«£,  <mry  caU-for  5S**tres;  making  a 
MNM9|Moa*90rjMtf€S« 

^Boad*  4r4he  jMrsHawwjaoney  were  graftted  by  N*U*n 
to  MattAimfriU  djf  ^Wch  wet*  ^charged,  eaeept  one  for 
40»ft»«rfcMi  vm^m  hut  that  became  doe* 
v &hm>  dfreamptteg  a  deftcienty  a  aU  three  of  thoe 
M**,  mftaiui  to-pay  the  above  bond;  and  judgment  having 
fcM^abttoaed  on  it,  he  filed  his  bill/ stating  his  ground  of 
4tji6tjfimd  yrapiqg  for  an  injunctku^fwhich  was  awarded, 
a  JJUCrtiUfK  ^od  hk agent,  S*Blackimrny  answered;  and 
fcah^.liiilaiiril  thatjtfe6**  had  or  might  have  had  f«U 
haawledge  of  the  landrfor  which  he  had  accepted  deeds, 
ttteoe  was  tfirected  fc>  ascertain  those  points.  But  the 
afterwards  agreed  to  waive  the  issue,  and  to 
the  fact  of  Nckon'*  non-residence,  and  that  die 
i  %rtm  nor  delivered  to  him  m  person.  They  also  de- 
^ftdjmy  knowledge  of  a  deficiency  in  the  lands, 
■""■frhe  smt  being  af  issue,  commissioners  irere  appointed, 
htcmstQt  of  parties ',  to  superintend  a  survey  of  the  said 
pjfcjf;  &,ndte  Jfhe  quantity  contained  within  the  fines  of  the 
ftA^*m%.a)s»  the  qnantity  coi^ahred  in  each  of  die  small 
Awaya*  and  whewn and  t»  wha*juno£ftttheft**urv*y»i*- 


106  liijiMim  a*rt*fAfipmh. 

«**<s3**tar&i»d  with  older  rigktiw    The? 

V-S5*£J!^'  49cenm  «id  report  tfcw/m*ri#irvaiu*<>f  thsdandi 


r. 


©din  d*tro«iiiai*<sirrv*j»  per  act,'  a*  wt&  *s4h»l#jk 
JS9^^ of  J^ruoryy  17T85,  as  oo-tfc*  4th  <* ^UMitdh 
■  "  '"  oomiaianaiwi^tretuisedfttourv^r  made:  midtittUshndiM» 
don,  and-repoxted  that,  dwJatgcnlract  atrfrf 10  EHBhnaifltt 
awes,  was  faciai  *y  actmli  n— i!UKJHunt'*d  coaftthtcfety 
*44*c*^  shfewing  a  defk*mtfy;*rf  *8  *ct«tt  *£h«W*¥*W» 
tireen  the iwtfaa/  cjuamity  -of  544acwMi, t*£taht^fclittlj' 
edited  for  in  Lokkhart*  de«ds  to  Stimtp**nai*i<9efrg*tM& 
thHvsix)f  552  acres,  Aeife  was  a  difference  of  tyU^ftW? 
ftfid4*tf*Mfi  the  sttifd  quantity  0#6tf2?tt4*tt,ittfl*  liMMt*I7tf 
MM  expressed  in  the  xleed  from  JMbfrtt^'^^Mfr'ti 
Nolson,  xhtre  was  a  different*  of  *fcw*ty  actesV  DuiM&g  ltt 
the  whote*  deficiency  of  »<acre«,  a*«pbi*edtyiii*«^ 
misskmers.)  They  furrdie^  report,  that  ohe  tffr&to&IBk 
saiVejto  described  in  the  title  bond  as  tying  b*  Ott  IMlM^ 
*fe«it  tfdti  of  the  tei%«r 'tr^fety  edntained  fey  'acturf  foettifitf 
a*eirt  44  aeres,  but  Hwas  en^rriy  lost*  by  interfeHn^SrftH 
okki*  rights ;  and  *fc*t«te other  snfcH' stoi-rt-y;  dfcierfb8M8 
tying  on  ^  %out4l-etet%Me,  tomained'  130^re^^^5Wfr 
of  iflnch '  wfre^ifact  com}>rrtended:tuiAfri  tRi  liriaf  dJTWt 
-  large  tract.  That  thfe'  avtrage  value'  of  ttese  fift0& 
attics  wafc  one-fonrdl'Wghfer  than  the  rat  of%£sttrve^of 
Which  they  purported  t6  form  a  p^  'TKl-^aiWAgS  m& 
ofeach  pared,  at  the  periods  afeov*  mehtfoniSfjS^i^ib^l 
^IbHows^    "*    M  '•■"•"■">  -  '  -  -*"•«  *vv**:«-»* 

'i:V-  '     ■■'  :"  '6'n'the  14th  feb'. M.   '  ^AV.IfWt 

The  plantation  or  tract  said  to  <              t  ,         .  ^      _ 

contain  57%  acres,       . ,              S6  75 .  .       ^,  SU/J  66 

Small  survey  adjoining  on  the    .      ..  k 

N.  W.  side,             .          fc           4  00  .  Jfc  .         12. Op 

Small  survey  adjoining  on  the  _ 

'       '..S-.E-3.^.      -^^  ,,,.,,:.  ,,???..   «,-„;..   -f/^ 

Andthet  otHtirbf  C<fef^  tra3'in«W, -frn^  flWlftfc  *f;«l 
forhfikrittctftty  dirtWhi^HJtfe  ^ttnfe^iittnttiSfediotiertf^tD  MfMtt 


Intht*&fa+flftVCmmo#wea!th.  Wt 


♦ehtoirfuhtnih  small  aitrVeywat  thepttftochi  tfoYSsaid?  ^***Ma*. 
meafcKtfflu* «a*A,and  a^an  appendage  *>  the  targetraet*.  v^££^' 
,|kr«oftiBU6sknei»  reported,  that,  according  to  the  dgpo~'       v. 
d^4feweiil#itito^  have  been  catted'  J^£^#. 

•afctin  Acknowledge  of  fchelaui  and  supposed  judgw  -■"  ' 
MftfcmsjKh  mattcis^)  the  two  small  parcels  of  44  and  51 
ati*%- which  mere  lost  by  interference,  were,  in  the  opinion 
«f  AMfapteeato*  rf»  an  e^ual  average  value  per  acre  with* 
tfctJvgc  <*ac*;  and  that  "die  large  tract  waa  reduced  one* 
$&mm >vah)*per  acre,  by  such  loss.  Considering  the 
MaBfr  tmvoy  of  44  acres  as  a  nec€ssartf  appendage  to  the 
togfrtrtc**  on,aax>untof  a?  valuable  growth  of  timber  con* 
»ifi"Jfr*1,y  sitastsdto  such  parts  of  it,  a*  were  much  m  want 
gf  itbt^vtkle;  the  commissioners  estimated  #<he  said 
ft1M^ti*ce^  worth,  on  the  14th  of  February,  17Bfy 
qgAtifyim,  and  ^m-  the  4th  of  il>ri/v  17$8,  twen*y-jb* 
dflttupfitracre.  With  respect  to  the  51  acres  of  the  other 
$WVj^V(los>^yt  interference  with  the.  large  tract,  consider* 
J^jt*,t&p#£  situation  from  the  cleared  lands,  anA.it* 
femg-jpcbjAed  in  and  adjoining  the  woodland  part  of  the 
kigt$!ac&4^*frw  no  good  reason  for  changing  thein 
QfiniQQt  of  it*  value  per  acre,  as  stated -in  their forma* 

HBP**- 

4,  A*  tjbe  hearing,  on the  12th  of  April,  1803,  the  Chan- 
^fer  pronounced  a  decree  to  the  following  effect:  That, 
JtjP  fle^d  from  die  defendant,  George  M&tthcwsy  to  the 
|JMHliflr,  (Nelson,)  calling  for  572  acres,  more  or  Jess,  when 
Mxthewf*,  from  a  recurrence  to  his  own  title  papers,  had 
OTteasoa  to  suppose  that  more  than  552  acres  were  con- 
in  the  survey,  Nelson  was  entided  to  a  discount 
the  judgment  for  the  value  of  twenty  acres ;  but 
tot  for  the  deficiency  of  eight  acres  appearing  within  the 
Ibof  the  said  survey ;  such  deficit  not  being  more  than  a 
ptrdkastr  in  gross  might  reasonably  expeet.  That  Nelson 
wNdso  entitled  to'  ft  credit  for  the  smaller  survey  of  44 
wbkb  was  wholly  lost  by  die  interference  of  older 
and  far  $1  actef  of  the  other  survey,  which  were 


K*M*ttH iflflfttfed wi*ia  the  lias*  of  the  buyrtotcu j»<rwwrii^ 
the  surveys  thus  lost  were  made  upon  tad*  for  which,,* 
the  time,  there  were  existing  legal  titles,  and  it  vat  awing 
,to  the  inattention  of  Matthew*,  thrt  the*  mmbsmmm 

>  were  not  discovered  before,  his  aate  wsd  c<wfcy?«e  * 
Ifelmu  That  i\Wwn  wm  moreover  entitled  tp  s>djacau|t 
foe  the  taxes  paid  by  him,  on  the  24  acres  deficient  in  dp 
large  tract,  and  on  the  difference  between  the  quw*lgr 
calledfar  in  the  two  deeds  for  the  survey*,  and  the  qpMph 
Uty  <Ktu<$9  held  by  hxvi  in  virtue  of  thoae.daod*;  which 
taocea were  to  be  calculated  from  the  year  1796  t*th*jtm 
If 00,  when  the  deficiency  waa  discovered  by  the  pteintf, 
and  the  error  was  or  might  have  been  corrected*  9u*  dv* 
Court  was  of  opinion,  that  in  ascertaining  the  value  of  4* 
deAcks,  their  value,  at  the  time  of  the  original  tatfomt* 
and  noto*4*y  subeefuent  period*  should  be  (tsot&dfcsj^ 
and  that  their  rra/  and  not  their  telatme  value  ahmdd  to 
adopted  by  the  Court.  Therefore  the  feat  report  of  4*t 
aammissienepi,  in  which  the  intrinsic  value  qf  the  vptx 
a*Ki>  at  *4*  tiar  e/  the  safe  was  ascertained,  withouC:a*» 
s^aet  to  its  relative  situation,  or  to  the  aggregate  pm* mid 
far  tbft  wWe  tract,  on  which  was  a  valuthle  a»jU  andptbar 

.  improvements,  none  of  which  appear  to  have  bqen  o*  tfcji 
lost  land,  waa  considered  the  just  rule  of  decision,  J3& 
Chancellor  made  the  injunction  perpetual  at  to>ifl  dofrr» 
94  cents,  being  the  whole  sum  for  which  be  considered  tfcp 
plaintiff  entitled  to  ^  credit,  as  wall  for  the  daficiency  .^f 
eweft  leveret  pfircei  of  land,  ftfovrlmg  to  ka*|fr<jssicfmJtW 
«*  the  time  <rf  the  contract,  as  for  the  tajqte  aforeafckj*  **fk 
for  a  small  account,  (the  correctness  of  which  did  not  a^ 
pear  to  bare  been  contested  by  the  defendant,)  after  ma  al- 
lowance of  the  then  legal  intereetupon the  v*h*  of  the  fa* 
land,  aa  above  assertained,  from  the  irat  of  Qtfafrry  If ftg, 
when  the  plaintiff's  bond  became  due  on  which  the  ju4f~ 
meat  had  been  obtained}  upon  the  taaea  according'  to  th? 
principles  settled  in  the  decoeei  and  upon  thftjtid/sjMP 
MeounU  mi  dmolvad  the  iqjuucttou  foe  tbe.jneaMgf* 
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Wtkon,  Maiming  a  credit  for  a  math  larger  sum,  appe*kd'*A*cE,iW. 
:to  this  Court.  Nelson 

V. 

f  *  Wickhamy  for  the  appellant.     There  can  be  no  question  and  .mother. 


'as  to  our  right  to  compensation  for  the  deficiency  in  the  '  . 

land-  Hie  only  inquiry  is,  what  shall  be  the  measure  of 
that  compensation.  I  shall  contend  that  we  are  entitled 
totbnrpensation,  not  at  the  date  of  the  contract,  b\xt  at  a 
stdtieyuerrt  period.  «    - 

Ate  to  so  much  of  the  land  called  for  in  the  deeds  as 
Ittter  tested,  there  is  some  difficulty,  but  as  to  that  lost 
£?  pribr  titles,  Nelson  is  entitled  to  compensation  at  the 
HtJtae  When  he  received  the  damage.  He  is  entitled  to  Ms 
cdbtract*  *  If  die  price  had  depreciated,  he  must  have  sub- 
mitted to  the  loss ;  as  it  has  appreciated,  he  is  entitled  to 
•Aetenefit;  He  can  only  be  compensated  by  giviflg  Wra 
AefaSvalu^  of  his  contract  ajier  the  purchase,  at  which 
*Jfae  he  sustained  the  injury. 

*    Iii  Groves  v.  Graves.(a)  which  was  a  contract  for  the(a)lJr<wAl. 
IkliVefry  of  certificates,  the  Court  determined  that  the 
UjftdfcNP  a?  Wdue  should  be  fixed  on  the  day  when  tdhe 
Vorfi'fal  was  to  hatfe  been  performed.    The  ground  that 
#b  CbutftHvent  upon  was,  that  after  the  day  of  payment 
lftiS  past,  4he-  party  ^as  not  b6tmd  to  receive  the  certifi- 
ftiCes*  but  might  resort  to  his  action.     In  Reynolds  v.  Wd- 
'tifffij  &c  Court  determined  that  Reynolds  should  pay  the  (Jb)  Ibid  164 
*Wafc:  of  the  certificates  at  the  time  of  the  trial ;  and  a 
^kflnctkm'^as  taken  between  the  two  cases,,  in  this,  that, 
•H*hfe  fermef,  tftere  was  a  contract  to  deliver  the  certifi- 
dHbe?it  ^jieture'dby,  but,/in  the  latter,'  there  was  no  6on- 
1ME,  ^W'ceftHfedtes  having  been  fraudulently  obtained  hy 
Se  agent  &f  Reynolds,  and  a  bill*  was  brought  by  the  heirs 
i!4r  adtAxhistrator'of  iPalkr  for  a  specific  restitution."    So 
W  Jfortis  v.  Alexander y{d)  die  iwner  of  certificates  was  (c)  3  cali, 
tJfasidered  as  entitled  to  the  certificates  themselves,  if  to  be  89t 
t^Jf  not,  their  value  at  the  time  of  the- decree.    The 
:  doctrine  tras*  recognised  in  the  late  case  of  Short  t. 
V01.  n.  y 
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MARGK,i&J8.  Stipwith,  Iti  the  Federal  Court ;  and  nothing  but  the  pectl* 
**^£^^  liar  circumstances  of  the  case  induced  the  Court  to  fix  the 
,     v.     ,    value  at  a  different  time.     The  difference,  however,  be^ 

and^no^her.  tween  certificates  and  land  is  this :  The  contract  cannot  be 

rrr~'  r  satisfied  by  other  lands,  because  there  cannot  be  an  identity 

of  situation,  &c.    But  with  respect  to  certificated,  if  the 

purchaser   be   disappointed,    he  can  vest  his  money   in 

others. 

The  next  point  to  be  considered  is,  what  should  be  the 
standard  of  compensation.  The  lands  which  were  lost 
vrzrtwocd-landS)  rendered  peculiarly  valuable  on  account  of 
their  being  annexed  to  the  old  plantation.  They  had,  there- 
fore, a  relative  value,  and  should  have  been  estimated  ac- 
cordingly. The  Chancellor  has  allowed  the  real  and  not 
the  relative  value ;  though  the  term  real  value  is  unintel- 
ligible, without  considering,  at  the  same  time,  the  relative 
value.  The  real  value  of  the  land  is  its  relative  value ;  be- 
cause its  value  is  estimated  in  reference  to  its  utility.  The 
true  injury  the  person  sustained  should  always  be  the  mea^ 
£ure  of  damages* 

If  the  value  of  the  land  at  the  time  of  the  purchase  be 
resorted  to,  what  ought  to  be  regarded?  The  price  paid? 
Surely  not.  A  man  may  agree  to  give  for  a  tract  of  land 
a  much  greater  price  than  it  is  worth.  In  this  case,  it  ap* 
pears,  from  the  report  of  the  commissioners,  that  j/eistnl 
agreed  to  give  too  much ;  and  an  arbitrary  standard  of  their 
own  has  been  established.  According  to  this  rule,  and  the 
principle  established  by  the  Chancellor,  if  Matthews  had 
tiot  had  a  foot  of  land,  Nelson  would  still  have  had  to  pay 
him  a  considerable  sum  of  money ;  because  the  real  value 
of  the  land  at  the  time  of  the  purchase  would  have  fallen 
so  far  short  of  the  .purchase-money.  This  shews  the  diffi- 
culty and  impropriety  of  making  the  price  and  date  of  Che 
contract  the  standard  of  compensation.  [Here  Mr.  FPicA- 
ham  went  into  a  minute  calculation  founded  on  the  report 
of  the  commissioners,  and  the  testimony  of  the  witnesses. 
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*Juob  stated  that  the  value  of  the  large  tract  was  impaired  ma*ch,1803. 
<ne»iUjth  in  consequence  of  the  loss  of  the  surveys ;  and  en-  ^eto^ 
devoured  to  shew  that  Nelson  was  entitled  to  a  much         v. 
larger  sum  than  had  been  allowed  by  the  Chancellor.]  „,£  another. 


Gail,  for  the  appellees*     No  deduction  ought  to  be  al- 
lowed &r  die  twenty  acres  deficient  in  the  large  tract,  be- 
cause the  title  bond  speaks  of  it  as  containing  so  many 
acres,  more  or  less,  and  the  deed  conveys  it  by  estimation 
only.    It  is  a  rule  of  law,  that  if  an  estate  be  sold  by  esti- 
Wtion,  the  vendor  is  not  liable  for  a  small  4eficiency.(<i)  ^  supknU 
If  a  person  wishes  an  exact  quantity,  he  mu3t  contract  for  *?**  yLy*** 
it  by  the  acre,  in  which  case  he  would  be  .entitled  to  com- 
pensation in  the  event  of  a  deficiency.(£)  '  (4)  Ibid. 
^  It  is  clear  that  no  discount  ought  to  be  allowed  for  the 
survey**  They  were  made  on  the  8th  and  9th  of  February , 
!7£5,  (before  the  4ate  of  the  bond,)  for  Nelson  himsey; 
qk  contained  39  acres,  the  other  115.     On  the  11th  of 
February  y  17&$,  the  bond  was  entered  into.  The  inference 
is,  mat  Matthews  never  saw  those  surveys  \  for  if  he  had 
seen^hem,  he  never  would  have  inserted  in  the  .condition  of 
the  bond,  that  they  contained  about  200  acres*    Matthew? 
Wf^ty  cpnvey  the  land  contained  in  Buchanan's  surveys* 
]f  Nelson  knew  what  was  in  those  surveys,  and  did  not 
disclose  it  to  Matthews,  he  was  guilty  of  a  voluntary  con* 
{eqlment,  and  cannot  be  relieved  in  equity.    The  entries 
Vcre  origijaally  made,  but  Matthews  never  had  the  sur- 
fffu    Nehon  caused  the  entries  to  be  surveyed  himself; 
fid  obtained  a  deed  from  Beverley,  with  general  warranty, 
fet.the  quantity  cpntained  in  them.     The  condition  of  the 
Afe  \x&d  clearly  shews,  that  Nelson  took  the  surveys  from 
Jftmhews^for  better  for  worse;  and  if  he  has  been  injured, 
J*  must  resort  to  Beverley,  upon  bis  warranty,  for  redress; 
qefiording  to  a  rule  of  law,  that,  although  in  personal  things 
jgon  must  resort  to  the  vendor,  yet,  in  real,  you  must  rely 
0*.the  title  papers  alone. 
But  if  any  compensation  is  to  be  made  for  deficiency,  it 
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MAftcibl8Q8.  ought  only  to  be  for  20  acres  in  the  large  tract;  andtbft 

^jj^^  according  to  the  actual  value  at  the  time  of  the  contract 

v.         The  Chancellor  has  correctly  decided,  that  no  allowance 

and  another,  should  be  made  for  the  difference  of  eight  acres  between 


— the  actual  quantity,  and  that  called  for  in  Matthews9  tide- 
papers  ;  such  deficit  being  no  more  than  a  purchaser  in 
gross  might  reasonably  expect.     In  that  position,  he  is  for- 
(<0  Sec  note,  tified  by  the  decree  of  this  Court  in  S^uesnelv.  Wbodlief.(a) 
mext  page,     ^yften  j^  action  is  brought  upon  the  warranty,  the  plaintiff 
at  law  goes  upon  the  ground  of  future  disturbance,  and  has 
a  right  to  other  lands,  or  as  much  money  as  will  replace 
those  from  which  he  was  evicted.    But,  on  a  bill  in  equity, 
it  is  like  tne  action  for  money  had  and  received ;  and  the 
complaint  is,  that  the  vendor  has  had  the  purchase-money 
for  a  consideration  which  happened  to  faiL     The  only  rule 
which  can  be  adopted,  is,  to  take  the  actual  damage,  whicti 
is  to  be  estimated  by  the  money  paid  with  interest.     You 
cannot  ascertain  the  relative  value  of  parcels  composing  an 
entire  tract :  you  cannot  say  that  so  much  money  was  paid 
for  one  part  of  the  land,  and  so  much  for  another.    In  the 
(a)  IPfr.juiu  case  °*  Cakraft  v.  Roebuck,(a)  the  purchaser  came  into  a 
*1#  Court  of  Equity  to  be  relieved  on  account  of  two  acres, 

which  lay  in  the  centre  of  the  tract,  and  for  which  the  trtk 
.  proved  to  be  bad.  The  Chancellor  thought  that  the  actual 
value  with  interest  should  be  the  rule,  without  regarding 
the  particular  situation  of  the  two  acres.  If  the  land  wa$ 
really  lost  oh  the  11th  of  February,  1785,  that  ought  to  be 
the  period  at  which  damages  should  be  ascertained.  If 
Nelson  wants  ulterior  damages,  he  must  look  to  Bex>erlejj^ 
who  warranted  the  tide.  Matthexvs  only  sold  the  surveys 
such  as  they  were.  ' 

Wickham,  in  reply.     The  only  question  in  the   cause 
respects  the  rate  of  compensation ;  upon  which  very  little 
need  be  said.    As  to  the  objection;  that  Nelson  bought  tih 
land  for  so  many  acres  more  or  less,  the  law  has  been  long 
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•elded  in  this  country,  upon  that  point,  in  the  case  of  Style*-  iu*ch,180& 
*d  r.  Woodfof  and  others.{i)    Whenever  a  man  put-  ^J^^ 
state*  tend  for  "  more  or  less,'*  he  ia  entitled  to  the  quan-         r. 
thy  specified,  making  a  reasonable  allowance  for  small  in-  Md  another; 


(1)  Th«  case  above  referred  to  was  decided  during  the.  period  of 

£WmbiKgtmt*  Reports,  but  was  omitted  in  his  collection.  It  has 
so  often  inaccurately  quoted  out  of  Court,  and  even  in  Court  has  been 
tSted  tinder  such  different  appellations,  that  it  is  believed  a  correct 
stsfcneat  of  Ike  o*Me,  from  the  record*  will  be  acceptable  to  the  pro* 

fes&HU 

Qcesvcl  «.  WoodLief,  Rcffin  and  Harhtson.   November  19,  179& 
Grdb- £^,  27b.  3.  j*.  153.  .MS. 

Woodtkf,  one  of  the  appellees,  advertised  for  sale,  the  tract  of  land 
^hereon  he  resided,  called  Sion  Hill*  and  described  it  as  containing 
ofrxa  900  acres,  f^uetnel  became  the  purchaser,  at  private  sale,  and 
agreed  to  give  the  price  of  four  pound*  per  acre*  estimating  the,  tract  at 
800  acres,  which  amounted  to  the  sum  of  3,200/.  for  which  he  executed 
fib  bonds  payable  at  several  different  periods.  The  parties  had  been 
sssae  tone  im  treaty  for  the  land ;  Woodlief  representing  it  as  held  by 
elt\tUfe-psper*v  and  seputed,  by  himself  as  well  as  farmer  proprietors^ 
y>  contain  at  least  800  acres,  and  funnel  believing  that  it  would  hold 
out  that  quantity.  The  land  was  not  re-*urvejed  by  Wbodlief,  either  be> 
fere  he  advertised  it,  or  sold  it  to  ^uesnel.  After  the  sale,  Woodlief 
sttll  expressed  his  belief  that  the  tract  contained  800  acres,  and  §>uesnei 
accepted  a  deed  for  that  quantity  '<  more  or  let*."  But,  in  fact,  upon 
W  actual  survey,  A  was  found  to  contain  only  608  acres,  1  rood,  and  IS 
poles.  Before  any  survey  was  made,  §>uevwl  gave  a  deed  of  trust  upon 
fie  same  land  as  containing  800  acres,  (without  any  qualification,)  to 
HhrjUtjA  as  trustee,  for  the  purpose  of  securing  a  balance  of  the  pur- 
rtssc  money,  part  to  Woodlief,  and  part  to  Ruffin,  to  whom  some  of  the 
fmfie  of  ffyetnel  had  been  assigned.  A  bill  was  exhibited  by  Quetntl  in 
f^p  t£gh  Court  of  Chancery  for  an  injunction  to  judgments  obtained  on 
•dtae  of  the  said  bonds,  on  the  ground  of  the  deficiency  in  the  quantity 
'afllie  land.  The  Chancellor,  on  a  final  hearing,  dismissed  the  bill;  and 
%m**el  appealed  to  the  Supreme  Court  of  Appeals,  where  the  following 
decree  was  pronounced. 

-  *  That  the  appellee  Woodlief  not  having  surveyed  the  tract  of  land  in 
*  Jfce  b£B  mentioned  called  Sion  Hill*  before  he, advertised  the  same  for 
""sale,  or  sold  it  to  the  appellant,  but  that,  supposing  there  had  been  an 
¥iid  survey  which  he  has  not  produced  or  referred  to,  and  does  not  ap- 
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accuracies  ia  the  surveys,  aad  the  variation  of  irtstrnftiettti*  - 
Whenever  a  man  sells  land  in  that  manner,  he  holds  out  to 


Nelson 
^  r.        the  purchaser  an  idea  that  he  has  title-deeds  for  that  quan- 

,tity. 

In  the  case  before  the  Court,  Matthews  was  to  make  a 

title  not  only  to  the  larger  tract,  but  to  the  two  small  sur* 

veys,  supposed  to  contain  900  acres.  All  that  I  contend  for, 

is,  that  Nelson  was  entitled  to  all  the  land  contained  within 

the  lines  of  the  surveys ,  and  has  a  right  to  compensation  for 

the  deficiency.    He  does  not  claim  for  die  whole  deficiency 


"fett  in  the  proceedings  in  thitoaoM,  under  which  the  land  had  beat' 
"  long  held*  as  he  suggested,  by  the  former  proprietors  of  the  aaid  Und, 
"  and  estimated  by  them  and  him  as  containing  800  acres,  he  advertised 

*  it  as  containing  about  that  quantity,  and  the  appellant  was  thereby 
"  induced  to  purchase  it,  expecting  it  would  contain  that  full  quantity, 
«  and  the  appellee,  WooaHef  having  afterwards  •asserted  his  belief 
"  thereof,  occasioned  the  appellant  to  accept  of  a  deed  for  the  tames* 
"  containing  800  acres  more  or  less:  and  it  appearing  from  the  surrey 
u  made  by  Robert  Turnbull,  and  returned  to  ,the  High  Court  of  Chan- 
«  eery,  pursuant  to  an  order  of  the  said  Court  in  this  cause  niadeibf 
"  ascertaining  the  exact  quantity  of  land  in  the  said  tract  called  $8* 
**  Jffill,  that  the  same  contains  only  608  acres,  1  rood,  and  IS  perobeftV 
"  so  that  both  parties  were  mistaken  in  the  quantity  and  nutnber  ot^ 
•«  acres  contracted  for,  the  said  mistake  ought  to  be  rectified  in  a  Court 
««  of  Equity,  and  the  appellant  allowed  a  deduction  from  th*  price  agreed 
•'  by  him  to  be  given  for  the  said  land  for  the  deficiency  in  quantity/that' 
«<  deficiency  being  too  great  for  a  purchaser  to  lose  under  an  agreement 
«•  for  a  reputed  quantity,  notwithstanding  the  words  "  mote  or  &#*,**  ££ 

*  serted  in  the  deed,  vskidk  should  be  restricted  to  a  reasonable  wu&d 

«  allowance  for  small  errors  in  surveys,  and  for  variations  in  instntmtnttp     i 
"  the  value  of  the  deficiency  when  ascertained  under  the  direction  an}    j 
d*  to  the  satisfaction  of  the  said  High  Court  of  Chancery,  to  be  deducted  i 
**  from  his  bonds  for  the  purchase-money  in  the  hands  of  the  appellee*, 
"  Woodliefmd  Jhtffin,  or  either  of  them,  if  sufficient  to  satisfy  the  same* 
"  and  If  more  than  sufficient,  the  injunction  to  be  dissolved  for  the  ren*« 
«<  due,  but  if  not  sufficient,  the  appellee  WoodliefXo  be  decreed  to  refund 
••  it  with  interest,"  be. 

Decree  of  the  High  Court  of  Chancery  reversed,  and  cause  remand*} 
to  the  said  Court  for  a  final  decree,  according  to  the  principles  oT  «&« 
decree. 
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km  gam  two  hundred  acre*,  but  01J7  for  that^  less  than  th«  ><Aiicit,WOi. 
tyutitiiy  mentioned  in  the  surveys*    If  a  man  sell  lands, , 


aad  describe  the  boundaries,  and  there  be  but  one  acre   _  * 

Mattbtw* 
Within  those:  boundaries  from  which  the  purchaser  is  evict-  *** 

td,  there  can  be  no  question  but  he  is  entitled  to  compen*  **■ 

sanotb 

It  is  supposed  by  Mr.  Call,  that,  because  this  is  a  Cade 

in  Chancery  y  Nelson  is  not  entitled  to  damages  as  if  it  were 

before  a  Court  of  Law*    Nelson,  having  a  just  cause  of 

action,  came  into  equity  to  be  relieved  from  the  judgment 

at  jaw,  and  the  Court  will  not  compel  him  to  pay  the 

mdney  until  compensation  be  made  for  die  deficiency  in 

the  ttad.     Matthew*  was  bound  at  law,  and  we  are  as 

ninth  entitled  to  compensation  in  equity,  as  if  we  had  been 

St  la*. 

•  WcdntsdOy^  March  30.      The  judges  delivered  their 
•futons. 

r 

Judge  'Tucker.  Nelson,  who  was  at  that  time  a  resi- 
dent of  Richmond,  purchased  of  Matthews  a  tract  of  land 
J^Jbigmta  County,  said  by  him  to  contain  572  acres,  which 
*e  bdd  by  <fced  ;  with  a  valuable  mill  and  other  improve- 
&ads  thereon,  together  with  two  surveys  adjoining  the 
fc*fu*r  tract,  the  quantity  not  known  at  the  time  of  the 
tttgain,  but  supposed  to  contain  about  200  acres.  A  de~ 
Wency  in  all  three  of  these  tracts  being  suggested  by  Net* 
**,  who  brought  a  bin  in  Chancery  to  be  relieved  from  a 
ja^firent  obtained  on  one  of  the  bonds  given  by  him  fof 
p|  'purchase-money,  the  Chancellor  directed  a  survey  ; 
wt  si/sb  an  estimate  of  the  value  of  the  two  small  surveys, 
jMoonected  with,  and  as  an  appendage  to  the  larger  tract 
eft  the  day  of  the  bargain,  and  also  on  the  day  the  money 
Bf&me  due  upon  the  bond.  The  commissioners  made  4 
£pcjal  report,  by  which  it  appeared  that  the  larger  tract 
only  $44  acres,  and  that  the  conveyance  for  the 
from  X.  Lockart  to  Sampson  and  George  Mattkcm 
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***c%W*  W  fe*  552  jicies  .only  ;  that  ottc  of  the  small  surveys** 
^^J^^  44  acres  was  entirely  lost ;  aad  that.51  mews  of  the  otto 
t.        small  survey,  were  in  fact  comprehended  within  the  Uac» 
ftS'iuwtE*  of  the  lajrge  tract :  tl>ey  than  report  the  werigc  vah*«f 
■"■     ■■        each  parcel  on  the  clays  before  mentioned  \  together  ^with 
their  opinion  as  to  the  relative  value  of  the  small  tracts  af 
an  appendage  to  the  large  one.  The  ChanccUor.  pronounced 
ft  decree  that  Uelson  was  entitled  to  a  discount  for  20  acres* 
the  difference  between  the  quantity  expressed  in  Ladprfa 
deed  to  Matthew*^  and  in  that  of  Matthews  to  NcUon\ 
tut  not  for  the  deficiency  of  eight,  such  deficiency  not  be? 
ing  more  than  a  purchaser  in  gross  might  reasonably.  ex^ 
pect ;  and  that  the  plaintiff  was  further  entitled  tQ  a  (Jif: 
count  for  the  value  of  the  44  acre$,  and  51   acres  which 
ought  to  be  fixt  according  to  the  value  at  the  time. of  th^ 
contract,  and  not  at  any  subsequent  period.     And  accord- 
ing to  their  real,  and  not  their  relative  value :  with  sgmt 
farther  discounts  not  contested  in  this  Court.  l 

If  the  quantity  in  each  separate  tract  had  been  exactly 
that  which  the  parties  supposed  at  the  tithe  of  the  contract, 
#nd  the  real  value  of  each  tract  respectively  had  at  thai 
time  corresponded  with  the  valuation  by  the  commission* 
ers,'  die  appellant  would  have  got  572  acres,  of  the  value 
of  6  dollars  and  7$  cents  each  ;  44  acres  of  the  value  of 
4  dollars,  and  156  acres,  of  the  value  of  2  dollars  and  25 
tents  each,  amounting  in  the  whole  to  4,388  dollars  ana  50 
fcents^  the  average  value  of  which  would  be  5  dollars  and 
158  cents  and  nearly  one  half  a  cent  ;  at  which  rate  t  con- 
ceive the  complainant  ought  to  be  allowed  a.  deduction  up 
on  il£  acres,  the  quantity  deficient,  and  with*  4hVamen<t!- 
Went,  I  think  the  decree  ought  to  be  affirmed,  in  life  si&e 
manner  as  was  done  in  the  cate  of  Pendleton  v^Vc/hac1- 
(*)lWa*h.  *ter.(a)  '  v      •     *  . ;    ;m 

It  may  not  be  amiss  to  add,  that  there  appears  to  h*H 
been  no  actual  specification  made  at  the '  time  of  die  cot 
trkct,  of  the  quality,  or  separate  value  of  these  several  plaif- 
eels  of  Whd,  by  the*  setter  to  the  buyer;  They  Were  reprt- 
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as?  adjoining  each  other,   and   Nelson  probaMy  ifa*ca,l$08. 
;  the  quality  of  ail  three  the  same  in  general.  Upon  ^n^JT 
thtoe  gjounds  I  think  the  average  value  of  the  whole,  as  „!^_ 
•tUBurted  by  the  commissioners  taken  together,  is  the  pro-  «td  anotiw*. 
^tr  rate  *£  which  the  allowance  for  the  deficiency  ought  to 
be  made ;  that  deficiency  arising  in  part  from  the  inter* 
locking  of  the  smaller  tracts  .with  the  larger,  as  well  as 
fear  a  want  of  quantity  within  the  actual  boundaries  of 
tke  lands*     If  indeed  there  had  been  the  full  quantity  of 
lhe  land  in  each  tract,  and  Nekon  had  been  evicted  of  a 
fitt  of  It  by  a  tide  superior  to  that  of  Matthews^  the  pro- 
ffer estimate  of  his  damages  would  have  been  according  to 
die  actual  value  of  the  land  recovered  $  for  then  it  might 
have  been  precisely  known :  but  it  is  impossible,  in  the 
present  case,  to  ascertain  the  value  of  the  dsjixnency  in 
fuanttty  otherwise  than  by  reference  to  the  average  value 
•f  die  whole.  * 

I  concur  also  in  thinking  the  Chancellor  perfectly  right 
m  fixing  die  value  of  the  deficiency,  at  the  time  of  the  con- 
thjet.  yn^ereas,  if  the  money  had  been  paicf ,  and  then  th* 
purchaser  had, been  evicted  by  a  superior  title,  I  should 
have  drought  the  value  ought  to  Jiave  been  fixed,  as  it 
re  been  at  the  time. of  the  eviction. 


Judge  Eo£N£»  The  decree  of  the  Chancellor  is  righ$ 
so  (ar  as  it  considers  the  actual  value  of  the  lost  land,  an4 
ie.tipte  of  .the  purchase,  as  affording  the  proper  standard 
%  estimating  the  compensation  in  this  case.  If  the  ,ques- 
tnt  of  cpippeneation  were  now  submitted  io  a  Jury  on  an* 
jjjne  of  fttantpm  Janm$catysr  the  actual  valuej  would 
jjtfpe  be  regarded,  and  not  the  value  whfch  may  have  been 
set  upon  die  land  by  the  purchaser,  or  the  price  he  agreed 
to  jpre  for  tt» .  §<*  .witfy  respeet  to  the  timt%  the  date  of  the 
gjrrhfKf  gives  tfie  rule :  the  loss  existed  from  that  time* 
4^i  the  value  of  that  loss  with  interest  gives  the  true  mea- 
nt p£  conipeoaation  j  unless  indeed  there  were  $ueh  sjpaf 
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frAmcH,lM$.  rial  circumstances  in  the  case,  as  wbulA  stake  k  prdpe*  to 
^^•bon^  ^P*1**  fr°m  "that  criterion. 

_    v.  I  differ,  however,  from  the  Chancellor,  i*  supposing  thti 

and  another,  the  average  value  of  the  land  lost  -in  the  several  tracts, 
'  taken  separately,  gives  the  rule.     For  any  thing  known*  lb 

tis,  the  lands  in  question,  although  contained  in  three  tract*, 
tore  considered  as  one  tract,  and  purchased  ingress**  THs 
is  the  more  probable,  because,  as  they  adjokn  they  in  HWh 
So  form  but  on*  tract*  Their  being  held  by  sejAtra* 
eights  makes  no  difference.  I  cannot  differ  this  <  Case,  thta, 
from  'the  general  case  of  the  purchase  of  a  tract  of  land,'  in 
which  a  deficiency  is  found  to  exist,  and  in  which  die 
average  value  of  the  whole  tr&tt  gives  the  rule.  r  :     ^ 

There  may  be  circumstances  in  which  this  general-rule 
Ought  to  be  departed  from,  and  in  which  the  loss  height  tbifc 
considered  in  a  relative  point  of  view.  This  (*h  thedpVnitfn 
of  the  commissioners)  is  line  of  those  cases ;  bttt  frOM  the 
"plaintiff's  own  shewing  it  b  not  such  a  ease.    He  defe*  hot 
fttate  that  the  lost  land,-  now  in  question,  fbrrtied  a  p&tStft- 
lar  inducement  with  him  to  make  the  purchase1 ;  oh  tee 
contrary,  he  says,  "  that  he  had  never  viewed  the  fctftd,  bdt 
*4  relied  on  the  information  of  Matthews  as  to  quhfiiity  mU 
u  boundaries*    He  does  hot  even  say  that  he  afcked  or  re* 
ceived  any  information  as  to  quaTity  and  description*     Not 
having  asked  this,  he  submits,  in  case  of  deficiency,'  to 
Stand  upon  the  general  ground*    That  ground'  is  a'ttt/t 
one,  inasmuch  as  it  gives  the  average  value  of  an  aktlde 
purchased  in  gross ;  whereas,  when  we  inquire*  &C6  Ae 
relative  value,  we  enter  into  a  very  extensive  field,  Sphere 
much  is  left  to  opinion,  and  in  which  there  are  no  certain 
data  to  go  by-     1  am  far  from  saying,  however,  that  that 
standard  is  in  no  instance  to  be  resorted  to.     t  only  sayt 
that|  in  this  case,  I  see  no  reason  to  depart  frotn  the  getfe* 
tal  principle.    I  am  therefore  of  opinion  to  reform  Ylie  He* 
cree  by  resorting  to  the  average  value  per  acre '  of  tfte 
-whole  land  purchased,  and  to  affirm  it  for  die  residue* 
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judge  Fhsmms*    Two  important  questions  seem,  to  «mck49V* 
mist  in  thi*  case  :  lsU  Whether  the  compensation,  to  he  ^J^^n'' 
smfcfer  the  deficiency  to  the  quantity,  of  kfcd,  be  ac^ordr     '    v. 
in^  to  the  value  ua  the  year  1785*  when  the  contract  ^il9  *nd  viol%. 
mad*,  or,  according  t*  die  value  in  the  year  1798,  whpp  j — h'-l,  ■ 
<h*  ^ea*to3*kraers  made  their  first  ^suuiftfe;  and,  ?<%♦ 
.  Wtabor  such  cwpecgajtion  be  according  to  the  i$a)  $r 
fttbtme  rehie  of  the  lands  lost  to  the  purchase*? 
-  With  respect  to  the  first  point,  I  have  no  difficulty  i* 
saying,  that  I  thitft  it#ught  to  be  according  to  the  valu# 
in  February,  1785,  the  time  of  the  original  contract,  and 
net,  at*  any  subsequent  day;  because  the  compensation 
ought  to  be  ui  proportion  to  the  price  given  for  the  land. 

The  second  point  seems  to  be  attended  with  more  diffi- 
culty, and  I  was  at  first  inclined  to  think  that  there  ought 
to  be  a  liberal  allowance  for  the  44  acres  of  timbered  land 
•atJjppMag  the  large  tract,  on  the  north-ruesty  stated  by  the 
.  cotpflussippers  on  their  first  view,  to  have  been  worth  fouc 
ddpgi*  per  acre  m  the  month  of  February^  1785,  (the  time 
flf  the  contract,)  and  which  was  totally  lost  to  the  pur* 
fibber?  but*  pn  conferring  with  the  other  Judges,  and  on 
.pOEtytutture  reflection  on  the  subject, — ►it  appearing  from 
tbejpfcQfdp  that  die  appellant  contracted  for  772  acres,  in 
.  t^p  whole,  for  the  gross  sum  of  2,000/.  without  noticing 
fltty.hpprovements  on  the  old  tract,  or  any  peculiar  advan- 
J$gt:  to  he  derived  from  any  particular  part  of  die  pur- 
dttfE ;  -a»4  it  not  appearing  that  the  44  acres  of  timbered 
Jff^yrum  pay  inducement  to  the  contract;  of  which  it  is 
JfAmhlt  Nehen  was  totally  ignorant  at  die  time,  as  the 
mmxmcl  was  made  in  JRfcfimtnds  the  most  equitable  way 

f  9ing  justice  between  die  parties  seems  to  be  to  average 
4e{k*eoey  of  115  acres,  at  5  dollars  and  68  tents  per 
"     average  value  per  acre  of  the  whole  laud 
acLfbr;  which  wit}  give  1  dollar  and  68  cents  per 
yfcm  &*  44  acres,  *nd  3  dollars  and  43  cents  per  acre 
f%  acrJs  <icficlent  in  die  survey  adjoining  the  old  , 
oo  dttfotith-east,  mote  than  they  are  stated  by  the 
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^Anear.iec*.  coramiasictoers  in  their  fint  report  to4i«ve4>een  wnrtkih 

^J^J^  February,  17*5;  making  in  the  whole  an  allowance  fordff- 
r.    .    <ficiency,  of  the  sum  of  648  dollars  and  7  -cents,  wfeidi  U 

tad^to*.  *>S  doUnni  69  cents  more  than  was  allowed  by  tkeitetitt; 

.■j'.L1"  '..'.  wfi  with  interest  at  5  per  cent,  per  annum  to  the  fifflt  <rf 
'Jpril,  amount*  ta  402  dollars  18  cents.  I  am  of  opinfci 
*at  the' decree  ought  to  be  rev*t*ed,  4b  fartesrUWspecfl 
die  compensation  for  the  deficiency  m  die  land  contracted 
fed,  and  reformed  a6cnrding  to  the  principle*  of  thedecrcfe 
which  has  been  agreed  upon  in  conference.   >      •    •   •  * : 

The  following  was  entered  a?  the  decree  of  th*  Court: 

**  This  ,day  came  the  parties  by  their  counsel,  and  the 
.-  £  Court  having,  n^aturejy  considered  the  transcript  of  th$ 

*    t*  record  of  fhe  decree  aforesaid,  and  the  argunienja^  of 
*  *  *«  counsel,  i§  of  opinion,  tfcat  $ie  said  decree  is  erroneous 

"in  this,  that  it  allows  only  the  sum  of  four  bun^lred f&4 
'      '  -     '     *  forty-four  dpllars  and  forty-four  cents,    with   int£te% 
:  u  thereon  from  the  first  flay  of  October^  1 78%  as  a  ^onrant 
#  sation  for  the  deficiency  of  Qne  hundred  and  fifteen  a^re| 
y  ^  in  the  land  contracted  for  by  and  between  the  ?ajd  pzutpep 

"  on  the  eleventh  day  of  February,  1 7%$r  but  Jtk^Jhcft  i$ 
i*  no  other  error  in  the  sa\d  decree..  Therefore  it  i^  ^tf- 
?  creed  and  ordered,  that  so  much  thereof  as  i*  f^bw» 
"  stated  to  be  er^onepus  be  reversed  and  annulled  $p& 
<f  that  the  residue  therepf  be  affirmed*  and  that  tb^  ^ppelr 
?  lee^  pay  to  .the  appellant  his  costs  by  him  expexxdetf  >ip 
r*  ?  the  prosecution  of  his  appeal  aforesaid  hen^  .  And  thif 

?  Court  progee^iing  to  make  such  decree  in  tfeu  of  thtf 
;  V  part  o(  tl^e  decree  aforesaid  before  reversed,  as  Ac  «aid 

."  Cqurtof  Chancery  shouty  have  pronounced,  U  in  adt. 
"judged,  ordered,  nnd  decided*  that  the  iqjunctson  ok. 
"  tajned  by  tfc  appelant  to  stay  wcutwiof  a  judgtaedt 
"  recover;^  Sga*»3t  him  J>ythe  appefce  Mmbeut*  m  >*» 
„  t  u  District  Cciurt  holden  at  Staunton,  be  made  perpetual  fij^ 
•        ^six  hundrgd  and.  fortFTeig^.  dollars  and  sew*  cent* 
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*  bring  the-  <to*ipematkm  for  the  deficiency  of  one  kua*  ***c«,l80a 

u4rf  and  fifteen  acre*  in  the  land  contracted  for  by  thfe  V^S^2T^ 

?*i4*ropeBa*r  with  the  said  apnt&ee  Matthews,  at  five         v. 

..,  Matthew 

"  dollar*  and  sixty-eight  cents  per  acre,  being  the  average  ana  awtfcer 

u  valued  the  whole  seven  hundred  and  seventy-two  acres  —  ■  • 

^eootratte^fo*  by  and  between  die  said  parties ;  and  alio 

H^aterest  on  the  same  at  the  rate  of  five  per  eentuaa 

?' j^NmiHh  Jrem  the  first  day  of  October,  1768,  the  time   * 

&wtan  the.  appellant's  bond  on  which  die  judgnfaat  ha* 

a  been  obtained,  became  due."  .         *< 


, ,        The  Commonwealth  against  Hewitt.         '    .    Thursday, 

/..-•-.  .  March  it. 

llEuS  tfas  an  ex  parte  motion  made  in  the  General  Court,  Theactofth* 
piT  i$e ijfai  of  June,  1803,  by  the  Attorney-General  in  bo-  Jj^°^£' 
raff  of  Qie'Comrnon  wealth,  to  direct  the  Clerk  to  issu$  a  Code,  vol.  l. 
venpmorii 'exponas  to  the  present  sberiff  of  Stafford;  the, 425)  which 
iBJd&of  wfcieli  was,  to  command  him  to  expose  to  sale  the  "***^rf*e» 
«Ml  kif  Berwftt, '  which  had  been  taken  in  execution,  by  Courts  to  is- 
WiHAifhiUps,  a  former  sheri$  now  deceased^  and  whaj^jjjjf 
fad'retorfted  oh  several  executions,  u  no  sale  for  want  otpona*  in  eer- 
•IfldHetsl**  No  notice  of  this  motion  appears  to  have  bees  praipecttve 
fftfrto  afay  person,  ^^'tion^LS 

"Sffirfci^'lteft  ttt&n'a  foriner  sheriff,  of  Stafford  County,  consequently 
dhlTtedmife^cfcbted  to  the  Commonwealth  for  a  balance  f^J  leases 
rflfe'ftVetotie'trf  1791 V for  Which  judgment  was  rendered  existing  be- 
fc4h^Gfenertf  Court.  Between 'the 7th  of  February,  1793,  p°assed.  *** 
lfc£tlte  3©fli*df  June,  i79f,  several  executions  had  issued  a  party  may, 

*-■•--■  -*-? #f  ^  {khtfiriohwealfo  against  the  lands  and  tene-  wi&out  any 

i      *  •.    *-♦„..      i   **  ...,«*.  .        previous  no- 

gooA*  «itf  ^ftdttds,  of  Hewitt,  which  executions  tice,     move 

MD   t*e  Hands*  of  miSam  Philips,  a  succeeding  &£^£ 

rj>i  JPkilips  returned  tin  one  of  them,  that  he  had  Ie-  ecution     to 

tsM  wt  aaxcfUAk  lands  tod  slaves,  tWiich  Were  not  sold  for  (where *\e 

Clerk    refii- 


mrwim&ti  one,)  or  to  quash  an  execution  ;  and  it  will  be  to  far  considered  a  causa 
jjppsjBas^-^bat  ebbcr  patty  may  appeal7  from  the  decision  of  the  Court  on  suca 

fUm  a  rcmtdkU  act  x>f  Assembly  may  operate  retrotpectivefy. 
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m*+c*ttm.  want  of  bidden.    Upon  a  venditioni  exponas  issued  there - 

^JTcbm-  upon,  accompanied  by  an  order  of  the  executive  to  amove 

nonvMlch   die  property,  he  returned  that  he  had  made  part  of  th*  debt 

Hewitt.    by  the  sale  of  the  goods  and  chattel*.    Other  mntaief  art* 

"  iBtioni  exponas  then  issued,  commanding  him  to  make  mk 

of  the  tends;  but  upon  each  of  them,  then  was  the  some 

return,  of  a  no  sak  for  want  of  bidder*."    Before  a  a*k 

of  any  of  the  lands  of  Hewitt  was  effected,  Ph&p*  died*  - 

(o)  See  Jto.      On  die  19th  of  January,  1803,  (<f)  an  act  pawod,  pre* 

Code*Q5i'  lt  sc"')m?  **  »ode  in  which  property,  taken  in  exaovtkm 

425.  by  a  sheriff,  and  remaining  unsold  in  his  hands  at  the  time 

of  his  death,  shall  be  disposed  of  by  his  successor.     J\fisr 

the  passage  of  this  act,  on  the  27th  of January,  1603,  another 

writ  of  venditioni  exponas  issued  to  the  u  sheriff  of  Sttf- 

u  ford?  which  came  into  the  hands  of  BJ*kMn,  the  then 

sheriff,  who  returned,  u  That  by  virtue  of  the  writ  he  had 

"  advertised  the  lands  and  tenements  therein  .mentioned 

"for  sale  onthe4thof  June,  180$,  at  which  time  and  place! 

"  Elizabeth  Philips,  executrix  of  IVU&am  Philip*  dmtaasd, 

14  met  the  sheriff,  and  delivered  all  the  right  she  jnigfat 

"  have  in  and  unto  die  said  lands  and  tenements, which 0* 

"  said  sheriff  offered  for  sale,  but  no  sale  for  wemi  V 

"  bidders." 

A  doubt  having  been  suggested  whether  the  act  Of  fit 
19th  of  January ;  1802,  had  a  retrospective  operation  so  as 
"to  embrace  cases  happening  before  the  passage  of  the  few, 
and  consequently  whether  the  last  writ  of  vendition*  ejcpe&p 
which  came  into  the  hands  of  FicUin,  with  the  proceedings 
thereon  were  warranted  by  law,  the  present  motion,   yr$M 
made*    The  General  Court,  instead  of  directing  th^  clerk 
to  issue  another  writ  of  venditioni  exponas,  overruled  tjp 
motion,  and  quashed  the  former  writ,  which  had  issued J^ 
27th  of  January \  1803,  with  the  return  tbwsoiu      Frt*n 
.    this  decision  the  Attorney-General  prayed  an  ««WJ»  jy* 
behalf  of  the  Commonwealth,  to  this  Court*    Wfoereuppii 
the  several  executions  against  Hewitt  were ;  wdere^  to  be 
9         made  a  part  of  the  record,  and  to  be  certified^  $}ie  fffa 
evidence  offered  to  the  Court  on  the  trial  of  the  said  motion, 
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The  Attorney-General,  for  the  Commonwealth,  contend-  xAmoMtt*. 
ed  that  the  act  of  Ac  I9th  of  January,  1802,  was  intended  IjT^^' 
to  embrace  ail  cases  of  executions,  as  well  past  9&  future*  tnoowcaJtb 
The  language  of  the  law  is  sufficiently  comprehensive,  sod     h^^ 

the  mischief  to  be  remedied,  exists,  as- fully  in  the  one     ■■ 

case  » in  the  other*     The  act,  after  reciting  in  the  pream- 
ble, that  d&ubts  existed  whether  on  the  de^th  of  a  sheriff 
who  may  have  taken  property  under  execution,  which  majr 
remain  unsold  at  the  time  of  his  death,  there  was  any  mode 
to  compel  a  sale  of  such  property,  goes  on  to  declare,  that 
m  aU  case*  in  which  a  sheriff,  or  other  officer,  taking  pro* '        * 
petty  under  execution*  shall  die  before  he  sells  it,  the  clerk 
of  the  Court  shall  issue  a  venditioni  exponas  to  the  sheriff 
of  the  County,  in  which  the  property  was  taken  under  ex* 
~ecttion,  &c    In  this  case  the  sheriff  did  die,  because  it  ap- 
pears that  his  executrix  attended  on  the  premises  and  g>ve 
possession  of  die  land* 

- '  It  is  admitted  that  the  origin^  execution  issued  before 
the  passing  of  this  act* .  But  the  preamble  of  the  act,  and 
lbs  taisehicsV  which  the  Legislature  intended  to  remedy^ 
dearly  point  out  its .  application  to  all  cases  of  executions. 
Oil  the  cadstruction  of  statutes,  the  Attorney-General  re- 
ferred to  6  Bacm  Mr.  Gwil.  edit.  384.  Tit.  statute  LeU 
(1)1**$. 
* 

'J?ando!phiri>n  the  other  side.  It  is  admitted  that  the 
stefeAttftum  exponas  was  awarded  in  1793,  and  at  this 
tils*  there  was  ooact  of  Assembly  containing  provisions 
ttfeitar  to  those  to  be  found  u*  the  act  of  1802.  It  is  a 
^dfeMkMs  bf  Ho 'small  importance,  whether  a  person  entitled 
li/feitEietrtiottft  under  former  laws  must  take  the  steps  au- 
VbbiAed  by  die  laws  in  being  at  the  time,  or  whether  he 
WMf  avail  himself  o£a  statute  subsequently  passed.  There 
MfcwU  Mf'sui  a  rule  m  construing  statutes  which  says,  that  an. 
<Nt  intended  to  be  prospective  will  enable  a  party  to  go 
tfatfcio  mmty  years  in  applying  it  tp  pre-existing  case;. 
iSfe  aet,  indeed,  says  u  whereas  doubts  exist,"  &c.  but  if 


184  Sapremi  Court  of  Appmk.       iV 

MAsgiiAfitfr  the  Court  shall  be  of  opinion  that  there  was  no  ifoufc,  arid 
?£^Cfm-  ***  t*lcrc  ^^  no  remedy  at  common  law,  then  there  is  to' 
monwctlth  end  of  the  question.     Can  it  be  believed  that  the  LegMa- 
H^a,     ture  supposed  that*  Venditioni  exponas,  which  had  Issued ' 
>  more  than  nine  years  before  the  passing  ofthe  act,  remate- l 

ed  at  that  time  unsatisfied?   But  it  may  well  bedonbfce3 
whether  Hewitt  was  so  far  a  party  before  theX*eneral  Court ' 
as  to  justify  the  appeal  on  behalf  of  the  Commonwealth 

The  Attorney-General,  in  reply.  The  principle,  relariag 
to  retrospective  laws,  doefc  not  apply  to  the  case  before  tb# 
Court.  Where  no  existing  right  is  violated,  and  orffV 
new  remedy  given,  or  different  directions  to  the  ofliCeWof 

Court,  the  law  ought  to  have  an  immediate  operation.     iJl 

..  .  •     *    :?      M.    .?  * 

Wednesday,  March  30.     The  judges    delivered  their' 
•pinions.  ■         .         i  ..         v 

•        :  '•  •  .  ■      •  .     •        ,,  ..  .?"■■  w 

Judge  Tucker.    This  Was  a  motion  made  in  the  Gcne^ 
ral  Court,  in  behalf  of  the  Commonwealth,  to  direct  "me 
clerk  to  issue  a  venditioni  exponas  to  the  present  sheriff  of 
Stafford;  the  object  of  which  was  to  command  Kmfca- 
pose  to  sale  the  lands  of  Hewitt,  which  had  been  tafcai  U 
execution  by  William  Philips,  a  former  sheriff  nOwdice*£; 
«d,  on  which  execution,  Philips  had  made  areturii,Tli^ 
"  sale  for  want  ofr  bidders."    After  which,  to  wit,  fhvy<&K-1 
ary,  1 803,  another  writ  of  venditioni  exponas  had  fc^etfjflf ' 
rected  to  the  sheriff,  of  Stafford,  upon  which  Plcifflj}& 
then  high  sheriff  made  a  return,  u  that  fid  adverfisetf  flic1 
"lands  and  tenements  therein  named  for  sale,  arid  that'lBfe*1 
"beth  Philips,  executrix  of  William  Philips  deceased!,  la& 
"  sheriff,  at  the  time  and  place  met  the  sheriff  tod  tfelivefyk 
44  all  the  righ^  she  might  have  Unto  the  said  lands  ^ridtett- 
**ments,  which  he  offered  for  sale,  and  there  wis no  Sale  !of 
tcwant  of  bidders."  :-'-    •    •  >^* 

%  This  motion  was  founded  upon  die  act  of  ^SOi^cTi. 
directing  the  mode  in  which  property  under  execution, 
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^W^^m«a^<rf»atcriff»ttbc  tin*  of  his  death  shtaB***"'^ 
be  to)cL     It  was  contended  that  this  act  did  not  apply  to.  Thc  Comm 
css^exMftng  before  the  act:  withot*  deciding  upon  that  moawealth 
pan**  I  was  inclined  to  think,  dial  if  lands  be  eompre-     Htwitt 

headed upder  the  word  property,  the  delivery  thereof  by  the  ; ***  9 

e*ta*ria<>f  th*  late  sheriff,  to  the  succeeding  sheriff*  who 
prot&^dh  tjfktk  for  **&,  removed  all  objections  upon 
that  graund;  tinee  the  only  controversy  that  could  arise . 
upon  the  operation  of  the  law,  must  hare  been  between 
tfew  parties*  I  should  therefore,  probably,  have  thought 
tfc;Objt^an^ 

J^  I  dpebt  whether  thig  case  is  brought  properly  before  / 

the  Co**}  J*  was*  an  t*  parte  mo4»,  not,  as  I  conceive* 
agslwt  Bevti***  no*  does  he  appear  to  have  contested  it* 
I  doubt  therefore,  wfeether  it  was  contpetent  ft*  the  Attor> 
Mf -General  to  appssi from  Aedeciaictaof  the  General  Con** 
upon  that  motto©— or  if  he  conld^  wktedier /Rrtvto  can  be 
■considered  ana  party  opposing  it,  and  fiaM*  for  coatsv-o 
And  at  I  entertain  these  doubts,  updnhotfe  pointy  I  stsV 
nut  to  the  .opinion  of  the  other  members  of  the  Court* 

Jad^EOAaE.    As  to  the  objection  suggested  during 
thn  s^^nent,  ^wd  now  doubted  upon,  by  the  Judge  wbo4 
pvtfpfed  nat,  &M  there  ate  not  proper  psatjaa  to  ji^ifjr 
dtts^pea!  in  the  present  owes,  I  think  thwe  k  a^ 
IWwfti  ^  cptifroreray  dtp£ndis£tet*eep*tbe  Coimaow- , 
*4t£r  a*d  JSfeijtfi  which  tins*  be  considered  m  depewd-, 
s^«s^^s^«H^d  by  Wea^aof  theeieclitk)n.    This 

tel^a^^  .1*  &*****« 

»«e<uti<m  and  replevy  twadwas  qMtttotd  cw  0*  frioOiGW 
^^pbl^^o^t^chtn^on^o  tolkebsBeWn^hrfve 
t^sfr jJfemlB Lthf  defendant;  and  i&the  satee  case($}  an-  (*)l*ra**.9*\ 
<2.«»«^  patffi^s  had. been  pre-. 

-  *  >r'~       :'  Ion  die  motion  of  the  defendant  It  wouWK 
;  ntutfuaf  right  ertia*  toprocuttthe  ctttfr 


*fc*1^ 


] 
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HJttc9,iao&  natron y>f  an  execution  by  theorder  of  the  Courts  where  As 
IJ^Com^  Clerk  refuses  t*  issue  it*  (and  that  without  notice*)  as  to  «* 
nunirealth  aside  one  already  issued  ;  and  that  an  erronoous  opjniaffc  of 

Hewitt.     tb*Coyrt  in  subcase  wight  be cairied  to. a^ 
m>  i      **  by  appeal*  >  > 

As  .to  the  merits  of  the  case;  it  is  es|td  that  the  artjtf 
1801,  affects  merely  the  i*m«^  and  not  **  rigM«  of  .tbe 
partes ;  and  that  it  ha*  often  been  derided  here,  that  tk 
Legislature  may  .act  retrospectively  in  the  caae  of  rtmt&eu 
I£  this  he  admitted  it  proves  nothing-  in  the  present  cw, 
unless  it  he  further  shewn  that  the  Legislature  has  in  fat 
done  so.    It  must  be  confessed,  howerer,  that  the  bona- 
4ary  line  in  relation  ta  this  subject  cannot  easily  bedrawat 
nnd  k  it  also  weU  known,  that  this  point'  has,  not  b&nio  far 
fended. by  this  Court  .without  ■  oonsiderahle  onatroroersft 
and  eneonntering  much  strength  nf  argument*    Wc  nvtft 
consider  that  the  Legislature wecc  apprised  oitae  .jwtak- 
jectaons  which,  exist  in  the  caae.;  and,  in  foianing  a  to* 
<structk)n.in  a  doubtful, case vtlw*  circuaaatence.  wH  iyite  ii* 
due  weight.  ,»,...,  ;d 

^    It  is  argued  in  the  present  case,  that  an  intention  t*  war 
braiee  past-  cases  is  inferable  from  the  <*n/£ts  stated  jb4* 
nntamhbx)f  the  act,  which  are  admitted  to  .relate  to  cases 
xof  property  already  taken  in  execution  rand  it,  is  said  to, hfe 
the :  general  coo* tmcticm  that  the  remedy,  prowled^by  m 
enacting  clause,  is  to  be  coextensive .  with  the  eriL  itpc#- 
&sses  to.  remedy*    While  this  general  poaitfofrift  a4n>to«fc 
it  is  belfcwed  that  a  preamble  cannot extend  or  re*traj*fti* 
Optrntion  of  the  enacting  ,clauso,  vfceu  its  meaning,  j*i*fr 
(a)  *  Btc.  preaaedin  ctear  and  unambiguous  terma^a)   This  I  f**e4> 
&.390a£  **  *fi  case  in  the  present  instance, 
Sw^ST     Tllcac^  ^question  wa^paasedth?  19thof  Jmwnh  l#fc 
'  and  commenced  in  force,  fro  in  oW  ^<r  the  passing  jthgrs- 
trf,    This  circumstance  alone  (although  it  applies  torn* 
statutes,  and  i$,  in  truth,  onjy.a  .reiteration  o£  the  gpnjgal 
principk  that  laws*  in  their  nature,  are  only  pn^poctm) 
Would  go  a  good  way  to%  repel  a  retrospective  con^t^ictioju 
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afHhe dtftttla  the  act  misting  to  ite-  commencement  was  *XMtt^\w& 

incorporated  into  the  4»actang  clause  in  question,  bat  little  IjJ^^ 

iNbrcauld  emit  on  the  subject,  and  I  wilLoowidor  it  as  ntoawtiakfc 

fffe -wM  w<  incorporated*  that  clause  -would  then  ran     He£ht> 

feu :  u  Be  it  enacted,  that  from  and  after  the  passing  of        ■  *    ■■« 

^thb  art,  fa*  all  eases  in  which  a  sheriff,  or  other,  officer, 

*Jdtnf  property  in  execution  shall  din,  it  shall  be  lawful," 

te.  '  It  certainly  can  make  no  difference  in  what  part  of 

the  statute  die  clause  prescribing  its  commencement  i*  to  be.  # 

£wd ;  and  this  clause  is  to  be  considered  as  if  it  were*  set 

mx  aud'itpcated  in  every  distinct  section  of  the  jact;— 

Therefo^ajpodthis  foundation;  upon  that  of  the  general 

wore  of  actsy  i&  relation  as  weH  to  remedies  aa  right**. 

which  are  prospective  only  i  and  upon  the  very  wordrof 

this  enacting  danse,  which  are  more  property -./oft/re  dan 

fmt^  I  am  of  opinion  that  it  only  extend*  to  y*«wre  cases. 

Tlri<iangttnge  of  the  preamble  is  too  weak  to  resist  the  e  t 

Act  of  these  combined  considerations  t    The  attention  of 

tile  Legislature,  it  would  seem,  was  called  to  this  subject, 

by  doubts  respecting  past  cases;  but  when  it  came  to 

enact  open  die  subject,  it  confined  its  provisions  to  future 

iraawi  rit  was  probaUy  'sensible  of  the  objections  which 

odsta%ahuav  letioapcctive  laws,  and  therefore  was  unwil- 

Hbpio  deport  from  the  general  principle  even  hi  relation 

tStfciWr<w«%6p;  as  faros  we  can  judge  from  the  act  itself. 

-la?*  words  of  the  enacting  clause  do  not  admit  of  any 

•isiaVt  #r  atribigurty  to  justify  an  enlarged  construction,  by 

IfttsaisW"  die  language  Of'  the  preamble-     It  is  here  ttf  be 

ma»i1iiil|  that  in  die  cases  In  general,  in  which  die  ef- 

Isetof  die  enacting  clause  has  been  enlarged  or  restrained 

iy  the  preamble,  the  construction  related  hot  to  this  que*- 

JfifcVof  pwfcpecdvfe;  6t  retrospective  operation :    But,  ta-> 

■afc^thepr^peetiyedoctfine  as  admitted)  those  cases  rela- 

JMfacrely  to  the  qtn&tieiis  upon  die  subject  matter  of  which 

4aV<t«e^is1ature  were  acting.  >  In  those  cases,  therefore, 

'JaWflitUttf  a  ■statute,  was  merely  construed  by-  reference 

«l  Mother,  by  taking  a  general  ♦  iew  of  the  wtaole  act  ?  but 
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wA&cBiUOt  there  was  no  great  principle  in  those  cases,  as  in  this,  turn* 
™JTc2£  »S  *e  scale  in  favour  of  die  enacting  clause ;  the  princi- 
aomreaka  pie  Ifnowmean  results,  (as  is  before  said,)  both  from  thege* 
Hewitt     aeralnamre  of  An^,aiKl  the  particular  tinie  assumed 

■"■ »  act  itself  for  the  commencement  of  its  operation.     Evsa 

this  principle  may  be  overruled  in  relation  to  rttqedkei,  by 
the  clear  and  expressed  intention  of  the  legislature ;  bat 
'        .    in  a  cage  of  doubt  or  ambiguity  it  must  prevail. 

-  X  am  of  opinion  that  the  judgment  be  affirmed. 
r  t 

Judge  Fleming*    It  appears  to  me  that  the  act  passed 
the  19th  of  January,  1802,  under  which  the  motion  for  a 
Venditioni  exponas,  now  the  subject  of  discussion,  w»» 
made,  had  a  prospective  and  not  a  retrospective  operation  \ 
Construing  it  in  the  same  manner  as  if  the  last  clause,  re- 
specting the  time  of  its  commencement  had  stood  in  thg 
;  forepart  of  the  first  enacting  clause ;  as  has  been  tiotioei 
.  ,  fey  the  Judge  who  last  gave  his  opinion* 
i     ;.      Under  that  act  the  venditioni  exponas  of  the  2f th  of  y<0* 
•    /    -*       nuary,  1803,  also  issued:  which  was  by  the  general  .Court 
quashed  at  the  time  the  one  now  before  us  was  moved  tor ; 
t  ,  on  the  ground,  I  suppose,  (though  the  reason  is  not  stated 

-     in  the  record,)  that  the  act  under  which  it  issued,  had  no 
retrospective  operation* 

That  opinion  appears  to  me  correct,  and  ought  to  be  af; 
famed** 

By  the  whole  Court,  (absent  Judge  Lyok?,)  die  J«4f 
awent  of  the  General  Court  aifi*med.     . . 


i  * 


r 
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,  Crawford  against  M'Donald.  *Wfcr, 

UJN  an  appeal  from  a  decree  of  the  Superior  Court  ot  An  agreement 
tt&ceijr  for  die  Staunton  District,  dismissing  a  till  filed  £TJ|j£  ^f  * 
by  me  appellant  against  the  appellee.  certain  lands 

'  6u me  15th  of  March,1797,  one  Joseph  fribble  entered V^Sm. n- 

into an  agreement,  under  seal,  with  the  appellee  IkPDo-  ******  *c« 

nald,  whereby,  in  consideration  of  200  dollars  paid  him,  by  a  delivery 

he  acknowledged  to  have  bargained  and  sold  to  the  said  p^J^JIJ^ 

Wthmald  one  moiety  of  a  tract  of  military  land,  in  Ren-  be  a  grant, 

tuciy,  containing  800  acres,  and  agreed  to  convey  to  him  wkh  certifi- 

Ae  other  moiety  at  his  election  within  two  years,  on  his  Jj*^*  quality 

paying  the  like  sum.     At  the  same  time  Tribble  delivered  »d  goodness 
LL.  ..  .  ,  *  ,      f      *    *       *of  the  title: 

to  turn  a  writing  purporting  to  be  a  grant  of  the  land,  from  these  paper* 

me  proper  authority  to  a  certain  Joseph  Brock,  together^  JJ^^^ 

with  certificates  as  to  its  quality  and  the  goodness  of  the,  but  the  aa- 

tjfl*  he^mJTto 

O^  the 3d of  April,  1798,  IIP  Donald,  in  consideration  Jj^*^ 
of  400  dollars,  assigned  his  interest  in  the  aforesaid  agree-  no  proof  of 
Y*ent  to  Crawford,  in  the  following  words  indorsed  there-  kno^jedJLof 
en:  tt,I  assign  the  within  obligation,  with  the  benefits  ****<*»  onkU 

*  arising  therefrom,  to  the  Rev.  Edward  Crawford,  ot 
41 Washington  County  and  State  of  Virginia,  being  for 
u  value  received,'  without  recourse.    Witness  my  hand 

*  and  seal,  this  third  day  of  April,  one  thousand  seven 

*  kindred  and  ninety-eight.   John  JPDonald"    (Seal,) 
*Two  penal  bills,  for  200  dollars  each,  were  executed  btf   , 

Crawford  to  McDonald,  as  the  price  agreed  to  be  paid- 
Judgment  having  been  obtained  on  one  of  those  bills, 
Crawford  filed  his  bill,  praying  an  injunction ;  alleging  that 
&e  grant  for  the  land  was  forged,  as  well  as  the  certificates 
fe  relation  thereto %  stating  that  he  had  reason  to  suspect 
im.  AP Donald  was  apprised  of  the  fraud  at  the  time  of 
At  agreement ;  and  suggesting,  though  not  very  distinctly, 
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***&«,!**  that  he  was  bound  beyond  the  term*  rfttewtttiagbtt*^ 
them; 


Crawford 

.     r.~  Hie  defendant/ JWVftma££,  in  hid  anrfweir,  denying  all 

-  -fraud,  or  knowledge  of  fraud,  on  his  part,  at  the  time,  of 

the  agreement,  stated  that  the  proposition  to  purchase 
tame  from  Crawford  himself,  who,  after  having  examined! 
all  .the  papers,  was  perfectly  satisfied  as  to  the  goodness  i& 
die.  title,  expressed  a  wish  to  take  the  bargain  u  off  his 
"  hands,"  and  manifested  great  solicitude  to  become  the 
6wner  of  the  land.  He  further  stated,  that  it  was  expressly 
agreed  between  them,  that  he  was  not  to  be  liable  in  any 
event;  that  Crawford  was  to  take  die  papers  as  hesatf 
them,  and  that  the  words  "  without  recourse"  were  intnw 
duced  into  the  assignment  to  exonerate  him  from  all  Te* 
Iponsibility.  .'  -         fl 

•  Several  depositions  were  taken  on  both  sides.  The'grarii 
with  the  certificates  annexed  were  clearly  proved  to  Hard 
beett  forgeries :  but  there  was  no  evidence  that  APDotutU 
knew  or  suspected  any  fraud ;  nor  did  it  appear  that  h^lflfttf 
to  be  liable  in  any  event*  On  the  contrary,  some  of  the 
Witnesses  proved  it  to  have  been  the  understanding  bfthe 
parties  that  the  words  *  without  recourse"  in  the  jfctdfetf* 
ihent,  were  sufficient  to  release  J&Donakl  from  ttfr V'fuftrfe 
claim  in  consequence  of  it,  and  prevented  the  necessity^ 
a  special  agreement  in  writing  to  that  effect^  as  w*as  degired 
by  him.  ->•>■.  M.t*:   r! 

The  Chancellor,  on  a  hearing,  dismissed  the  tffi  jr>aatf 
Craxvford  appealed  to  this  Court.  -*'*■'    ;    J' 

Call,  for  the  appellant.  The  only  Question  *ri$iri£ »« 
flris  case,  is,  what  is  the  effect  of  the  words  a  xtith&ui  W- 
a  course"  in  the  assignment  on  the  tide-papers ?  ;      •**■-*  *  ** 

The  papers  are  proved  to  have  been  forgeries ;  ajicl  tlii? 
Inquiry  is,  whether  those  words  are  to  be  so  understood^t&ki 
Crawford  was  to  take  the  land  running  the  risk  of  prior  tx- 
dee,  t>r  whether  he  was  to  guarantee  the  validity  of '  the. 
papers.  *•  '  ' '    '  '      * 
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BGtilumy  tar  the  appellee.     Admitting  the  case  to  rest  «*&sh460& 
on  the  sole  question  on  which  Mr.  Call  has  placed  it,  the    cnwford 
fcppdke  is  entided  to  succeed*     But  if  a  doubt  exist  on         ▼* 
that point?  there .  is  another  clearly  for  him.  A 

^{Jadtir  the  agreement,  M-Donaid  was  entitled  to  a  con* 
neyanee*fbr  one  half  the  land  immediately ,  and  to  the  other 
half,  4*  his -election,  by  paying  a  stipulated-  sum  within  a 
certain  period.    It  turned  out,  however,  that  die  grant  was 
faged; '  I£  TribUe  were  a  party  to  the  fraud,  he  was 
dearly  fiabte  t£  Jt^jDoooA/;  if  not,  WDonatd  was  entided 
to. aa  action,  because  Triable  had  undertaken  to  convey 
knd  id  which  he  had  no  tide*     ML  Donald  having  this 
agreement,  assigned  it  to  Crawford.  .  Let  us  suppose  dial 
the  words  *  -mtthout  recounted  had  not  been  inserted  in 
the  assignment ;  McDonald  would  not  have  been  liable  i* 
the  4m  mstanee.    What  would  have  been  the  extent -of 
hisliafaflity?    Not  to  make  gpod  thclwid;  but-such  da* 
mages  a^msght  have  been  recovered  of  Tribble^  if  he.  wero 
enable  to  pay.  .       ,  . 

--'    >•.....  ..    :  ■  ..    .      ■  .      it    * 

tCb^m. fleply**  The  differe&cejs.this;  Croxvfor4vkvvft 
tajftgr  Kentucky  land,  .and  not  a  bond  for  damages.  AU, 
thai,  Jte  .  4*eaot  was  to  take  upon  himself  the  risk  of  ptfoj; 


i  WljenAbondifl  assigned  "  without  recourse,"  all  that 
b  understood  by  it,  is,  that  die  assignor  means  to  be* 
fsempt  Inn*  all  recourse,  if  tfie  obligor  prove  insufficient  i 
brat  if  the  bond  be  forged,  he  would  be  liable,  because, 
tooney  had  been  paid  by  the  assignee  for  a  thing  upon 
yfckhno  recovery  could  be  had, 

.yftia  fiajir  to  presume,  that  both  Crawford  and  M'DomM 
as  if  those  :we*e  .genuine  papers.  If  so,  what  is  the 
guence  ?  According  to  a  known  rule  of  equity,  where 
|gfr  parties  treat  relative  to  the  quality  o&  a  thing  which 
jfjfif  jpot  exist,  both  are  under  a  delusion,  and  neither  are^ 
^Qpn^L  Froin  this  view  of  the  case,  Crawford }s  bond  «ugb$ 
p  be  delivered  up  to  be  cancelled. 
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ma^MJN*.     Saturday,  March  26.    The  Judge*  delivered  tfctisjfl- 
nkms.  . ,  .} 

Judge  Tuck  Eft.    One  Jonph  TribbU,by  an  instfumflrt 
under  his  hand  and  seal*  acknowledged  himself  Jto  bav^ 
bargained  and  sold  to  John  JPDtnaid,  the  appellee,  a  tract 
of  land  containing  800  acres,  lying  on  the  head  of  Bufahc 
Creek,  in  Logan  County,  Kentucky,  far  which  he  acknow- 
ledged to  have  received  two  hundred  dollars.  There  is  no 
further  description  of  the  land*    Jf'DoaaU  afterwards,  faf 
an  indorsement,  assigned  that  instrument,  (which  he  alls 
am  obligation,)  with  the  bendto  arttqg  therefnom  *>*• 
appellant,  being-  forvaius  recmv&ijram  him  wixawr  as* 
cou*6E«     TriOit,  at  the  time  of  thebargamrirtth  JtftDrt 
timid,  delivered  him  a-  patent  piirpsttmg  tobc  atjpaat  tdt 
oat  Joseph  Brock  for  the  same  cpnmtfty  of  Jaaai  on  .Air 
bead  of  Buffaloe  Lki  CrtsA;  but  neither  shewed  sbrd** 
Uvered  any  conveyance  from  Drat*!  to  TrtAfcfcv  ** a*P 
agreement  respecting  it.   This  patent  was  deliver**  at  AsV 
time  of  the  assignment  by  Mi Donald  to  Crawford*  wfcojat 
the  same  time  executed  two  mte*  x»  MP&mmM  iat  3K* 
dollars  each,  as  the  price  of  the  l*fl<L  •  Ori  data*,  tufas*** 
bee*  brought  and  judgments  obtateed  at*ajr*    The  appaV* 
last  obtained  an  injunction  to' the  judgments,  on  the  gMaafe 
that  the  patent  was  a  forgery.     APDotudd  ckniss  ais 
knowledge  that  it  was  so,  a*  also- ail- frattdj  arid  ittiirtiftfcail 
Crtrwfbrd  took  die  Agreement  tridtoa*  fttttotots*  »  ftifiYfe 
any  event* 

It  is  ofevious,  from  thi*  state  ef  the  ca#e,  that  JftDmM 
did  not  receive  from  Tribbleot  shew  Cravffirtdvtytity*! 
claim  whatsoever  -  to  the  land*  memiawid  itethe  {Miami 
patent;  the  forgery  of  the  patent  was  therefore  *rttja**« 
ijttestton:  the  taking  JPDonaicP^, assignment- of  Tt#&** 
agreement  without  recourse,  stews  ht  was  a*  rtat  aBa** 
sards  as  to  the  tiflfe  te  the  lands*  I  therefore  tbiak  »> 
decree  dismissing  his  WU  ought  t*>  b*  affirmed. 
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lodges' Roane  and  Flehi^o  were  also  in  favour  of  *af-  MARtH  J808. 
faming  the  decree.  VC^forf 

V. 

Bjrthe  whole  Court,  (absent  Judge  Lyons,)  the  decree  "^ 

rf Ask  Superior  Court  of  Chancery  affirmed. 


Pegram  against  IsabelL 

THIScaase^in  which  a  venire  facias  de  novo  was  awarded  In  tracing  » 
in.  July,  14074(a)  again  came  on  to  he  tried  in  the  District »  ISiT*  for 
Court  of.Petonburg,  at  the  September •,  term,  180r,  upon  frf^111'  .  ^ 


the  fan&r  pteadings  and  issue ;  viz,  a  declaration  in  tres-*  ness 

,  assart  and  battery,  and  false  imprisonment,  Ijy  &aMg££^<Fi 

rrtyj'ftjw,  to  try  her  right  to  freedom ;  plea,  that  the  w}*   of  »»- 

f  was  a  slave  ;  replication,  that  she  was  free  and  tween     the 

mother  of  th* 
'  plaintiff  and 
^ThtJgsn&tLon  which  the  appellee,  claimed  her  freedom,  another  per- 

iBnV  **t  the  was  descended  in  the  maternal  line  from  an*^n  in  e- 

Iafiamvvbqhad  been  Imported  into  this  country,  ua^tlrjJj!^iiS 

■yjjfcj.fiuiilat'iNaHii  as  would  not  justify  her  detention  in  &  other     to 

<*whifih  ground,  her  mother  Nanny  had  ntao-  S^^ 


TiwWJuT  freedom  of  a  certain  Stephen  Mayesy  in  the  said a  temale  In- 
^_  ctian     ances- 

nfabk^Contt  ifi  the.year  1799»  tor.    dt^ 

cAfctke.uial  ofthc  cause,  the  defendant,  (»aw  appellant,)  ^"J^J 

(a)Sce  vol  tp.  38T.  ***  »**   A""* 

ticularty    re- 
nt* the  witness  himself  poMvefy  kwcrnn  to  be  dead  ;  it  being  proved  by 
_  a  stating  the  substance  of  his  testimony,  that  he  was  a  very  oldman>  when 
Ilia'  evidence ;  that  he  believed  him  to  be  dead  j   and  had  endeavoured,  in 
"  |sr  theptertiff;  to  find  a  witness  to  prove  the  point  to  which  he  had 


(rdof  the  verdict  and  judgment*  upon  a  writ  of  inquiry,  in  a  suit  by  the  mo» 
r  plaintiff,  against  a  third  person,  in  which  record  the  ground  of  the  judg- 
r  *  m/t  appear,  may  be  given  in  evidence  to  prove,  that  the  mother  had  reco- 
J  her  freedom  s  not  that  she  was  entitled  to  it,  "  by  reason  of  being  descended  in  the 
Ml  fceftoat  aa  Indian  ancestor,  imported  into  this  state  since  the  year  1705." 
questions,  upon  moor  ground  the  judgment  in  that  suit  was  tendered,  and 
r  the  descendant  wot  born,  after  the  mother  acquired  her  right  to  freedom*  or 
•at,  ought  to  be  left  open. 
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m**c'h,!*)8,  tendered  a  bill  of  exceptions  in  the  Following  words :  u  B« 
^^^^  44  it  remembered,  that,  on  the  trial  of  this  cause,  the  plain* 
▼•         utifF  having  proven  by  general  reputation   her  descent 
T_T.  r...'-L  "  from  a  woman  named  Nanny,  offered  as  evidence  to 
44  prove,  that  the  said  Nanny  was  free,  (by  reason  of  he& 
44  being  descended  in  the  maternal  line,  from  an  Indian  an- 
44  cestor,  imported  into  this  state  since  the  year  1705,)  a 
44  record  in  a  suit  between  Nanny  and  others,  and  Stephen 
44  Mayes j  in  these  words  and  figures,  to  wit  :**  [The  record 
is  set  out  at  large,  from  which  it  appears  that  the  plaintHR 
in  that  suit  obtained  a  judgment  by  default,  and  that  a  writ 
**  of  inquiry  was  executed.]    4l  And  the  plaintiff,  also  offered 

44  in  addition  to  said  record,  (in  order  to  prove  the  samfc 
44  tact,  in  regard  to  the  freedom  of  Nanny,)  the  testimony 
*4  of  (?.  K.  Toy  lor ,  who  proved  that,  on  the  trial  of  the  writ 
44  of  inquiry,  in  said  suit,  between  Nanny  and  others,  and 
44  Stephen  Mayes,  it  was  deposed  by  a  witness,  whose  name 
44  the  said  Tin/for  didnot  particularly  recoHect,Twt  whom  he 
44  believes  to  have  been  one  Francis  Coleman,  a  very  old  man, 
44  who  he  belie  ves,  but  does  not  positively  know,  is  since  deacft 
44  that  the  said  Nanny  was  descended  according  to  gene* 
44  ral  reputation,  in  the  maternal  line,  from  an  Indian  an- 
44  cestor,  who  was  imported  into  this  state,  since  the  year 
44  1705 ;  the  said  Taylor,  further  stating  that  he  had  endea- 
44  voured  to  no  purpose,  to  find  a  living  witness  who  migfit 
44  prove  the  same  point,  in  the  present  cause :  whereupontffe 
44  defendant  by  counsel,  objected  to  the  introduction  of  die 
44  said  record  and  of  the  said  evidence  of  said  Toy  tor,  be- 
44  cause  the  defendant  in  the  present  case,  is  not  proven  to 
4(  hold  or  claim  under,  or  in  any  other  manner,  to  be  privy 
44  to  the  said  Mayes,  the  defendant  in  the  said  record  men- 
44  tioned ;  and  because  there  never  was  any  issue  made  up 
41  in  the  said  suit,  between  the  said  Nanny  and  others,  arid 
44  the  said  Mayes,  whereby  the  tide  of  the  plaintifis  to  If  e6- 
41  dom  was  brought  intp  question  ;  the  said  suit  being  tried 
41  on  a  writ  of  inquiry  :  but  the  Court  overruled  the  said  ob- 
jections, and  admitted  the  said  record  and  the  evidence  Of 
44  the  said  Taylor,  to  go  to  the  Jury,  as  evidence  to  ptwe 
44  that  the  said  Nanny  was  free,  as  being  descended^  in  the 
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4  maternal  &ne,  from  an  Jhdhn  ancestor  imparted  intWhis  tfAmciUSGl. 
a  state,  sine*  the  year  1705;  which  evidence  should  be  lir 
"abfe,  however,  to  be  rebutted  by  other  opposing  evidence 
uxA  circumstances."  To  which  opinion  the  defendant , 
fay  her  counsel  excepted,  and  the  exceptions  were  signed 
and  sealed  by  the  Court.  The  Jury  found  a  verdict,  that 
the  pJaintHF  was  a  free  woman,  and  not  a  slave ;  judg- 
ment was  entered  thereupon,  and  the  defendant  appealed  to 

ikift  Court* 

* 

.  This  cause,  was  argued  on  the  16th  of  November,  180T, 
by  Hay  far  the  appellant,  and  by  the  Attorney^General  for 
die  appellee*  The  Court  took  time,  until  this  term,  to  con* 
siderof  their  judgment. 

Hay7(ot  the  appellant,  objected,  1st.  To  the  admission  of 
tfae  record  in  the  case  of  Nanny  and  other*  v.  Mayes,  as 
evidence  in  the  suit  of  Jhabell  v.  Pegram  ;  because,  be- 
tween Mayt*,  the  defendant  in  the  first  cause,  and  Pegram 
the  defendant  in  this,  there  was  'no  privity  or  connexion. 
One  attfre  first  principles  of  law  is,  that  a  verdict  between 
A  and  B  cannot  be  given  in  evidence  against  C*    The  rea- 
son is,  that  a  party  shall  not  be  bound  by  a  verdkt,  who 
J^  no  opportunity  of  cross-examining  the  witnesses*    The 
jiSndple  applies  with  peculiar  force,  in  the  present  case, 
bfqpBt  no  defence  was  made  by  Mayes.     On.  this  point, 
wind*  he  considered  as  decisive  of  the  cause,  he  did  not 
jjtfpk  it  necessary  to  adduce  authorities.     Such  a  practice 
JUp  novear  adopted  before,  and  would  be  a  prostration  of 
fiery,  idea  of  justice. 

„•„  9*fiy*  Though  he  admitted*  that  hearsay  testimony,  was 
jpypaly  received  to  prove  the  descent  of  hdbetl  from 
MKH98*  y**  **  objected  to  the  introduction  of  G.  R.  Tay- 
jjpff  evidence ;  both  because  there  was  no  positive  proof  of 
^^vm**  death,  and  because  it  was  admitted  as  evidence  ta 
/WC  the  fiact that  Nakny  was  descended  from  art  Indiak. 
Kfed*gree  may  be  proved  by  general  reputation,  but  not 
mtfarticular  quality  or  character  of  the  parties. 
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The  Attorney-Genera^  for  the  appellee.  The  object  of 
introducing  the  record,  was  to  prove  th*t  Afayay,*the*flMH 
ther  of  IsabclL,  was  free,  in  consequence  of  having  been  de«? 
scended  from  a  female  Indian  ancestor  brought  into  this 
country  since  1705.  This  record  was  offered  not  a*  con- 
clusive, but  only  as  persuasive  evidence ;  and  therefore  the; 
opinion  of  the  Court  in  admitting  it,  is  not  in  hostility  wok 

(a)  3  Jf«rA.  the  case  of  Shekon  v.  Barbour, (a)  which  amounts  toao-* 
^  thing  more  than  that  a  verdict  cannot  be  given  in  evidence^ 

as  conclusive,  except  between  parties  and  privies.     The  re* 

cord  was  the  highest  evidence,  of  that  fwrtkuJor  fact*  that 

Nanny  had  recovered  her  freedom,  and,  if  there  had  been  a 

■    suggestion  of  any  fraud  in  obtaining  <the  verdict,  it  should 

(b)  1  Wm»K  have  been  shewn.(i)  .  r  •  •    3  - 
tfiiatdt£y.     The  objections  that  the  verdict  was  not  between  parties 
Cootf.          pr  privies,  and  that  there  was  no  opportunity  of  eross+ex- 

funining  the  witnesses,  only  apply  to  those  cases,  where  «     , 
a  verdict  was  introduced  as  conclusive  .evidence?  but,  «• 
this  case%  the  record  wa*pflercda*  circumstontidlov  pel* 
suasive  evidence  only.     It  was  only  offered  to  prove  the* 
fact  tfiat  ^anny,  was  free ;  from,  which  fact  such  iikfaratrce*' 
might  be  drawn  as  the  law  would  permit.    Severs!  au^ 
(t)     *\o&*  tHqritiea  recognize  this  distinction.(c)     This  is  lite  the 
fa**?*  Ih!bi  coininW  we  of  an  action  upon  the  warranty  of  a  aloveor 
n*te*.  5  Bwr,  ptjhej-  personal  property.     The  plaintiff,  a*  evidence  of  the ' 
erimet,  £uli  T^ovcry  ^y,  a  I h\r4  persqn,  introduces  the  mcord;  contain^ 
dLctl    ^  W  $**  proceedings,  in  the  former  wit,    Iu  that  case,  m 
point  5  Boc.  in,thJ8f  it  is  competent  to  the  defendant  <to  say,  that,  the*-* 
^SH^'o^  verdict  ^ra§  obtained  by  collusion;  but  the  verdict  is:«k- 
Zi*.352  a.  b.  ways  considered  evidence  of  the  fact  of  <a  recovery..  *. . .     t>  = 
(<0  1  Hen  &     J[n  Hudgins  v.  Wtights{S\  one  piece  of  evidence  reifc-- 
3fim.  jk.  134.  ^  on  ^y  ^  pJUsixrti ff  briow  was*  that  y«*n  thrbtetta***- 
tlannah^  (^tighter  to,  the  female  ancestor,  under  whom  -ste* 
plaintiff  claimed,  had  brought  a  suit  for  his  freedom. — : 
^0  particular  decision  was  made  on  thai  ppk*?bvt  i?4tf» 
(f)    Judge  mentioned  by  one  of  ttyjudges(f)  as  an  au^Us^tarcss*^ 
^^stance,  *  .,..'.    V-   ^. 
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•  Tlu*  the  vferdict  in  the  case  of  Nanny  and  others  against  march.180* 

Jtcyes,  waa  rettdered  on  a  writ  of  inquiry,  makes  no  differ-     pegram 

erne  in  point  ef  reason,  when  it  is  considered  for  what  ob-         ▼•   - 

jtctit  was  introduced.     The  legitimation  of  Nanny,  how-  ■ 

ever,  appears  as  ttSky  from  it,  as  if  there  had  been  die  moU 

formal  pleading*  j  and  the  inference  is,  that  Mayes  knew  he 

had  bo  right  to  detain  her  in  slavery,  and  therefore  thought 

a  defence  unnecessary.     But  Mr.  Taylor  expressly  proves 

dm  testimony  was  given  on  the  trial  as  to  Nanny9 9  descent 

from  a  female  Indian  imported  since  1705.     Nor  does  it 

make  amy  difference,  in  point  of  law,  whether  the  verdict 

was  rendered  npon  an  issue  or  writ  of  inquiry.(a)  ^Jfa&i?* 

-  It  is  admitted,  by  Mr*  Hay,  that  hearsay  evidence  is  suf-  '   .      , 
ficient  to  prove  a  pedigree,  but  not  the  particular  quol- 
ftyor  thmracttr  o{  the  parties.     This  record  was  not  in- 
trodpeed/as  an  independent  piece  of  testimony,  but  as  con- 
nected with, -and  expfoihed  by  *$lr.  Taylor's.     His  evi- 
dcocej,as to  tide,  wafc  nothing  more  than  what  ancient 
people,  tthoirvtorc  dead,  -had  said  about  the  ancestor  of 
Nmny*    ifrtia  Jenkins  v  Tom  tond  others,(b)  the  Court  (b)  1  Wmh. 
stained  the  principle  that  hearsay  evidence  was  admissible 
a*  Jo  the  fwcr/jry  or  character  of  die  parties.  [On  the  doc-  * 
trim  q£  hearsay  evidence,  die  Attorney-General  referred  to    \  " 
/faofcV Lsm  of  Evidence,  p.  1 1.  and  to  the  same  author,  p. 
SfejtotabnMbat  what  a  witness,  who  was  since  dead,  had     > 
swooDto  at  ar  former  trial,  might  be  given  in  evidence.] 

it  maybe-wad  that  it  is  not  proved  the  witness  was  dead. 
Mfk-Ts^ior  aayathat  he  believes  those  facts  were  proved 
bjtjfa?  teatboony  of  Franci*  Coleman,  who,  he  believes,  is 
voce  deatb ;  /ITu*  goes  as  far  as  was  necessary,  to  admit 
t&tfOTkkaca*  •  The  witness  was  a  very  old  man*  and  this 
>.:ff*li4es,t!ie  belief  of  Mr.  Taylor,  that  he  was 

fs  in  reply*  aaid  that  Ms  first  objection  was  founded 
t.goB&il  principle-,  that  a  vetdict  was  only  evidence 
between  parties  and  privies*  This  rule  is  laid  down  in 
^take's  Lata  of  Evidence,  (c)  and  the  reason  there  given  can-  (cj  p^  3$. 
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y aech4808-  not-  be  controverted.     And  yet  it  is  contended  that  tfee  vcr- 

Fegram     ^^  or  rather  the  inquest,  between  Nanny  and  -Afeyety 

1.  b  a     ^  evi<^ence  in  ^  casc  of  I^abtU  and  Pegram.    Though 

,  Nanny  might  have  been  entitled  to  her  freedom,  it  did  not 

necessarily  fellow,  that  Isabcll  was  entitled  to  htr's ;  for 

Nanny* a  right  to  freedom  might  have  accrued  after  beh& 

Was  born. 

But  even  though  a  verdict  on  an  issue  may  in  certain  case* 
te  evidence,  yet  it  does  not  follow  that  an  inauestmxfi 
because,  where,  a  verdict  is  rendered  on  an  issuc>  the  mafr 
tcr  of  fact  is  found  by  a  Jury,  but,  on  *  writ  of  biqtdty, 
they  are  bound  to  find  for  the  plaintiff. 

If  it  be  inferred,  from  the  circumstance  of  Mayes**  ma- 
king no  defence,  that  it  was  a  concession  on  his  part  that 
N^nny  was  entitled  to  her  freedom  i  still  it  was  only  bind- 
ing on  him  and  those  claiming  under  him ;  but  could  no* 
affect  others.  This  is  an  important  question.  For,  if  ft 
be  once  established  that  the  confession  of  one  man  way  bad 
others,  a  door  will  be  opened  to  fraud,  and  emancipate* 
even  in  defiance  of  the  law* 

But  it  is  said,  the  record  waft  introduced  aaSj  as  ctrctt** 
stantial  evidence*  When  it  got  into  Court,  however,!! 
was  acted  on  as  conclusive  evidence:  the  defendant  had  a 
record  exhibited  against  her  of  which  she  had  never  lictrd 
before ;  and>  because  she  was  not  prepared  to  prove  that 
the  verdict  was  fraudulently  obtained,  it  was  permitted  to 
operate  against  her. 

In  support  of  this  case,  that  of  Sheltan  v.  Barbour,  Mi 
been  relied  on.  That  case  only  proves  that  between  par- 
ties and  privies,  the  verdict  is  conclusive.  Thisdoctrine'f* 
$ot  denied ;  and  is  so  laid  down  in  afl  die  books.  But  be- 
cause the  Court  said,  the  verdict  was  conclusive  eVrdeft<!?> 
between  parties  and  privies,  it  was  inferred  that  it  is  cirtta*" 
stantial  evidence  between  others.  A  more  correct  infer- 
ence wouldhe,thatit>snomi^zc^a/^fc  In  that  ctsa'&o, 
the  verdict  being  against  die  mother  after  a  full- tearing  t3$ 
the  cause,  it  might  be  given  in  evidence  by  any  peroo*  to 


ik^ 
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jme  her  descendants  to  be  slaves,  on  the  ground  that  ma*oh;i8» 
pmtm  seyuitur  ventrem;  but  it  would  have  been  other-     Fegntm 
fi*  Sf  the  verdict  had  been  for  her.  nJLii; 

iWe  eases  cited  by  the  Attorney-General  only  prove  that  - 

fare  are  exceptions  to  the  general  rule ;  but,  unless  he 
can  shew  that  his  case  comes  within  those  exceptions,  they 
will  not  avail  him*  The  principal  point  in  the  case  of  Leef 
extcutor  of  Daniel,  v.  Cooke,  was,  that  an  action  would  lie 
against  the  executor  of  a  covenantor,  though  his  heirs  only 
Wete  naaaed  in  the  deed. 

On  the  2d  position,  he  contended  that  what  a  witness, 
trho  is  dead,  swore  to  on  a  former  trial  between  other  par- 
ties could  «ot  be  given  in  evidence ;  but  if  between  the 
*ome  parties,  it  might,  for  a  very  obvious  reason ;  because 
both  putties  had  an  opportunity  of  cross-examining.  The 
yery  book  referred  to  by  the  Attorney-General^a)  is  con-  ta\  jvnl^# 
chnire  authority,  that  such  testimony  is  only  admissible  *£*  <£t&*i' 
when  h  w^s  given  between  the  same  parties.  The  evi- 
dence of  Mr.  Taylor  ought  not  to  have  been  admitted,  on 
mother  ground;  because  he  did  not  know  whether  the  wit* 
\  was  dead  or  not. 

Friday^  March  25.     The  Judges  delivered  their  opi- 


.  jflttjge  Tucker.  This  was  a  suit  for  freedom,  brought 
in  Ae  District  Court  of  Petersburg.  The  pauper  gave  in 
irtrfenrr  he*  descent  in  die  maternal  line  from  Nanny ,  who 
^gppvtred  her  freedom  in  that  Court  in  1799  against  Ste» 
fjfa  Mayes,  by  judgment  on  a  writ  of  inquiry,  there  being 
4£<fc£rnce;  and  also  gave  evidence  to  prove,  that  on  the 
^.iHuai  of  that  writ  of  inquiry,  (the  record  in  which  case 
Jfet.olfto  offered  in  evidence,  and  admitted  by  the  Court,) 
IfJJmvs  deposed  by  a  witness,  (whose  name  the  present  wit- 
Wff^  Mr.  Taybr>  did  not  particularly  recollect,  but  whom 
fc$pttev*«  to  have  been  one  Francis  Coleman,  a  very  old 
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VA*cM,i806i  man,  who,  he  believe*,  but  does  not  postiivthj  knbw,  U 

Vf^«'^  since  dead,)  that  Nanny  was  descended,  according  to  ge* 

t.         neral  reputation,  in  die  maternal  line,  from  an  Indian  an* 

.  cestor,  imported  into  diis  State  since  the  year  1705*    And 


further,  that  he  (being  the  counsel  assigned  the  pauper) 
had  endeavoured  to  no  purpose,  to  find  a  living  witness* 
who  might  prove  the  same  point  in  the  present  cause*  And 
thereupon  the  defendant's  counsel  objected  to  the  introduc- 
tion of  that  record  and  evidence,  because  die.  defendant 
was  not  proved  to  hold  or  claim  under,  or  in  any  other 
manner  to  be  privy  to  the  said  Stephen  Mayee,  in  that  re* 
cord  mentioned ;  and  because  no  issue  was  made  up  ia 
that  suit,  whereby  the  tide  to  the  freedom  of  Noma/  was- 
brought  into  question.  The  Court  overruled  the*  objec* 
tion,  and  admitted  both  the  record  and  pafrol  evidence  to 
go  to  the  Jury,  liable  to  be  rebutted  by  other  opposing  cvi- 
dence  and  circumstances.  Upon  which  there  was  a  MS  <rf 
exceptions. 

The  general  ride  as  to  giving  verdicts  and  judgments  iflt 
evidence  is,  that  they  are  not  to  be  admitted  but  betwee* 
(a)  ButUft  parties,  or  privtes.(a)    But  there  are  exceptions  to  this  at 
*  well  as  to  all  other  general  rules.     Among  others,  H  is 
said,  that  where  the  fact  is  to  be  proved  is  such,  whereof 
hearsay  and  reputation  are  evidence,  a  special  verdict  be- 
tween other  parties,  stating  a  pedigree  would  be  evidence  . 
to  prove  a  descent ;  for,  in  such  case,  what  any  of  the'fa- 
mily  who  are  dead  have  been  heard  to  say,  or  the  general 
reputation  of  the  family,  entries  in  family  books,  &c«  are 
(*)  Ib^d.233.  allowed.(£)   I  find  it  also  mentioned  as  a  rule,  that  nobody 
can  take  benefit  by  a  verdict  that  would  not  have  been  prefer 
(c)  Mard.4ft.  diced  by  it,  had  it  gone  contrary.(c)  Whether  the  convetsfc 
'sac.  Mr.  tile  °*  t*1IS  ru^e*  v*2#  l^at  whosoever  might  be  prejudiced  by  % 
Jfwdwce^F.)  verdict,  if  one  way,  shall  be  entitled  to  the  benefit  of  it,  H 
to  the  contrary,  also  holds,  I  have  not  been  able  to  meet 
with  any  authority  that  has  decided.     I  may,  perhaps,  no* 
*f  tice  this  point,  after  considering  the  two  exceptions  to  tho 

general  rule  above  mentioned. 
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v-VThe  first  is,  that  where  the  fact  to  be  proved  is  such  mabo*»1808.. 
thereof  hearsay  and  reputation  are  evidence,  a  special     p„.am  * 
wwfirt  between  other  parties  stating  a  pedigree,  would  be         v. 
evidence  to  prove  a  descent. 


Among  other  cases  in  which  hearsay  is  evidence,  Mr. 
E$pma$se{a}  mentions  cases  concerning  legitimacy,  cases  (<0  2  Niti 
if  pedigree,  and.  cases  of  settlement  of  paupers.     As  to  735, ' 
the  fast,  in  a  country  where  marriages  are  celebrated  either 
by  Jk^ce  or  publication  of  bans ;  and  where  registers  are 
acquired  to  be  kept,  it  shews  a  liberal  practice  in  the  Courts 
to  admit  of  hearsay  evidence  upon  that  point*     Yet,  inks* 
■Mich  as  there  most  be  many  marriages  celebrated  in  other 
montriety  the  reason,  of  the  law  prevails  to  admit  hearsay 
evidence,  instead  of  requiring  the  bishop's  certificate,  or. 
the  parish  register  to  be  produced*    The  same  may  be  said 
it*)  pedigrees*     And  both  the  cases  are  stronger  m  thi*. 
muntry,  (where  we  have  no  registers  of  any  kind  at  pre- 
sent, nor  ever  had  as  to  persons  of  colour,)  than  in  En- 
gbmtk  .The  case  of  paupers  is  also  very  strong.    If  then, 
the  doctrine  be  sound,  that  a  verdict  inter  alios  may  be  ad- 
4tttfed»  wherever  hearsay  evidence  is  admissible,,  we  may 
qpfeff  that  it  is  admissible  in  all  these.     In  this  country  it 
b^a. always  been  admitted  in  pauper  suits  for  freedom* 
Th$  whole  testimony  in  the  case  of  Hudgins  v.  Wrights 
W&sd  this  nature/^)  and  the  whole  Court  concurred  in  its  0)  Iffen-W 
sjpuasjttjlity  and  weight.     In  that  case,  the  circumstance 
%&%oh*h  a,  brother  of,Hannah%  had  brought  suit  for  his 
Ittgb&H  was  noticed  by  one  of  the  Court  in  giving  hia 
IfljpVn,     Would  it  not  have  been  competent  for  that  cir- 
ce,  coupled  with  the  other  evidence  in  the  cause, 
?£  been  offered  in  evidence  to  a  Jury  i    And  if  so,  is 
a*,  ^ny  reason  why  a  fact  of  that  nature  should  not  be 
red  by  the  highest  evidence,  namely,  the  record  of  hia 
ngb^ery.    And*  if  such  collateral  and  presumptive  proof 
mk  admissible,  where  the  party  recovering  was  merely  a 
cdp^ral  kinsman,  would  not  similar  proof,  of  a  similar  re- 
covery by  a  lineal  female  ancestor ?  be  alsct  admissible  ? 
Yox.lL  Cc 
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**icH,ia08.     How  far  a  verdict  inter  a&os  is  admissible,  either  as  ofo- 
v,jrv^i/  elusive  or  only  as  presumptive  evidence  in  suits  respectmg 
v.  m      freedom,  I  think  may  be  shewn  by  the  following  case :    A. 
female  held  iu  slavery  recovers  her  freedom  by  judgment 
in  the  Court  of  one  County  or  District:  she  removes  to 
another  County  or  District,  without  a  certificate  of  her 
freedom ;  is  taken  up  as  a  runaway  j  advertised  and  sold  as 
such  under  the  act  concerning  runaways.     She  brings  ano« 
ther  suit  for  her  freedom  against  her  new  master.    Can  it 
be  required  of  her  to  do  more  than  produce  the  former  re- 
cord of  her  recovery,  with  an  averment  that  she  is  the 
same  person  ?   I  conceive  not*  and  that  such  record  is  con- 
elusive  evidence  against  all  the  rqarid;  unless  the  judg* 
meat  can  be  impeached  by  a  person  whose  title  was  ante- 
cedent to  that  recovery,  on  the  ground  of  fraud  and  colhu- 
sion  between  herself  and  the  defendant  against  whom  she 
had  recovered ;  or  whose  title  was  paramount  to  that  of  the 
defendant,  and  who  would  not  have  fyeen  barred  by  die 
act  of  limitations,  if  he  had  brought  an  action  of  detknu* 
for  her  as  his  slave.    Now  let  us  suppose,  at  the  time  she 
was  apprehended  as  a  runaway,  and  sold,  she  had  a  cltfM 
with  herv  who  should  also  be  sold  as  a  slave.    Would  fc 
not  be  competent  to  this  child  to  produce  the  record  of 
her  mother's  recovery,  and  aver  that  she  was  bom  alter 
the  commencement  of  that  suit,  or  the  day  of  the  writ  par- 
chased.    And,  if  she  proved  this,  would  not  the  recor4  i* 
conclusive  evidence  in  her  favour  against  aU  the  worlds  ex- 
cept as  before  mentioned.    And,  if  it  would  be  conclusive 
evidence  in  that  case,  as  I  hold  it  would,  could  she  not 
avail  herself  of  that  record  as  circumstantial  evidence,  .to 
prove  her  right  to  freedom  under  a  prior  right  thereto, 
m  her  mother,  if  the  child  should  happen  to  be  born  bejbrf 
instead  of  after  the  writ  purchased  in  that  suit  i    I  am  de- 
cidedly of  that  opinion  also.    For  if  she  could  be  let  in  to 
prove  the  fact  that  her  mother  was  a  free  woman  by  hear- 
say testimony,  ought  she  not  to  be  let  in  to  prove  it  by  a 
judgment  f   Since  every  judgment  in  favour  of  any  perse* 
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famishes  a  conclusion  in  law,  that  the  person  obtaining  it  march,1808. 
ii  free,  and  not  a  slave  ?  Vn^v-^^ 

!        On  these  grounds,  I  am  of  opinion,  that  the  record  in         v. 
Ac  suit  between  Nanny  and  others  and  Stephen  Mayes,        * 
was  admissible  evidence  upon  the  trial  of  the  suit  between 
the  present  parties,  although  the  defendant  doth  not  chum 
a  tide  to  the  plaintiff  as  his  slave,  under  Mayes.     But,  al- 
though I  am  of  this  opinion,  I  cannot  concur  with  the  Dis*  ' 
trict  Court  to  the  extent  of  the  opinion  delivered  by  them* 
u  that  it  should  go  to  the  Jury  as  evidence,  that  Nanny 
*  was  fret  as  Being  descended  in  the  maternal  line  from  an 
u  Indian  ancestor,  imported  into  this  state,  since  the  year 
u  lf05 ;"  for  the  record  contains  no  such  fact  as  that :  but 
it  is  conclusive  evidence  to  prove  that  Nanny  was  either  a 
free  woman,  or  entitled  to  be  so,  the  day  of  the  emanation 
of  the  writ  in  that  suit ;  and  this  fact  it  was  competent  to 
the  plaintiff  Isabel!  to  prove  by  the  record,  if  it  can  avail 
her  cause*     I  am  therefore  of  opinion,  that  the  judgment 
most  for  this  reason  be  reversed,  and  a  new  trial  had  in 
the  suit,  in  which  the  record  between  Nanny  and  others 
and  Stephen  Mayes,  may  be  admitted  as  evidence  that 
Nanny,  one  of  the  plaintiffs  in  that  suit,  was  a  free  wo- 
man, or  entitled  to  her  freedom  on  the  day  of  the  emana- 
tion of  the  writ  in  that  suit ;  leaving  it  open  to  both  partieB 
lo  shew  upon  what  ground  that  judgment  was  rendered ; 
tad  also  whether  die  present  plaintiff  was  bom  before  or 
afte*  the  emanation  of  the  writ  in  that  suit. 

I  am  also  of  opinion,  that  the  evidence  of  Mr.  George 
Keith  Taylor  was  properly  admitted;  as  he  states  his  be- 
lie?, although  he  did  not  positively  know,  that  the  witness 
affuded  to  by  him  was  dead ;  and  that  it  ought  to  be  ad* 
butted  on  the  new  trial  in  this  case,  unless  it  shall  appear 
to  the  Court  that  the  witness  is  still  living,  and  may  b# 
had. 

Judge  Roane.  In  giving  my  opinion  upon  this  case,  I 
Will  premise  two  positions: 
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wahch,1808-     1st.  That  if  any  part  of  the  evidence  in  thk  eatt,  thttis 

^pT*"^'  material,  has  been  received  when  it  ought  to  have  been it- 

v.        jected ;  or  received  to  have  a  greater  effect  than  it  ougkt 

IaabeU'     to  have,  the  judgment  of  the  Court  below  roust  be  «• 

(a)  See  to  versed.(a) 

the"  JsToi  And  *%•  T***  ■M™^  Ubcrty  is  to  be  loured, "  the 
Goodright,  "  Court  cannot,  on  that  or  any  other  favoured  subject* 
te^C*™'  u  infringe  the  settled  rules  of  law."(£)  In  that  case  it  w* 
p.  593.  and  nek^  in  conformity  to  this  principle,  that  a  verdict  between 
of  this  Court  parties  and  privies,  finding  the  mother  of  the  plaintiff  to  be 
ppwentterm, a  9^X0C^  was  conclusive  evidence  against  him,  as  much  as 
m  the  case  of  a  verdict  finding  her  to  htfree  would  have  operated  to  h» 
Harvey.        favour.    This  decision,  therefore,  shuts  put  the  pretence 

6r  sh  ?***'  *****  we  cao'  m  ****s  case*  ^e  *  8rcater  latitude  in  relation 
Barbour        to  the  rules  of  evidence,  than  in  any  other* 

Bearing  in  mind  these  positions,  let  us  examine  the  case 
before  us. 

The  evidence  excepted  to  in  this  case  was  twofold:  1st 
^That  of  Geo.  K.  Taylor,  given  at  the  trial  j  and  2dly.  TV 
of  the  record  in  the  case  of  Nanny  v.  Mayes,    - 

As  to  the  question  concerning  the  testimony  of  Mfr 
Taylor,  in  the  view  I  have  taken  of  the  subject,  it  U  not 
absolutely  necessary  tQ  be  decided,  fa  at  present  fri- 
vised,  however,  I  have  no  hesitation  to  say,  that  as  hearsay 
evidence,  and  that  of  general  reputatipn  is  admissible  in  p> 
lation  tp  pedigrees,  especially  where  the  point  tP  be  pro^©4 
is  of  ancient  standing,  $md  as  the  witness  in  question  d£ 
clares,  4*  that  he  had  endeavoured  to  no  purpose  *lHPd  a 
"  living  witness  to  prove  the  same  point  in  t^e  .preset 
*'  case,"  &c  his  account  of  what  was  proved  by  an  okj 
witness  Jn  the  tri^l  pf Nanny  v.  Mayes%  and  wh,o  under  th^r 
(c)  2  Boo.  fibove  circumstances  is  to  be  accqunted  dead,(a)  was  riglgx 
edit-  625,' "  Jy  received,  (sp  far  as  it  goes  to  prove  that  tfanny  was  de*- 
scended  from  a  reputed  Indian  ancestor,)  although  bp  doe* 
not  particularly  recollect  the  name  of  the  witness,  nor  know 
positively  that  such  witness  is  since-  dead*  Under  the$e 
circumstances,  this  testimony  is  probably  the  best  that  th$ 
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'W*ure"of  the  case  will  admit,  and  is  better  than  mere  hear-  masch4808. 
«y  testimony,  inasmuch  as  it  was  given  in  upon  oath,  al-  s$^/^* 
tkough  it  was  not  between  die  same  parties,  nor  upon  a         ▼. 
poiat  deckled,  or  necessary  to  be  decided  by  the  Jury. 
This  point  was  not  necessary  to  be  decided  by  the  Jury  in 
-that  case,  because  the  plaintiff's  right  to  freedom  was  ad- 
mtikd  by  the  default  of  the  defendant.    This  case,  how- 
trtTy  is  at  least  as  strong  as  that  put  in  the  case  of  Good- 
rigtitv*  Moss  of  an  answer  in  Chancery,  given  by  the  mo- 
ther in  a  suit  between  other  parties,  but  which  was  received 
toerdy  as  evidence  under  her  hand,  of  her  having  made  a 
declaration  touching  the  legitimacy  of  her  child.  Whether 
the  general  reputation  spoken  of  in  this  deposition  is  com- 
petent not  only  to  fix  the  fact  of  the  identity  of  the  ances- 
tor, but  also  that  this  ancestor  was  an  "  Indian  brought  into 
*  this  country  since  the  year  1705,"  I  am  not  entirely  pre- 
pared to  say.     I  believe  that  this  point  has  never  yet  been 
decided  by  this  Court.    In  the  case  of  Coleman  v.  Dick  antf 
ftf,  this  point  vr*&  found  by  the  Jury ;  whereas  the  verdict 
in  question  finds  nothing  but  the  damages  submitted  to 
ftem;  Upon  the  writ  of  inquiry ;  and  in  the  cases  of  Jenkins 
v.  1W,  8cc  and  Hudgins  v.  Wrights,  testimony  was,  given 
respecting  the  appearance  of  the  persons  in  question,  which 
Mbrtfed  data  whereby  the  Jury  and  Court  were  respective- 
ly etiaMed  to  decide  whether  they  were  Indians  or  not.   In 
ttkeftse,  those  data  are  not  afforded,  and  the  question  is, 
Aether  by  reason  of  the  antiquity  of  the  transaction,  we 
dft  dispense  with  those  data,  and  let  in  proof  of*  these 
ftts  by  general  reputation.     I  am  disposed  to  think  we 
V|iy,  from  the  necessity  of  the  case,  and  the  impossibility 
t  ^obtauning  better  testimony.     It  is,  besides,  not  easy  to 
derive  that  this  general  reputation  would  ever  hive 
whin  unless  these  data  had  existed  at  the  time  of  the  ori<- 
]$ft  of  the  transaction,  to  the  general  satisfaction  of  the 
Neighbourhood ;  unless  it  had  been  clearly  known  to  them, 
tt^l'the  ancestor  in  question  was  brought  into  this  country 
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kam«,1608.  about  the  time  mentioned  in  the  testimony,  and  moreover 

^^T^^  had  the  entire  appearance  of  an  Indian. 

t.  As  to  the  next  point,  it  does  not  concern  any  evidence' 

offered  at  the  trial  in  the  case  of  Nmnny  v.  Mayes,  nor  any 
verdict  rendered  in  the  cause  upon  the  very  point  now  in 
question ;  but  it  submits  this  question  to  the  Court,  whe- 
ther the  record  in  that  suit  should  go  in  evidence  to  the 
Jury,  to  prove  that  Nanny  was  free  "  by  reason  of  being 
"  descended  in  the  maternal  line  from  an  Indian  ancestor 
€<  imported  into  this  state  since  the  year  1705}"  and  the 
Court  upon  this  point  decided  in  the  affirmative.     If  the 
question  submitted  by  the  appellee  and  decided  upon  by 
the  Court  had  been  merely  that  Nanny  had  recovered  her 
freedom,  the  opinion  had  been  correct,  and  then  the  appel* 
lee's  case  might  have  been  made  complete,  by  proof  that  she 
was  born  since  such  recovery  was  had.     In  that  case,  that 
record  would  not  be  given  in  evidence  to  prove  the  appel- 
lee's right  to  freedom,  but  her  mother's  right  to  freedom, 
and  her  case  would  have  been  made  complete,  on  the  prin- 
ciple partus  sequitur  ventrem^  by^  shewing  that  she  was 
born  after  such  recovery  was  had:  or  she  might  have  rest- 
ed her  claim  to  freedom  dehors  that  record,  and  relied  on 
the  evidence  stated  by  Mr,  Taylorr  to  recover  it,  on  the 
same  ground  that  her  mother  had  claimed  hers.     But  the 
question  propounded  and  decided  is,  that  the  record  proves 
that  Nanny  recovered  her  freedom,  "  as  being'  descended 
"from  an  Indian  ancestor"  &c,     For  any  thing  appearing 
in  th£  record,  {he  acknowledgment  of  the  defendant,  by 
means  of  which  she  recovered,  might  have  been,  through 
mere  inattention,  or  predicated  on  the  ground  of  her  haying 
been  legally  emancipated,  and  not  on  that  of  a  descent  froib 
ai?  Indian  ancestor.     She  recovered  her  freedom  by  the  * 
default  of  the  defendant  and  by  the  judgment  of  the  CourU 
and  not  by  the  verdict  of  the  Jury :  the  Jury  were  ayty 
charged  to  inquire  of  damages.    The  title  set  out  in  the 
declaration  is  a  mere  general  one  of  freedom,  and  the  suf- 
fering the  judgment  by  default,  admits  it  as  stated :  it  docs 
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*X  admit  any  specific  ground  upon  which  the  right  of  *a*ch,1808. 
freedom  was  established:  it  does  not  admit  that  specific  ,  peffram 
ground  which  is  taken  by  the  Court  below  in  the  present       •  *• 
case,  and  was  taken  by  the  deposition  of  the  aged  witness*  . 

That  testimony  was  given  in,  posterior  to  the  confirmation 
of  die  judgment*  The  judgment  therefore  does  not  sanc- 
tion or  affirm  the  fact  now  in  question;  nor  does  the' ver- 
dict of  the  Jury;  (for  it  was  confined  to  the  mere  question 
of  damages;)  (a)  and  in  truth  it  only  finds  u  that  the  plain-  ra\  j  Str€% 
44  tiffs  have  sustained  damages,  by  the  occasion  in  the  de-  $12- 
M  claration  mentioned,  to  one  penny."  Neither  the  judg- 
ment nor  the  verdict,  therefore,  have  affirmed  the  particu- 
lar ground  now  in  question,  and  necessary  to  be  established 
on  the  part  of  the  appellee,  and  which  the  District;  Court 
supposes  it  has  decided.  The  evidence  stated  by  Mr. 
Taylor  to  have  been  given,  on  executing  the  writ  of  in- 
quiry, may  indeed  be  used  as  evidence  j  but  the  record 
ia  question  proves  only  this  general  position,  that  Nanny 
recovered  her  freedom.  This  would  have  been  sufficient 
for  dfe  appellee,  (as  I  have  already  said,)  if  that  had  also 
shewn  that  she  was  born  since  the  time  of  that  recovery; 
6**t  the  judgment  in  question  standing  'singly,  proves 
nothing  as  to  Nanny  Vright  to  freedom,  anterior  to  the  date 
of  die  writ,  and  affirms  no  specific  ground  of  recovery ;  and  * 
therefore,  although  we  are  not  now  at  liberty  to  controvert 
tar  right  to  freedom,  the  judgment  in  question  proves 
nothing,  so  as  to  benefit  the  appellee :  but  admitted,  in  the 
dptqt  in  which  it  was  received,  it  had  a  direct  tendency  to 
m*re  die  appellant. 

However  competent,  therefore,  a  verdict  between  other 
HlUijUij  and  finding  a  particular fact,  whereof  reputation  is 
fdfrmajilrlr  evidence,  might  be  to  establish  such  fact,  it  is 
cmr  that  the  verdict  and  judgment  before  \is,  was  inad- 
mfmakAe  under  this  criterion* 

X  cannot  well  see  why  the  testimony  of  the  old.  witness 
Wiit  at  aU  exhibited,  unless  the  writ  of  inquiry  had  been 
sat  4tokle«.  and  the  question  of  freedom  put  in  issue ;  for 
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ma*ch,1808  that  right  was  admitted,  and  the  Jury,  going  for  damages^ 
ought  to  have  regarded,  as  they  did  regard,  the  established 
law  on  that  subject,  and  found  only  one  penny  damages* 
That  evidence,  however,  considered  merely  as  evidence! 
was  proper  to  be  used  in  this  trial,  however  irrelevant  in 
the  former ;  but  as  to  the  record r  in  question,  it  stands  upon 
quite  a  different  foundation  ^  it  does  not  prove  the  particu- 
lar point  for  which  it  was  produced,  and  which  the  District 
Court  decided  it  did  prove* 

On  these  grounds,  therefore,,  (without  going  through 
evtry  point  and  question  made  in  the  argument  of  &* 
case,)  I  am  of  opinion  that  the  judgment  of  the  District 
Court,  so  far  as  it  respects  the  admission  of  the  record  in 
question,  in  the  latitude  taken  by  the  Court,  was  erroneous* 
and  ought  to  be  reversed. 

Judge  Fleming.  Although  it  is  admitted,  that  law* 
should  be  liberally  construed  in  favour  of  the  rights  of 
freedom,  yet  the  rights  of  property  ought  to  be  respected 
and  preserved ;  and  it  is  perhaps  attended  with  difScufty  fe 
draw  the  true  line  of  distinction  between  them. 

There  are  two  objections  to  the  opinion  of  the  Caret 
stated  in  the  bill  of  exceptions  in  this  case : . 

1st.  In  admitting  the  record  and  verdict,  in  the  cascrf 
Nanny  and  others  v.  Mayes,  to  go  in  evidence  to  the  JnryT 
to  prove  that  the  said  Manny  was  free  by  reasaar  of  her 
being  descended  in  the  maternal  line  from  an  Indian  An- 
cestor, imported  into  this  state  since  the  year  1705  $  kt4 
cause  the  defendant  is  not  proven  to  hold,  or  claim  under,- 
or  in  any  other  manner  to  be  privy  to,  Mayes,  the  defeat* 
ant  in  the  said  record  mentioned ;  and  because  there  ncv*r 
was  any  issue  made  up  in  the  said  suit  between  Manny  and 
others  and  the  said  Mayes,  whereby  the  tide  of  the  plabn 
tiffs  to  freedom  was  brought  in  question,  die  suit  being 
tried  on  a  writ  of  inquiry. 

2dly.  In  admitting  the  testimony  of  Geo.  K.  Taylor,  who 
proved,  that  on  the  trial  of  the  writ  of  inquiry  njhttmdf 


in  thfi$M*bat  qft/te  CmmomvealtJu  $6§f 

#4)#dtyo*ed  by  a  witness,  hir  thinks  one  €6kfoans  tx  vety  *ARcrt,iso& 
AH  nfcan,  (who  he  believes  is  since  dead,)  that  die  said  X^^^ 
JBilk^  w*s  descended,  according  to  general  reputation,  in        v. 
Aettritern*!  fine*  fhwn  an  Indian  ancestor,  who  was  im*  _^L— ^. 


fottedferto  this  State  since  the  year  1705*  The  said  Tmp- 
hr  ftaher  stated*  that  he  had  endeavoured,  to  no  purpose, 
to  find  a  Hiring  witness,  who  might  prove  the  same  point  in 
Represent  case* 

With  respect  to  the  first  objection,  it  is  a  general  rule, 
tat  no  Verdict  shall  be  given  in  evidence,  but  between 
Mek  as  were  parties  in  the  cause  in  which  the  Verdict  was 
ghrtn,'  or  privies  to  them.(a)    In  the  case  of  Sherwin  V.  („)  2  s^. 
Vhrfe*,  eked  id  Butler's  Nisi  PriUs,  332*  it  is  laid  down  nast€> 736* 
that  *  verdict  on  the  same  point,  and  between  the  same  par- 
ties, may  be  given  in  evidence,  though  the  land*  are  not  the 
jodi*,  but  then  the  Verdict  ought  to  be  between  die  same 
ponies,  because  otherwise,  a  matt  would  be  bound  by  a 
who  had  Hot  the  liberty  to  cross-examine  t  and 
taft  be  more  contrary  to  natural  justice  than  that 
Ofritiktf  tiftuM  be  injured  by  a  determination  that  he  Wa* 
n6€  at  liberty  to  controvert.    And  Where  it  is  said  that  a 
tatiBit  HJifbe given  in  evidence  between  die  satae  parties,  % 
it  is  to  be  understood  with  this  restriction,  that  it  i*of  & 
tkittu  /  whie&  too*  in  issue  in  the  former  causer  for  other* 
imaf  itrwifl  not  be  allowed  in  evidence,  because,  if  such 
fcnoditt  far  Wee,  4ke*e  is  no  redtess* 
•  lAjfljrihnar  rules  and  principles  to  the  case  before  us  r 
H^jjiiUj^he  appellant,  was  neither  party  nor  privy  to  thef 
yjliUlwin'ii  Jtfanny  and  others  V.  Mayes,  nor  is  it  pre- 
tdaintshotshe  claims  title  to  hold  Isabell  as  a  slave  undef 
I  the  objection  in  this  case  has  additional  force, 
consideration,  that  in  the  former  case  there  nevef 
ds&me  by  which  the  tight  o(  JfanAy  and  others  to 
was  brought  in  question  before  die  Jury. 
%  As  to  the  second  point,  the  admission  of  the  testi* 
^qrof  Geo.  K.  Tatfhr>  it  teemg  correct,  and  not  excep- 
s?*  because  4he>  declarations,  especially  when  mad* 
ei  oath,  of  persons  uninterested,  and  who  are  then  dead, 
Toi~  n.  D  4 
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xAtc*,1808.  of  net  to  be  found,  are  admissible  and  proper,  in  question! 
V"^v^*'  concerning  legitimacy,  or  in  questions  of  pedigree. 

v.  But  die  adiriisaion  of  the  record  in  the  case  of,  Naamy 

t  and  others  v«  Mayes,  to  go  in  evidence  to  the  Jury,  seem* 


to  me  an  error  not  to  be  gotten  over ;  unless  it  had  been 
qualified  with  an  instruction  that  it  should  be  considered 
only  as  evidence  that  Nanny  had  obtained  her  freedom* 
(a)  2  Watlu  In  the  case  of  Shelton  v.  Barbour, {a)  which  was  men- 
tioned in  the  argument,  the  record  in  a  suit  for  freedom, 
between  the  mother  of  the  appellee  and  Robert  Harm, 
was  decided  by  this  Court  to  be  not  only  proper  but  C6»- 
chtstbe  evidence ;  because  there  was  an  act  of  Assembly  in 
force,  declaring  that  children  shall  be  bond  or  free,  aqpord* 
ing  to  the  condition  of  the  mother ;  the  verdict  which  found 
the  mother  a  slave,  was  therefore  conclusive  evidence  to 
prove  the  son  was  so,  unless  rebutted  by  evidence  to  prove, 
that  the  son  had  been  emancipated  after  his  birth* 

I  am  i>{  opinion,  upon  the  whole,  that  the  judgment  is 
errbneous,  and  ought  to  be  reversed ;  that  the  cause  te  re- 
manded to  the  District  Court  for  a  new  trial,  with  an  in- 
struction that  the  record  in  the  case  of  Nanny  and  others  v. 
Mayes,  is  not  to  go  in  evidence  to  the  Jury,  unless  it  be 
qualified  with  an  instruction  that  it  be  considered  ojdy  *s 
evidence  that  Nanny  had  obtained  her  freedom. 

The  opinion  of  the  Court  was  entered  as  follows: 

44  This  day  came  the  parties  by  their  counsel,  aild  the 
a  Court  having  maturely  considered  the  transcript  of  the 
44  record  of  the  judgment  aforesaid,  and  the  atgumehts  of 
4i  counsel,  is  of  opinion,  that  the  said  District  Court  etred 
•4  in  permitting  the  record  in  the  suit  bettveen  Nanny  and  i 
44  others  and  Stephen  Mayes  to  go  t6  the  Jury,  as  evidence 
44  to  protfe  that  the  said  Nanny  was  free  as  being  descended 
44  in  the  maternal  line  from  an  Indian  ancestor,  imported 
a  into  this  State  since  the  year  1 70$ ;  no  such  fact  as  ihat 
44  appearing  from  the  said  record,  in  which  there  is  neithefj 
44  plea  nor  issue,  but  a  judgment  by  default,  and  writ  ol 


r 
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*  inquiry  of  damages  only ;  and  that  there  is  no  other  error  *  AKcn,l80t. 
a  in  the  said  judgment.    Therefore  it  is  considered,  that     Pe^-am 

44  the  said  judgment  be  reversed  and  annulled.     And  it  is         v. 
**  ordered,  that  the  jurors'  verdict  be  set  aside,  and  that  a         ^ 

*  new  trial  be  had  of  the  issue  joined  between  the  parties 
u  in  this  suit ;  on  which  trial  the  record  in  the  suit  between 
u  Nanny  and  others  and  Stephen  Mayes  shall  be  admitted 
u  to  go  to  the  Jury  as  evidence  that  the  said  Nanny ^  one  of 
w  the  plaintiffs  in  the  said  record  mentioned,  was  a  free 
u  woman,  or  entitled  to  her  freedom  on  the  day  of  the 
a  emanation  of  the  writ  in  that  suit ;  leaving  it  open  to 
a  both  parties  to  shew,  if  they  can,  upon  what  ground  the 
"  judgment  in  that  suit  was  rendered ;  and  also  leaving  it 
w  to  them  to  shew,  if  they  can,  whether  the  plaintiff  Isabell 
a  was  born  before  or  after  the  emanation  of  the  writ  in 
u  that  suit." 


Gibbs  against  Pcrkinson,  m™h''%* 

'    THE  appeal,  in  this  case,  was  abated  at  the  last  tcrmy  An  appeal 
by  die  death  of  the  appellant ;  and  now  Mr*  Randolplt.  e^sxfneterm 

moved,  in  behalf  of  his  administrator,  who,  as  he  said,  had  b?  ¥** deal!* 

.  ,  .       n    .  ot  the  appel- 

since  then  qualified  to  revive  the  appeal  by  scire  facias*        Lint ;  at  th* 

next  term  a 
tcire  facias 

Judge  Tucker  thought  the  writ  might  be  awarded,  and  ^»»  awarded 
^       ,     «  ...  ,  ,  on  the   mo- 

tte  appellee  be  at  liberty  to  shew  cause,  upon  the  return,  tion  of   hi* 

J£Upst  the  revival  of  the  appeal,  ajid  he  should  be  willing  J0lra|JJjlitriR" d 

to  hear  him.  qualified 

since  tfie  a- 
batement,  far 

«    Judge  Roane  doubted  whether  it  could  properly  be  ihet  appellee 
■  ■*"     °  *      k      J         toshewcaus* 

jPnted*  why  the  ap- 

peal should 
not   be    re* 

JBut  Judge  Fleming  concurring  with  Judge  Tucker —  *iv«K|. 


/jjie  scire  facias  to  revive  the  appeal  was  awarded. 


CASE8 

ARGUED  AND  DETERMINED 
THE  SUPREME  COURT  OF  APPEALS 

Of 

VIRGINIA 
At  the  Term  commencing  in  April,  1808. 

IK  THX  THlftTY*SKCOYl>   YEAA  OF  THE  COMMONWEALTH. 


Jbdois,  PETER  LYONS^l)  Esquihe,  President. 
WILLIAM  FLEMING,  Esquire. 
SPENCER  ROANE,  Esquiee. 
ST.  OEORGE  TUCKER,  EsotJi**. 

AtTO*VSY-GsNEEaX, 

PHILIP  NORBORNE  NICHOLAS,  Esquim, 


The  Commonwealth   against   Cokjuhouns   and 
others. 

THIS  case  was  twice  argued,  at  great  length,  (in  JVb-  The  Com* 
Kmber,  1806,  and  June%  1807,)  on  the  important  question,  SSwt^te 
whether  the  Commonwealth  could  be  compelled  to  make  ^l*11***? 
good  the  loss  of  tobacco  which  had  been  received,  inspect-  the  lo««  of 
_  i  _  tobacco  t*r 

0)J«d%pI^o»sw»  absent  the  whole  of  tbb  tem9  harinf  been  pre- ^^^  ^ 
'   1  from  attending  by  indisposition,  pasted  at  a 

public  ware- 

e,  but  not  delivered  by  the  inspectors  on  application  to  the  persons  holding  the 

notwithstanding  the  same  was  unlawfully  converted  to  their  own  use  by  the  in-r 

>r  is  otherwise  missing  and  not  accounted  for,  and  the  inspectors  are  insoln 
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araiL,  1808.  cd  and  passed  at  a  public  warehouse ;  but  was  not  delivered 
ThTcora-  ky  *he  inspectors,  on  application,  to  the.  persons  holding 
roonwealth  the  notes,  the  same  having  either  been  unlawfully  convert- 
Colquhouns  e(*  to  their  own  use  by  the  inspectors,  or  otherwise  missing 
and  others.  anj  not  accounted  for ;  and  the  inspectors  being  insol- 
venk 

It  appeared  that,  in  the  year  1796,  Colquhouns  and 
others,  being  proprietors  of  certain  tobacco-notes,  to  the 
amount  of  one  hundred  and  thirttpsix  hogsheads,  acquired* 
in  the  ordinary  course  of  their  dealings,  for  a  valuable  con- 
sideration, applied  to  the  inspectors  at  Barksdale**  ware- 
house, by  whom  the  notes  were  issued  for  the  tobacco  ex- 
pressed therein ;  and  that  the  said  inspectors  not  only  fail- 
ed to  deliver  the  tobacco,  but  publicly  acknowledged  that 
it  was  not  in  the  warehouse.(l)     Upon  this  subject,  evi- 


(1)  It  is  proper  to  mention,  that  Erasmus  Gill,  one  of  the  inspectors, 
by  bis  letter  to  the  Court  of  Dinwiddle  County,  dated  the  19th  of  lfo«ft» 
her,  1796,  (a  copy  of  which  is  inserted  in  the  record,)  declared  that  m 
fault  ought  to  be  attributed  to  CoL  George  Pegram,  the  other  inspector* 
that  the  deficiency  in  ^he  tobacco  was  to  be  attributed  "  to  no  other 
"  cause  but  his  own  credulity  fbr  delivering  tobacco  on  lists,  without 
«•  notes,  on  the  honour  of  men  who  called  themselves^gentlemen  g  and  that 
"  those  very  notes  had  been  transferred  to  others  after  receiving  the 
"  tobacco  from  the  warehouse.".   In  the  deposition  of  Robert  Cokphen, 
one  of  the  witnesses  examined  before  the  justices,  a  circumstance  is 
stated,  which,  in  tome  degree,  corroborates  this  allegation  of  Gill    The 
deponent  said,  that  three  hogsheads  of  tobacco  were  shipped  by  Robert 
and  Walter  Colqvhotau,  from  BarksdaUs  warehouse,  on  the  14th  day  of 
September,  1796 ;  and  that  the  deponent,  on  examinins;  the  books  of  Jeh* 
M*Rac9  senier,  saw  an  entry  therein,  from  which  it  appeared  that  the 
said  MlRae  had,  on  the  17th  of  the  same  month,   purchased  three 
hogsheads  of  tobacco  corresponding  with  the  three,  which  bad  been, 
•hipped,  in  numbers,  tare*  and  nelu  ;  that  the  deponent  did  not  deliver, 
trith  hie  own  hands,  the  notes  fbr  the  said  three  hogsheads  of  tobacco,  to 
either  of  the  inspectors,  but  sent  them,  together  with  three  dollars  fbr 
tax,  by  a  black  man  named  Plenty ,  who  commonly  delivered  notes  to  the  in* 
ipectors/or  the  deponent  and  others.  The  deposition  dtjvhri  M>Rae,  serthr% 
proved,  however,  that  he  received  from  the  warehouse  three  hogsheads; 
of  tobacco,  for  the  same  three  note*,  which  be  bad  purchased  j  and  Sj 
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&oce  was  taken  before  two  justices  of  the  peace,  in  the  april,  1808. 
manner  prescribed  by  the  36th  section  of  the  act  reducing  ^(^Cora- 
into  one  the  several  acts  of  Assembly  for  the  inspection  of  monwealth 
tobacco,(a)  and  laid  before  the  governor  and  council,  who  Colquhouns 
removed  the  inspectors  from  office,  considering  the  loss  to  and  other9» 
have  been  occasioned  by  their  misconduct,  though  in  what  ^p^.  Code* 
manner  did  not  precisely  appear.  x  vol#  p' 36^* 

Several  of  the  persons  injured  brought  actions  on  the 
case,  under  a  clause  in  the  same  section  above  mentioned* 
in  the  County  Court  of  Dinwiddle,  against  the  inspectors, 
obtained  judgments,  and  sued  out  executions,  which  were 
returned  "  no  effects.'*  They  then  applied  to  the  auditor 
of  public  accounts,  and  demanded  from  him  a  warrant  on 
the  treasury  for  the  value  of  the  tobacco,  which  he  refused 
to  grant:  whereupon  they  filed  a  bill,  (stating  the  said  cir- 
cumstances,) in  the  late  High  Court  of  Chancery,  against 
the  Auditor,  Attorney-General,  and  Treasurer,  praying  for 
such  relief  as  equity  might  direct.  To  this  bill  the  defendants 
put  in  an  answer  and  demurrer;  the  former  of  which  nei- 
ther admitted  nor  denied  the  allegations  of  the  plaintiffs, 
but  required  legal  evidence  to  support  them :  and  the  latter 
absolutely  denied  the  responsibility  of  the  Commonwealth 
tp  make  good  the  loss. 

The  late  Chancellor  was  of  opinion,  that  the  Common- 
wealth compelling  its  citizens  to  deposit  their  tobacco  in 
its  warehouses,  under  the  care  of  its  own  officers,  and  re- 
ceiving a  reward  for  the  custody  thereof,  could  be  consi- 
dered only  in  the  light  of  a  bailee,  or  warehouse-keeper,  for 
Jar*,  .and, -as  such,  is  responsible  for  the  misconduct  of  its 
He  therefore  decreed,  that  the  Auditor  should 


p  of  witnesses  mentioned  similar  circumstances,  shewing  that  Gill, 
thsprmotpal  acting  inspector,  (Pegram  being  prevented  from  attending 
*%t>  warehouse  from  his  bad  state  of  health,)  in  many  instances  deli- 
)  according  to  lists,  tent  nvitk  the  note*,  and  afterwards  de- 
l  otber  tobacco,  (of  course  not  corresponding  in  numbers*  &c.)  t* 
^%sjr  person*  who  afterwards  bought  the  notes. 
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Atan^liM- "  deliver  to  the  plaintiffs  respectively,  warrant*  upon  A* 

v^»^^  w  treasury  for  tkc  values  of  the  tobtoccoes  which  belonged 

Tk«  Con* 

HKmweakfr  u  to  them,"  &c  *•  to  ascertain  which  values,  that  issues  be 

Otin^bmntft  "  J0*11^  b*****11  *«  Pities,  l«*d  tried  before  the  District 
and  othen.  u  Court  in  Richmond i  and  that  the  verdicts  be  certified  to 
""        «  the  Court  of  Chancery."  From  which  decree  the  Attor- 
ney-General, on  behalf  of  the  Commonwealth,  took  an 
appeal* 

-  The  Attornty-Gimtroly  in  support  of  die  appeal*    This 
ease  depends  altogether  on  the  construction  of  the  laws 
regulating  the  inspection  of  tobacco,  and  relative  to  public 
warehouses  for  the  reception  of  that  article*    It  must  btf 
admitted,  that  die  Legislature  has  aright  to  pass  laws  of 
this  sort*     All  unproved  countries  must  resort  to  sack 
laws  to  perfect  their  manufactures  or  products.    In  this 
state,  they  hove  been  extended  to  a  variety  of  articles,  viz* . 
fish,  hemp,  meal,  lumber,  flour,  tar,  8tc.  as  well  as  tobacco} 
and  this  right  of  the  Legislature  has  been  recognized  by  At 
constitution  of  the  United  States.    It  was  exercised  at  a 
very  early  period,  by  our  Assembly ;  particularly  as  to  die 
article  of  tobacco,  the  staple  of  die  Country;  and  great 
pains  have  been  taken  in  perfecting  the  laws  on  this  sub* 
jest*    To  these  laws  die  people  have  assented,  and  they 
a*e  therefore  obligatory  upon  diem,  especially  upon  the 
tobaoco-makett)  for  whose  benefit  they  were  made.     We 
must  look  then  into  the  laws  enacted  on  this  subject,  tt* 
judge  of  the  liability  of  the  Commonwealth;  because  thosa 
laws  certainly  could  extend  or  restrain  that  liability  as  tfc* 
public  good  might  require,-  and  more  information  w21  be 
derived  from  them  than  from,  any  treatise  on  knlmenU^ 
even  that  for  which  the  wolid  is  indebted  to  die  perspictt* 
ous  miud  and  eloquent  pen  of  Sir  William  Jonc84 

When  we  look  into  those  laws,  we  shall  find  they 
a  connected  whok—*  *y*U?nu    The  duties  of  the 
tons  are  defined,  their  salaries,  their  privileges,  their 
parities,  *nd  the  restrictions  upon  them ;  the^pemMoa  Aeyr 
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we  liable  to,  and  in  what*cases ;  where  the  public  shall  be  apul,  1808. 
lflble,  fee     Let  us  refer  more  in  detail  to  these  provi-  ^Jj^^ 
dons?  monwoalUt 

Ifcre  the  Attorney*General  referred  to  the  **  act  reducing  Colquhoun* 
*  into  one  the  several  acts  of  Assembly  for  the  inspection  and  others. 
"  of  t«bacco,,,(^)  to  shew  the  great  pains  taken  by  die  Le-  , 

gtskdne  relative  to  the  appointment  6f  inspectors,  to  select  i^d^^s! 
proper  characters,  and  to  guard  against  their  misconduct*  •«<**  11. 16- 
By  the  14th  section,(4)  every  inspector  is  required  to  give  30. 
bind  with  good  security  in  the  penalty  of  four  thousand ^ /^  R# 
drifaw,  with  condition  for  the  faithful  performance  of  his 
duty  according  to  the  act.     It  is  true  that  this  bond  is  pay* 
able  to  the  Governor  and  his  successors,  is  directed  to  be 
recorded  in  the  County,  and  transmitted  by  the  Clerk  of 
thfe  Covt  to  the  Treasurer :  but  these  circumstances  do  ' 

net  ooaine  the  right  of  suing  on  the  bond  to  the  Comfnortf 
zuadthpn/f.  Its  being  recorded  in  the  Coutity  is  for  the 
benefit  of  persons  injured  by  the  misconduct  of  the  inspec- 
tors; and  any  such  person  has  a  right  to  put  it  in  suit  for 
his  own  benefit ;  for,  according  to  the  mode  prescribed  in 
HmSe^hed  Codejc)  a  judgment  obtained  on  a  bond,  wftfr  (c)  1  roL  p, 
rnistttJ  condition,  shall  remain  as  a  security  for  ^y^oj'  r* 
btnrhttwlach  may  happen,  until  the  penalty  be  exhaust* 
edrp  and  it  cannot  be  doubted  that  the  Governor's  nam< 
HMjr  be  ueed-for  die  benefit  of  the  individual*  But  if  the 
law-were  defective  on  mis  point,  it  would  only  shew  that 
application  ought  to  be  made  to  the  Legislature  to  extent 
the-  rtmedy;  it  by  so  means  follows  that  the  fublic  1# 
UaUe.- 

It  nay  be  objected,  that  the  penalty  of  the  bond  is  too 
sad.  This  may  possibly  shew  that  the  law  wants  amend-  - 
mst,  tot-proves  nothing  more* 
The  claimants  in  this  case  proceed  upon  a  supposed 
»duct  of  the  inspectors,  who,  they  say,  have  embez- 
» tobacco,  and  could  not  deliver  it  when  demanded. 
I  odlupon  gentlemen  to  shew  in  what  part  of  the  law  the 
pdhfic  is  made  liable  for  suth  misconduct;  a  la\r  so*  carrftd 
Voi..  II.  £• 
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mot,  1S0&  to  state  the  cases  in  which  liability  shall  attach,  audio  p»# 
)ifm>^^^  ▼ide  for  every  contingency* 

nonweahh       In  the  20th  section,(a)  a  remedy  is  given  against  tbttn* 

Cotoubouns  ^pectors,  for  double  the  value  of  the  tobacco  refined  to  be 

*ndother».  delivered.    By  the  S6th,(*)  they  may  be  removed  fewn 

(a) Rev.  C«U,  °^c^i  ***<*  a^e  made  liable  to  the  action  of  the  party  grieved 

%  vol  p.  261.  for  aM  damages  arising  from  any  neglect  of  duty*    Under 

466^267.'    '  this  section,  the  claimants  have  proceeded  to  obtain  the  f*» 

moral  of  the  inspector**,  and  to  get  judgments  agaant 

them ;  thereby  shewing  their  own  sense  of  the  law* 

In  their  bill,  however,  they  state  that  the  inspector  are 
insolvent*     How  does  this  give  diem  a  claim  upon  the 
Commonwealth?    Is  there  any  correspondent  provisional 
the  law? 
(r)   Ibi<L  p.     The   37th  seetion(c)  is  conclusive,    accondina;  to  Ac 
^-  maxim, "  express**  unius  eat  exctusi*  akerius;  format  sec- 

tion provides,  that  when  a  warehouse  is  destroyed,  by  jft% 
the  loss  shall  be  made  good  by  the  General  Assembly! 
"  and  in  case  of  such  accident,  no  inspector  shall  be  mod 

*  or  molested  for  or  by  reason  of  any  receipts  by 
"  given,  or  for  any  tobacco  burnt  in  any  of  the  said  i 

*  houses,  but  shall  be  altogether  acquitted  and  discharged 
«  of  and  from  the  payment  of  the  tobacco  mentioned  fe 

,    ,  *  such  receipts ;  any  thing  in  the  said  net  before  contained 

u  to  the  contrary,  notwithstanding."    Of  coarse  it  follows, 

titat  in  every  other  case,  except  that  of  fitt%  the  inspector*^ 

and  not  die  public,  are  to  be  responsible. 

iff  Ibid.  p.      The  31st  section(</)  shews  the  caution  of  the  Legislative 

*55-  in  guarding  against  any  constructive  liability  of  the  ptfclic 

(#)  P.  271.    *w  a  deficiency  of  the  inspector's  salaries,*  and  sect*  *ltt(r) 

is  of  die  same  character. 

Upon  the  whole,  it  seems  very  clear  that  k  was  not  tko 
intention  of  die  Legislature  to  make  the  public  Kable,  ex- 
cept for  fire;  and  die  liability  cannot  be  extended  furtbefe 
Hu  Because  the  state  has  die  power  to  pass  an  obligatory 
*  ■" '  few  Upon  this  subject,  by  which  etery  citizen  is  fconnd* 

*nd,  2dly.  Because  every  man  who  has  sent  tea  tobacco  to 
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ajpaUic  wanhoMe,  has  done  it  under  the  faith  of  the  few,  iwjwsh.isoS. 
mtxHtm£,andofnoothcr.  -nTcX 

Let  us  now  proceed  to  examine  the  grounds  of  the  monwealth 
CaHinrBor*»  decree,  and  the  reasoning  on  which  it  is  Colquhoun* 
fcxadtd,  or  by  which  it  may  be  attempted  to  be  sup-  ,nd  *»««• 

pOf%M» 

The  application  of  general  theories  or  principles,  under 
afl  circumstances,  and  to  sail  subjects,  is  a  fruitful  source  of 
error  in  politics,  philosophy,  and  law.     Nothing  can  he 
more  dissimilar  than  the  nature  of  the  contract  resulting 
from  bailment,  and  the  construction  of  the  laws  regulating 
a  public  inrthutioiu    In  the  one  case,  parties  meet  on  equal 
terms;  one  petty  puts  into  die  hands  of  .another,  property 
for  certain  purposes,  and  the  law  raises  a  contract.    In  the 
other,  the  Legislature  prescribes  a  rule*    According  to 
Jon**  m  BaUmentsy(a)  most  cases  of  that  sort  are  of  im-  (ay  P.  1  fc 
pfied  contracts,  where  the  law  determines  how  far  the  n'' 
forty  is  liable.     In  the  case  of  the  warehouse^  there  is  no 
*som  for  implication;  the  law  gives  the  rule* 

But,  even  in  cases  of  bailments,  if  there  was  an  express 
undertaking  to  a  certain  extent  only,  the  bailee  would  be 
liable  no  farther.  Suppose  a  farmer  agrees  to  receive 
horses  So  graze,  but  not  to  be  liable  for  escapes;  he  cer- 
tainly would  not  be  liable  for  escapee.  So  in  this  case, 
should  I  admit  it  to  be  one  of  bailment,  I  should  neverthe- 
1ms  contend  that,  as  there  is  an  express  undertaking  that 
the  public  is  to  be  liable  in  one  case,  it  is  not  to  be  liable  in 
any  other  case. 

Bat  k  is  said,  that  the  Commonwealth  receives  a  reward 
If  she  did,  it  ought  not  to  affect  the  case.    But,  in  fact,  she  ^ 

does  not  receive  a  reward.  The  constitution  of  the  United 
■Slate*  authorises  her  laying  a  duty  on  exports,  to  execute 
far  inspection-laws ;  and  what  she  receives  is  no  more    ' 
.Alii  enough  to  do  tins,  to  provide  for  the  contingency  of 
tit*,  and  to  support  the  warehouses.    It  appears  from  sec- 

4-  and  5«(A)  that  where  the  rents  of  warehouses  in  (b)  P.  254  k 
are  directed  to  be  paid  to  the  Treasurer,  it  is  255, 
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.  a»*il,  1808.  merely  to  indemnify  the  public  for  Uukhngs  or  rtpmrsi ?ta 
tJJ^C^'  other  cases,  the  rents  uniformly  go  to  ike  proprietor*^  and 
monweaith   not  to  the  public. 

Colquhduns  ^e  Chancellor  says,  too,  that  the  Comm0nweakh*wi!- 
and  others,  pfa  fa  citizens  to- deposit  their  tohacco  in  the  warekme. 
But  the  law  does  not  compel  any  man  to  make  tobacco, 
nor  is  he  obliged  to  send  it  to  a  public  warehouse  when 
made*  It  is  true  he  cannot  export  it  without  doing  &•; 
but  this  law  is  made  for  his;  own  benefit.  So  the  law  com- 
pels a  man  to  go  to  law  for  redress  of  injuries,  and  avcd 
lays  a  tax  on  the  writ ;  yet  the  Commonwealth  is  not  tefty 
for  every  wrong  done  by  a  sheriff,  clerk,  or  coroner.  U 
the  public  is  liable  in  this  case,  it  opens  a  (k*>r  for  ftmd 
between  the  holders  of  tobacco  and, the  inspectors,  and.esta- 
blishes  a  principle  by  which  the  public  is  to  make  good  all 
losses  arising  from  the  acts  of  public  officers. 

The  doctrine  of  bailment  seems  out  of  the  question. 
The  case  is  more  analogous  to  the  doctrine,  of  imurmwc* 
Here  there  was  an  insurance  against ^r^,  an4  nothing  eke; 
and  the  principle  is  certain  that  an  insurer  is  liable  no  6r- 
ther  than  the  express  contract  in  the  policy.  It  is  iron** 
terial  whether  the  Legislature  used  words  of  exclusion, 
or  whether  it  enumerated  in  what  cases  it  should  be  liable. 
(a)  See  4  The  construction  is.  the  same  in  either  case.(a) 

Mae.    Abr. 
(Gv>il.  edit.)  * 

641.  and  La-    ,  George  iT.  Taylor ,  for  the  appellees.  If  the  idea  of  sove- 

#!n,reihug!    r^igptxty  be  excluded,  this  is  a  complete  case  of  bailflKBt. 

^  The  terms  of  the  definition(A)  apply  exactly,  to  this  case*  I 

a.  '   "  trill  therefore  examine  the  case,  1st.  On  the  doctrine  in 

such  cases  generally;  2dly.  Whether  the  Common  wealth's 

being  a  party  makes  a«y  difference  in  reason  or  in  law* 

1.  Every  bailee  for  reward  is  liable  for  the  want  of  oidi- 

0)?bnfr, $79  b*W7  care.(c)    Jn  this  case%  thfi  state>demanda  and  receives 

38.  a  reward  of  one  ^oUslt  on  every  hogshead,  and  the  sa»e 

reason  applies.     In  .every  instance  the  bailee  is  amenable 

for  the  negligence  or  fraud  of  |iis  servants,  because  h*-ifr 

;     Jccts  and  reposes  cp^idence  in  thepj, and  not  th^  stranger, 
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who  acta  only  with,  and  on  the  faith  of,  the  master.    Now,  ap*il,  l&Oa. 
if  those  doctrines  be  true  in  case  of  voluntary  bailments,   ThcTcom- 
how  much  stronger  must  they  be  in  thisy  where  the  bail-  immwealtk 
neat  k  ctmstrdined?    Forthe  planter  is  compelled,  if  he  Colquhouns 
wB  act  use  his  tobacco  on  his  own  farm,  to  bring  it  to  a  aTHi  others- 
pob&c  warehouse,  and  there  to  leave  it  under  the  care  of  ——""■""" - 
ptisons  -whom-  he  does  not  select,  who  serve  for  the  small 
•stay  of  100A  each,  and  of  whose  conduct  and  morals  he 
isatteiiy  ignorant*    Should  he,  after  leaving  his  tobacco, 
tadentoad  that  the  inspectors  are  among  the  worst  of 
men,  yet  in  their  custody  it  must  remain,  till  exported.  He 
receives  only  a  piece  of  paper  in  lieu  of  it,  with  a  special 
ftotmae  that  it  shall  be  re-delivered  for  exportation.  , 

This  then  is  as  strong  a  case  of  bailment  as  can  be  put; 
and  <m  pmoiple,  the  public  is  liable.  I  do  not  object  to  the 
tobacco-law.  It-  is  pofitic  and  expedient.  But  the  Com- 
monwealth is  bound  by  the  obligations  which  it  imposes 
upon  her.  Such,  from  the  law,  appears  to  be  the  senti- 
ment of  the  public:  for  provision  is  made  for  the  planter's 
iadfemfiifioatkm  in  case  of  fire;  though  that  is  a  case  where 
•Ac  bailee  for  reward  would  not  be  liable ;  neither  could  the  , 

inspectors,  since  a  loss  by  fire  is  not  occasioned  by  gross,  n6r 
hf  ordinary  negligence.  The  public  indemnifies  the  holder 
then,  on  this  principle,  that  he  is  obliged  to  deposit  and 
leave  his  tobacco.  But,  if  they  will  indemnify  where  there 
is  no  kind  of  blame  imputable,  would  it  not  be  monstrous  if 
•bey  were  not  to  do  so  where  there  is  great  blame  imputa- 
ble to  their  Own  agents  ? 

k  is  said,  however,  that  remedies  are  given  to  the  in- 
juted. persons  against  the  inspectors.  True:  and  where 
these  remedies  are  sufficient  to  produce  absolute  satisfac- 
tion* there  44  no  redress  against  die  public ;  at  least  no  one 
amulet  thiadft  of  asserting  it.  The  giving  the  remedy  at  all 
iaan  acknowledgment  that  the  aggrieved  individual  ought 
4»  have  redress :  but,  where  that  experiment  is  tried  and 
proves  ineffectual,  is  the  principle  conceded  by  the  Legisla- 
te* satisfied  by  a  dchsive  recovery  against  the  agent^  of 
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AvufcL,  1808.  the  public?  Why  would  die  Legislature  gtvd  doubled* 
^f^o^,  mages  against  die  inspectors,  if  not  to  induce  persons  m 
momneah*  jured  to  sue  them  instead  of  the  public? 
Co1qnhoun§      Ie  is  objected,  that  the  inspectors  gave  bond  and  sees* 
pA  others,  rity.    But  the  answer  is,  that  that  bond  is  given  only  far 
— ~~— "  the  benefit  of  the  public,  to  secure  its  tame;  not  for  At 
benefit  of  individual*.    For,  in  no  instance,  can  any  indm* 
dhtal  take  advantage  of  sach  bond,  except  where  that  tight 
is  expressly  given  him  bylaw;  as  in  die  cases  of  eherifA 
clerks',  and  executor*'  bonds,  Sec    Now,  here,  there  is  art 
only  no  such  provision,  but,  e  contra,  there  is  a  parties!* 
remedy  given  oq  die  bond  to  the  Treasurer  tfkialkf  far 
non-payment  of  duties.    Again,  the  penalty  of  the  bond 
proves  it  to  be  only  for  duties ;  for  each  inspector  is  boand 
only  in  four  thousand  dollars,  a  sum  vastly  inadequate  as 
a  security  for  die  large  quantities  of  tobacco  intrusted  to 
their  tare ;  but  fully  sufficient  to  answer  for  the  duties.      • 
It  is  said,  that  the  public  is  not  liable  for  the  acts  of  she* 
rift,  clerks,  and  other  functionaries.    Bat  those  ofioert 
are  appointed  for  the  benefit  of  individuals,  not  of  die  f& 
lie:  Here  the  inspectors  are  appointed  for  the  benefit  of  the 
public.  From  the  agency  of  the  former,  the  jfezMic  receives 
po  reward;  but,  here,  it  does. receive -a  reward.     Audi 
above  all,  in  those  cases  the  bond  is  given  for  the  benefit 
ei  any  person  injured;  which  is  not  the  case  of  inspectors' 
bonds. 

.The  great  object  of  the  Commonwealth  is  to  preserts 
the  credit  of  tobacco-*****;  for  the  individual,  being  una* 
Ue  to  remove  his  tobacco,  is  compelled  to  receive  the  note 
as  its  substitute.  Tins  note  he  sells.  With  this  note  J* 
pays  his  tobacco-debts ;  and  these  notes  are  specifically  re* 
coverafaje  by  action  of  debt.  Tbey  are  made,  in  fact,  a  cir- 
aulating  medium,  and  pass  from  one  to  another  withotft 
assignment,  If  sold,  or  paid  away  in  satisfaction  of  a  dafcfl* 
pobody  imagines,  in  case  the  tobacco  mentioned  in  them 
is  not  delivered  by  the  inspectors  on  application,  that  resort 
£  an  be  had  to  $e  seller  or  payer*    So  far,  indeed,  is  the 
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Mfca  tarried,  (that  the  htider  of  the  note  it  entitled  to  the  *fril,18QI 
tosaceo  or  aU events,)  that  by  the  41st  section,(a)  where  ^J^Con!^ 
the  real  owner  loses  the  arte,  he  gives  bond,  cm  receiving  jnonweafcfc 
aa«r  mm ,  -to  make  good  the  value  to  any  person  who  shall  Colquhooa* 
ahibit  the  original ;  and  this  private  injury  is  submitted  <lodolhcg>' 
ts  for  purposes  of  public  policy*    Now,  to  make  them  as  (a)  p.  267. 
carat  m  bank-notes— to  compel  die  receipt  of  them  in- 
rtnaiof  the  tobacco  itself—to  subject  the  owner,  if  care* 
fan  in  keeping  them,  to  the  total  loss  of  die  fruits  of  hie 
hfcum    and  yet  to  say,  that,  for  a  fraud  committed  by  its 
ageato,  the  public  will  not  be  liable,  manifests  so  great  an 
hcoMietcttcy  as  ought  not  to  be  imputed  to  the  Legisla* 
tare. 
S*  Does  its  being  a  case  of  die  Commonwealth  make 

*  Fsr  the  exercise  of  tfa»e  powers  which  are  necessary  to    , 
kt  swoereifnty,  the  State  is  not  and  ought  not  to  be  liable; 
hrtaase,  in  such  instances,  individual  inconvenience  and 
kfttf  must  yield  to  public  benefit.    But  there  is,  on  prin- 
ciple, a  difference  between  a  case  of  that  sort,  and  one 
founded  on  contract,  either  express  or  implied ;  and,  m 
•tfppott  of  that  principle,  remedy  is  given,  in  every  in- 
stance,  where  a  person  oonsaders  himself  as  having  a  just 
Mm  against  the  public    Now  here,  the  custody  of  the 
tobacco  by  the  agency  of  inspectors  is  not  an  ahokttefy 
necessary  act.    The  State  may  consider  it  an  expedient 
sat:  hat  oot  bring  absolutely  necessary,  the  State  assumes 
the  custody,,  receives  a  reward,  and  issues  a  nbte,  printed 
byker**Jfi£i)  though  signed  by  her  agents,  promising  to 
dsftror  \u   The  promise  of  the  agents  made  by  her  direc- 
[      tisos  is  therefore  her  own  promise.    The  case,  then,  is 
I       that  of  omtrort,  and  the  tobacco  is  recoverable;  for  where- 
ever  the  Commonwealth  binds  herself  by  contract,  her 
I      Courts  can  enforce  it.  % 


(1)  It  is  the  duty  of  the  public  printer  to  supply  the  inspectors  with 
*Sce  2fc».  Code,  1  vol.  p.  582.  c.  238.  wet  2. 
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afjul,  i40&  16  every  other  instance  of  loss  to  mdividubla  from  Ao 
TE^Tcom^  35^^  of  the  State,  reparation  is  made  by  the  State;  ft* 
tnonwealth  example,  in  the  case  of  impressments*  The  same  reason* 
Ctkitthouns  applie*  here j  because  restraint  is  imposed  on  the  free  ageo- 
and  others,  cy  of  the  citizen  in  both  instances. 

"  TTie  constitution  of  the  United  States  prohibits  the  impo*? 

sition  of  duties  on  exports,  except  for  the  support  of  the1 
inspection  laws.  Now,  there  is  a  large  surplus  in  the  to** 
bacco  fund ;  for  the  amount  of  the  duties  far  owergoes  ai 
losses  by  fire  and  other  expenses.  The  state  then  either 
holds  the  surplus  as  trustee  for  sufferers  of  this  descrip- 
tion, or  she  violates  the  Constitution,  and  is  amoiaMe  tfc 
the  general  government  for  the  surplus. 

Wickham^  on  the  same  side.  The  case  Is  a  new  and  im> : 
portant  one ;  but  to  be  decided  on"  principles  longknoWtt* 
and  established.  In  this  case  die  tobacco  was  not  lost  hfi 
fire,  inundation,  or  depredation  of  the  enemy,  but  by  gro$£v 
fraud  in  the  officers  of  government.  If,  in  &H  those  fatM 
stances,  the  Legislature  thought  it  their  duty  to  compel 
•ate  individuals,  why  not  in  the  present  instance!  \J 

There  are  two  species  of  acts  of  sovereignty ;  1.  Such  alJ 
are  absolute  and  independent  of  contract;  such  as  the 'ap- 
pointment of  officers  of  government,  &c  j  and  2dly.  Thd*BrJ 
in  which  the  State  enters  into  contracts;  viz.  acts  fertile1 
establishment  of  canals,  banks,  Sec. ;  and,  in  the  last  xtfen*  * 
tioned  cases,  it  subjects  itself  to  obligations,  as  much  is  * 
individuals  do  by  their  contracts*  In  this  case,  the  State 
undertakes  to  establish  public  warehouses,  appoints  agents^4 
add  receives  not  only  a  tax  for  support  of  the  institutieo, 
but  a  compensation  to  indemnify  against  losses.  I  grant ' 
this  is  not  received  as  revenue:  for  if  it  was,  it  would  be* 
clearly  unconstitutional.  - 

It  is  objected,  that  the  State  has  provided  for  die  case  of 
fre  only,  and  not  for  other  cases.    To  this  I  answer,  that ' 
it  was  unnecessary  to  mention  other  cases,  because,    in 
every  instance,  except  that  of  firet  the  liability  of  the  State 
rett*  on  general  principles* 
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*A&*rt  the  Court  wanted  wu  jurisdiction.   Tliia  i»A£jyjJ 
sjnea  kgr  +  tew. since    the  revolution*    The  case  of  the  The  Com- 
Gmmmw**khv+.BcmmarthaU{a)  puts  that  question  for  n*™^* 
over  at  mat*    Since  the  law  appointing  auditors  of  public  Colquboun* 
accouate,  the  Legislature  has  been  cautious  in  meddling  * 

with  claims  against  the  State;  but,  in  every  question  pi  (a)  3  Call, 
dtficuhy,  has  left  it*o  the  judiciary;  and  every  member 
itf  the  Assembly,  as  a  man  .of  honour,  has  felt  himself 
tpuid  to  appropriate  the  money,  when  the  Judges  have 
decided  igpinat  the  Commonwealth* 

Our  whole  system  of  laws  proves  that  the  Legislature 
abray*  considered  tobacco-notes  as  representing  the  spe- 
cific tobacco  itself,  and  that,  whenever  the  tobacco  cannot 
he  had  from  the  warehouse,  the  Commonwealth  is  bound 
tp.  compensate  for  it.    Tobacco-notes  (and  not  the  tobaxco 
ifcdf )  are  made  a  tender  by  the  Revised  Code/(f)  and  even  (4)  1  vol  > 
transfer  tobacco  is  made  a  tender,  in  the  same  County,  or       fl*ct 
the  next  adjacent.    Now,  unless  the  notes  represent  so 
mpch,  tobacao  which  the  Stale  is  pledged  for,  the  debtor 
"VOT?  off  his  creditor  with  nothing.   Suppose  an  execu- 
tion for  tobaccp  is  satisfied  by  the  delivery  of  notes:  can 
%s  pcrsof*  receiving  it,  if  he  finds  he  cannot  get  the  to- 
bflcco  itself,  resort  back  to  the  payer,  unless  he  can  prove 
tfegt  4he  payer  bad  applied  for  the  tobacco,  and  discovered 
k^wwjpat,  A^/cr<r  the  payment?  But  how  can  that  be  done 
in  this  csje  i   Now  the  State  receive*  A  compensation  ade» 
^Utc  to  all  these  losses, 
^Ag  objection  w  raised  to  making  Hie  State  liable  for  the, 
of  its  officers :  but  the  same  thing  frequently 
during  the  war*    There  were  then  a  number  of 
doquniatjaries,  quarter-masters,  &c«   Suppose  they  embcz- 
ijjed  property  after  giving  receipts,  was  not  the  state  liable? 
It  is  said,  the  suit  ought  to  be  brought  against  the  inspec- 
tors.    True  it  is,  the  action  lies  against  them  for  the  pe~ 
wqtfy:  but,  considering  this  as  a  case  of  bailment,  it  is  like 
thtcaae  of  goods  lost  in  a  ship,  for  which  either  the  owner 
or  hi*  agent  is  liable.    The  person  injured  may  pus  either* 
but  can  have  only  one  satisfaction. 


236  S*pr*mt€eurtqf4f>p<fuls+ 

▲»*xL,UOS.  !  Jky,  on  the  same  aide,  notisd  the  dMBtrence  betwee*  *>* 
^7c^  bacco  and  every  other  commodity;  observing  that  oAtf 
mcmweahh  commodities  were  not  (like  tobacco)  token  out  of  4* 
Criqufcoans  possession1  of  die  owners*  If  die  tobacco  was  not  u 
ipdothcn.  j^  ^  ^  0ughc  ^  bef  it  was  directed  to  be  burnt;  and 

though  inspected  aad  passed,  might  be  sold,  if  not  take* 
'  away  ht  twelve  months.  If  this  woe  a  ease  in  a  foa^gii 
country,  and  the  government  did  not  consider  itsetf  rr* 
sponsible  for  the  fraud  of  its  agents  under  such  cfltttft* 
stances,  we  should  think  k  die  most  ignorant  pact  of 
Africa* 

The  doctrine  we  contend  for  is  recognized  in  the  inspt& 
tkm  kw :  else,  why  did  the  Commonwealth  make  'itself 
responsible  in  case  of  fire  ?  It  required  no  great  foresight 
to  know  that  fire  might  happen :  it  was  therefore  ptwtded 
for.  But  a  fraud  of  this  sort,  a  flood,,  or  an  enemy,  want 
•  not  thought  of:  they  were  therefore  omitted.  Yet  when  * 
quantity  of  tobacco  was  carried  away  by  a  flood  in  the- year 
t??l,  and  when  another  quantity  was  destroyed  by  th« 
enemy  during  die  loot  war.  die  Assembly  pasted  te**t* 

(a)  See  the  make  it  goodi(tf) 

c.  i.*and  of     I&  *  simitar  cose,  in  the  L.  U.  &(#)  the  Congress,  an* 
1782  ^c"iO  *ol^8lnS  a  dcp08^  of  teas,  in  certain  cases,  thought  it  *e» 

(b)  4  toI.  p.  eessary  expressly  to  provide  that  it  should  be  at  the  risk 
381"  of  the  importer,  to  prevent  the  United  Stat**  from  ixing 

liable,  though  the  deposit  in  such  cases  is  voluntary*   •     ■** 
Whether  the  Commonwealth,  in  this  ease,  is  a  b&kt  tbt 
reward  or  not,  is  unimportant;  beeause  a  for  A*  without 
iteward,  is  responsible  for  fraud.     But,  in  fact,  the.&nfc* 
Htonweatth  receives  a  large  profit. 

As  to  suing  on  die  inspector's  bond,  such  a  smteonnot 
be  maintained.  The  Legislature  never  contemplated  «uch* 
a  fraud  (the  inspectors  being  annually  appointed)  as  that  rf 
their  failing  to  deliver  tobacco,  and  therefore  require*  w> 
curity  for  the  public  mmey  only.  Hie  double  penalty  *w*h 
given  to  prevent  neglect*  of  duty,  but  notfrmadsi  Thisvia 
manifest  from  the  words  of  the  Act  of  Assembly,  sect.  1*. 
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fw^^  ifertkH^  h^ W«  ii^eoded  for  ev*iy4rtdbid*M^  itA*at*ri8»8* 
wwtfd  h*¥fc  rrauu&oded  in  the  County;  instead  of  which  ^j£"£^ 
its  tofcetcaramkted  to  die  Treasurer.    Its  being  recorded  mouwodith,; 
in  the  County ,  is  merely  to  prevent  the  inconvenience  which  <^quhoun» 
night arise  from  the  toss  of  the  original  on  it*  way  to  the  ***<rthei».. 
Tgttotefe  The  penalty  of  four  thousand  dollars  was  never 
intended  to  cover  property  to  the  value  of  four  hundred 
tbstmmrf.     In  the  case  of  bonds  given  by  the  collectors  for 
&*  United  States,  the  penalties  are  in  eon*  degree  ade- 
(pate  to  the  public  monies  going  through  their  hands* 
The  language  of  this  law  too  is,  "  If  the  inspectors  shall 
*  kikto  p&ys  &c.  the  Treasurer  shall  move  against  them," 
8te»  whkfa  seems  to  limit -the  right  of  recovery  So  the  Trta* 
surer  enfy* 

Wherever  official  bonds  have  been  intended  to  be  putt  in 
seatfprtbc  benefit  of  An  m&vidual,  the  Legislature  has  ex- 
presriy sttttso ;  but  in  this  instance  it  is  silent* 

It- is  eotttcndedf  however,  that  any  person  hgured  may^ 
ardeHtti  jvstithes  put  in  suit  a  bond  taken  for  the  per-< 
fesimfcCe'  *£  puUk  duties*  1  question  whether  this  am* 
law  in  England,  until  the  case  of  The  Archbishop  of  Cantor^ 
butyy*  Homsi)  Qmp.  140*  cited  in  1  Esp.  199*  see  also 
3- JO*  5M||g  but  Soli.  315*  is  contra*  At  arty  rate,  in  thi* 
cMBtiy,  the  Legislature  have  not  recognized  the  idea  *  but 
hive  gone  upon  the  principle  that  a  special  provision  is 
wtessaiyv  * 

*Tb«*  honour  of  the  countiy,  and  sound  pefioy1  reqiiiro 
dill  the  tobacco-notes  should  freely  circulate,  and  dial  tho 
iWhttlu  should  be  forthcoming*  The  State  cannot  staneb 
on  a  higher  ground  than  an  individual.  Our  position  isy 
Attwhere  government  takes  a  man's  property,  and  is  paid 
MeAeepm^k^  h  ought  to  keep  it  safely,  or  pay  for  it.  We. 
Attr -the*  general  rule :  if  die  State  is  entitled  to  any  dis- 
dflpfiiiatkm  in  its  favour*  such  privilege  ought  to  be  shewn* 
Afoo'rason  can  «be  given  for  it.  There  is  no  instance  in* 
siy  government  of  a  State's  claiming  a  right  to  take  pri<v 
*tfc  piqpcity  without  compensation ;  not  even  in  the  reigm 
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*»l,  Wf.  of  Robespierre.  But,  here,  the  case****  stuoogttpftiti' 
)^0^m  hie  *  for  Virgiwa  has  positively  declared,  that  any  per** 
sMMPetlth  may  sue  the  Commonwealth*  either  in  law  or  equity^*) 

m dothert.       Randolph,  in  tepfyr,  in  addition  to  the  argmrarnts  tttged 
(<z)£e*  c&fc,  hefbre  fay  the  Attorney-General,  said,  that  the  principle  j* 
l^*°if' 140t  ^°lved  in  this  case  was  of  vast  importance.    No  hufltt* 
foresight  could  reach  the  coaequences  which  mijjht  ftpp 
from  it,  since  many  other  claims  of  a  similar  nature  npgb* 
be  produced  by  the  decision,  if  it  should  be  agaifl&$e 
Commonwealth.    These  consequences  ought  not  to  k#- 
,  midate  the  Judges,  but  to  make  them  cautious,  and  induce 
them  to  give  their  profound  and  energetic  attention  to  tip 
subject. 

The  comparison  to  bailment*  arises  from  a  disRopiffoa  to 
apply  general  maxims  to  cases  not  analogous*  The  cmr 
pulsion  on  the  planter  to  deposit  his  tobacco  ii},the.*E$p» 
house,  is  as  much  a  ground  of  defence  on  our  part,  aaof 
mttack  on  theii*.  It  proves  that  this  is  an.  act  of  th$  Stajfc'* 
sovereign  authority*  From  that  circumstance  I  cpqgude, 
that  the  compelling  act,  being  an  act  of  sovereignty,  e*- 
dttdea  the  responsibility  of  the  State,  wherever  it  is  silart 
as  to  such  responsibility.  Now  it  is  silent  as  to  responsibility 
an  this  occasion. 

This  law  is  not  unjust,  because  it  derives  its  fores  fixpa 
the  cssent  of  the  governed.  In  zpure  democracy^  this  as- 
sent is  expressly  and  personally  given ;  in  a  puj-e  ansfioora- 
<y*  mixed  monarchy,  or  representative  gpvernmen^  im- 
pliedly. The  inspectors,  therefore,  are,  in  fact,  the  agents 
of  etvery  individual,  because  they  all  assented  by  their  re- 
preventatives  to  the  appointment  of  those  officers.  Every 
individual  is  consequently  liable  for  their  default* 

The  difference  between  a  law  and  a  compact  is  clearly 
stated  in  2  Ruth.  Inst.  216.  from  ^ which  it  ia  evident,  mat 
in  this  case  there  was  no  compact  on  the  part  of  the  State, 
but  only  a  positive  law  for  general  purpose*. 
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s&U&lmtt  *ctt*kkratk>n,  which  proves  that  ttere  is  no**xu4i80t» 
*mf*ct it  this  instance,  is,  that  the  Legislature  may  re-  ^£c^ 
peal  this  law,  whenever  it  thinks  proper;  but  it  will  not  be  monwetith 
said,  that  it  can  repeal  its  own  contracts.  CdqatoMs 

1   :Jh  £tt~«a*ee  ©f  Beaumarchais  and  oi  Pauley  against  the  «**  «***»• 
GmtoMrcakk,    there  were  positive  contracts  with  tfce  —"•—■■■•" 
fiaefcutrfe  j  And,  in  the  case  of  impressments,  there  is  an 
expwss  provision  in  the  law* 

—  For  a  century  and  a  half,  inspection  laws  have  existed  ifc 
tins  country :  yet  ho  such  experiment  was  ever  made  be- 
fore; and  no  such  proceeding  was  ever  heard  of  xxvGreot- 
Britain,  or  under  any  other  government.     The  ve>y  idea 
"•  of  sovereign  authority  is  inconsistent  with  it.    And  shall 
we  convert  the  sovereign  State  of  Virginia  into  a  petty 
bailee  or. common  carrier?    The  consequence  would  be,  if 
^general  principles  were  carried  so  far  as  to  make  the  Com- 
ttttweahh  liable,  in  this  case,  that,  by  parity  of  reasoning, 
1  the  government  might  be  compelled,  if  it  laid  an  embargo*, 
"  t&WBke  good  all  damages  resulting  from  it. 
*";  He  strbngry "pressed  the  principle  of  the  sovereign  power 
'off  the  State,  putting  it  in  various  points  of  view;  and  in- 
'  jftfttd,  that  even  if -die  State  was  morally  bound  to  make 
'  gbodfthk  loss,  the  Courts  could  not  compel  it  to  do  so, 
ftnjeas  H  had  bound  itself  by  a  contract,  or  by  its  own  law ; 
~  for  the  la^r  concerning  die  Auditor(a>  only  gave  a  remedy  (a)/fc*.  Code, 
'  igainst  the  State  to  enforce  a  right,  but  did  not  creats-  a  x  vol«P- 140» 
*liS$&  wliere  not  otherwise  existing. 
-*;  Bfe  concluded  with  sajdng,  that  die  only  remedy  for  the 
^i^giiiniitii  if  ^ey  coiild  expect  any,  was  to  apply  to  the  Le- 
:'n«frhn  r     and  the  examples  put  by  Mr.  Hay,  of  destruc- 
^toca  by  a  flood  or  by  an  enemy  shewed  the  necessity  of 
such  apjBcation. 

"*  Curie  aavisare  vult. 

v*  c  .   . 
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avail,  ia»     Saturday  April  16-      The  Judges  delivered  tbeifopi- 


,*        nions. 
con* 

ponwealth 

Cofc^hoan^      Judge  Tucke*.    Cotfukmm  and  others  brought  asuk 

«**<*»*«.  in  the  H.C.  C.  against  the  Auditor  for  the  vdue  of  certain; 

"'  tobacco  purchased  by  them,  the  notes  for  which  they  had*, 

but  on  application  for  the  tobacco  it  was  not  delivered*  h*v* 
tog  been  embezzled,  as  was  alleged,  by  ode  of  the  inlgoe* 
tors,  both  of  whom  were  insolvent.      Upon  a  d«ttircr . 
to  the  bitt  the  Chancellor  decreed  that  the  Commonweal* 
was  liable  for  die  tobacco  thus  embezzled.     The  Auditor: 
appealed* 

On  the  part  of  the  Commonwealth  it  is  contended* 

1.  That  according  to  the  true  interpretation  of  the  to- 
bacco-laws the  Commonwealth  is-  not  liable  for  the  iftfecon-  ' 
duct  of  the  inspectors,  in  case  of  insolvency. 

2,  That  she  cannot  be  made  liable  in  any  case  wtoere  *d 
is  not  expressly  made  liable  by  those  laws. 


On  die  part  of  the  appellees  it  is  contended 


* 


**ji 


That  the  Commonwealth  is  liable  for  the  m?**mdkd 
6f  the  inspectors  in  the  same  manner  that  any  ofcmtao* 
bailee  of  goods  is,  or  may  be  liable  for  the  toisoondutiof 
his  agents  and  servants. 

The  laws  for  the  inspection  of  tobacco  made  at  setetti 
periods  in  this  country,  have  had  for  their  "object the  Tta*' 
prbvement  of  that  staple  commodity,  and  the  bendft  tfttS 
security  of  all  that  make,  or  deal  in  it*    The  planter  ifr  se* 
cured  from  participating  in  the  loss,  whiph  might  other* 
wise  be  sustained  by  die  whole  community,  in  consequ&ttt? 
of  the  fraudulent,  or  slovenly  conduct  of  unprincipled  tirtrii ' 
who  might  wish  to  put  off  mere  trash  for  a  valuable  cttli^ 
modity  ;  the  merchant  on  die  other  hand  is  equally  secu- 
red against  these  frauds ;  and  purchases  with  confidence  dn 
the  evidence  of  the  tobacco-note,  that  the  commodity*  is 
sound  and  merchantable.     Laws  made  with  a  view  to 
these  objects  must  be  compulsory,  must  be  pfcnal  m  order 
fe  be  beneficial.    Numerous  are  the  penalties  which  they 
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jttpoae  tqxm  the  planter,  the  inspector,  the  masters  of  Ar*iL,lBOS 
vessels  and  of  crafts  attempting  to  violate,  or  evade  there-   ^J^Tc©!!^ 
gqlatkms  they  prescribe :  all  of  them  ultimately  tending  to  memweaith 
&e  security  of  the  merchant.    From  the  year  1730,  to  the  Colqubouag 
presentthne,  the  same  system,  wkh  occ^ional  amendments,  «*  others. 
appears  to  have  been  invariably  pursued  ;  and  the  remedy  ~~""~~ 
given  against  the  inspectors  for  not  delivering  tobacco, 
according  to  the  notes,  has  from  that  period  to  the  present 
btea  precisely  the  same*     In  the  year  17  32,  an  act  passed, 
(probably  occasioned  by  some  recent  event)  for  mdeauu- 
iykg  inspectors  against  their  notes,  in  cases  where  the 
warehouses  might  be  burnt,  and  in  1748,  the  Assembly  to- 
gaged  to  make  good  all  losses  arising  from  such  accidents. 
In  1760,  the  tide  of  an  act  occurs(a)  to  appoint  commfe-  (a)  Ed.  1785, 
sionexB  to  state  and  settle  damages  donebythelate  storm, p* 16' 
in  several  warehouses  :  and  in  1771(6)  one  for  the  relief  (£)lb.  p.  20. 
of&etufierers  by  ihe  loss  of  tobacco  damaged,  or  burnt 
in  several  warehouses.    In  May,  1783,  an  act  passed  to  as- 
certain the  losses  and  injuries  sustained  from  the  depredations 
of  fbeemejny  within  this  Commonwealth,^)  one  of  the  ob-  (c)lb.l5t. 
jest*  of  which  I  bdjeve  (for  I  have  not  the  act  itself  to  re- 
fe?.to),wae,  to  recompense  those  who  sustained  losses  ty 
tobacco  burnt  in  the  warehouses* 

ryMotwkhstanHing  the  special  acts  made  act  different  times, 
wy  ifipd  ftp  general  provision  in  any  subsequent  law,  tore- 
oynpeape.the  pufferers  on  future  occasions  of  the  like  kind, 
th*  J^qgishtfure  seeming  to  reserve  thepi  to  be  acted  upon 
by^tyeir  own  body,  occasionally.  *  The  case  of  embezzle- 
mpgfcvq  doubt  appeared  to  then^  to  be  sufficiently  provided 
*&jjQBp  by  the  high  penalty  of  double  the  value,  imposed 
bxjfytZlst  sect*  of  the  act  1792,  c.  135.  on  any  inspector 
mfe.  should  Jipl  or  refuse  to  deliver  any  hogshead  of  to- 
hffco^  Tvhea  demanded  for  exportation*  The  remedy  wsp 
jCfjba&j&y  cxwmensurate  to  any  offence  which  the  Legisla- 
tor cpiJd  jm^gine  might  happen,  within  the  space  of  a 
y9^  or  perhaps  a  few  months,  weeks,  or  days  j  since  the 
wprtbou^es  were  always  to  be  open  for  the  application  fpr.. 


StSSt  Supreme  Court  vfAppeah. 

a*kil,  1808.  and  delivery  of  tobacco.     And  a  single  instance  of  failure 
^JJTc^Iv  or  rrfutel  would  lead  to  general  d*m,  and  instant  defect 
nonweahh  tion ;  in  which  case  Ac  law  had  provided  a  gummas?  ids* 
Colquhouiu  thod  of  removing  the  delinquent  inspector  freas  his  tAt* 
■a*  <***"•  The  extreme  case  of  an  extensive  peculation*  and  total** 
— ~— ~  solvency  on  the  part  of  both  the  inspectors*  was  probably 
not  foreseen,  and  certainly  not  provided  for  by  thfe  Legi* 
lature.     I  am,  therefore,  upon  this  point,  motot  clearly  of 
opinion,  that  there  is  nothing  in  the  tabkeeo  hrw  todf 
which  entitles  the  appellees  to  redress  against  the  State  ft* 
the  loss  they  have  sustained ;  there  being  a  specific  remedy 
provided  b^  that  law,  for  this  very  case,  which*  although 
it  may  happen,  in  the  present  instance,  to  be'inadeqtufttf,  b* 
the  only  remedy  which  the  law  gives.    This  brings  vie  SS 
the  second  point :  •  '•"  u 

Whether  the  state  can  be  made  liable,  in  anyefese  hi 
which  the  Legislature  have  not  expressly  declared  she  nhaft 
be  liable?  *  ..,..;,., 

tt  was  strongly  urged  by  the  appeBees*  counsel  that  l!te 
act  declaring  that  a  petition  to  the  H.  C:  C. or  DMtrf« 
Court  of  Richmond,  shall  be  allowed  to  all  person**  t&Mdi 
to  demand  against  the  Commonwealth  any*  right,  hi'Mr^A1 
(a)  L.  V,    equity  ;(a)  placed  the  Commonwealth  in  those  Court^'  ttf> 
J^*»5C- B5'  on  the  same  footing,  precisely,  as  any  olKe*  deftfAAbft 
This  is  certainly  true,  I  conceive,  as  to  the  remedjr  ta  1ft 
cases  within  the  provisions  of  the  laws,  or  constitutkjrrof  4hfe 
State;  but  ought  not  to  "be  interpreted  in  such  a  tliatfltter 
as  to  go  beyond  the  limits  which  the  laws  and  coltttit&fion, 
prescribe.     Neither  a  Court  of  Law,  nor  a  C6titt  oFEtful- 
ty  can  carry  a  statutory  remedy  further  than  the  statute  it- 
lows,  nor  supply  a  casus  omissus  in  any  statute.  And  If  Ae 
remedy  given  by  a  statute  against  A.  be  inadequate,  or  hap- 
pen to  fail,  I  know  of  ho  rule  of  law  by  which  B.  ttmitte 
held  liable,  unless  the  statute  expressly  declares  that  he 
shall  be  so,  if  A.  be  unable  to  make  satisfaction.     Bat  it  is 
argued  that  there  Is  a  moral  obligation  upon  the  State  to  in- 
demnify all  persons  against  the  msiconduct  of  the  itisp^ct* 
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KKtrMg  well  aw  an  express  one,  contained  in  the  act,  to  in-  a**u.,  1803. 
damnify  those  who  may  be  sufferers   in    case  of  fire  :  tJ^c^ 
aai  that  this.  Court  has  power  to  decree,  the  performance  raomvealth 
<£4hst  m*ral  obligation-    Ttis  doctrine,  I  apprehend,  is  c0Iquhouna 
coote»de4^ upon  too broada  ground;  there  are  numerous  anaathers. 
i»{vai  obligations  which  a  State  may  contract  towards  its       - 
own  cftti ftiMg  which  it  will  not  be  pretended  that  this  Court 
i*  cootpetent  to  decree  the  performance  of.      Allegiance 
3»d  protection,  for  example,  are  reciprocal  duties,  and  are- 
ata moral  obligation  upon  the  State,  either  to  afford  pro- 
tection la. the  citizen,  pr  to  indemnify  him,  as  far  as  the 
Otoure  of  tlfce  case  will  admit,  for  his  losses :  the  house  of 
sfctijfraaJbtarnt,  his  slaves  and  his.  crops  carried  off  by 
cuemksy,  and  himself  maimed  for  life,  in  a  conflict  with 
them.   The  State  was  bound  to  have  protected  him  against 
4B  fljMwpifp :     Can  this  Court  remunerate  him  for  the  loss 
Otitis  home,  his  shores,  his  crops,  or  his  limbs  ?    Certainly 
not,  unless  there  be  some  statute  made  for  that  express  pur- 
pfl*e*.p?r,-evei*in  that  case,  beyond  the  measure  of  compen- 
qsftiQg /which  the  statute  allows.       The  mere  establishment 
4CJHfpbunaIftawhich  all  persons  entitled  to  demand  against 
the  fi<w$mqawealtb  any  right  either  at  law  or  equity,  may 
nsorvdoyr?  not  authorise  that  tribunal  to  overstep  the 
^Mpda^oC  legal  right,  or  of  such  equitable  rights  as  are 
4idtf&  the.  rwaw,  though  not  within  the  words  of  the  law 
qfMIr  JjWch  Usgal  rights  are  founded ;  moral  rights,  beyond 
ftwiliinJlL  must  be  referred  to  the  Legislature. 
ifcljK  Vwkrtalingon  the  part  of  the  State  to  insure  all  per- 
WW,pi  >in»l  die  misconduct  of  inspectors  has  been  inferred 
%A^.  a  variety  of  circumstances :    The    negotiability  of 
M0ppco-Bptes ;  their  being  receivable  in  taxes,  and  in  dis~ 
aPTBT  °f  executions*     AU  these  are  circumstances  grow- 
j^<9Qt  of  the  relative  state  of  commerce,  at  the  time  those 
ere  inade>  but  do  not,  I  conceive,  impose  any  obli«- 
LAipon  the  State ;  they  were  all  in  fact,  calculated  for 
^rhenefit  of  the  merchant  in  their  final  operation.     His 
qgoeottances  were  to  be  made  in  that  article,  and. every  faci* 
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▲Mtti*  1*08.  lity  to  enable  him  to  do  so,  was  provided  by  law.    His  debt* 

)™£c<*fm  ormight  Pay  Urn  fifty,  a  hundred,  or  five  hundred  pounds 

monwealth  of  tobacco— instead  of  receivingthe  specific  tobacco  in  these, 

Cokpihomfts  small  parcels,  an  inspector's  note  was  offered  him  ;  and 

»nd  others.  wnen  he  had  as  many  of  those  small  notes,  as  would  ena- 

irrTT'    "^  Me  him  to  fill  ahogshead  with  the  tobacco  itself,  the  inspector 

for  a  moderate  premium  was  bound  to  collect  it  from  &i 

various  parcels  in  his  care,  and  have  it  packed,  and  in  due 

prder  for  exportation.     I  can  discover  no  moral  obligation 

upon  the  State,  arising  from  these  circumstances, 

But  the  warehouses  are  said  to  belong  to  the  State  ;  ftii 
Js  a  mistake  ;  they  belong  to  private  persons,  who  fecefo* 
either  a  stated  rent  per  annum  ;  or  storage  at  the  rate'bf  $5 
£ents  per  hqgshead,  for  one  year,  and  five  cents  per  mdotfi 
afterwards,  to  be  paid  by  the  shipper  :  If  t}ie  owhet  6?  the 
ground  where  the  warehouse  is  proposed  to  be  est£m\s1ie(E 
refuses  to  build  one,  in  that  case,  indeed,  the  wUmiou& 
Is  to  be  built  at  the  expense  of  the  public  :  but  that  wai  hot 
the  case  in  this  instance,  and  it  is  believed  there  afe  feww 
none  where  it  has  been  done.  The  inspectors  are  £<$hsi#er- 
ed  also  as  the  special  agents  of  the  State,  acting  fti-'jts  W- 
nefit,  and  emolument ;  and  from  hence  the  State  is  ccinM- 
dered  in  the  light  of  an  ordinary  bailee  q(  goods,  anflf  &% 
responsible  for  the  fraudulent  conduct  of  those  agents.1*  ' 

Upon  the  most  mature  consideration,  t  cann6{  <hsw£ 
guish  the  inspectors  of  tobacco  from  other  public  'dffc 
cers.  If  a  sheriff  take  goods,  slayes  or  chattels  in  execuutcrai 
is  the  State  liable  for  his  peculation,  although  (as  has  hap- 
pened in  some  counties)  the  sheriff  and  his  securities 
should  all  prove  insolvent,  or  run  out  of  the  State  \  ho^Ae 
will  pretend  it.  If  the  clerk  of  a  Court  loses  a  witt,  a  deea, 
ojr  a  record,  and  by  negligence  has  his  office  burnt  and  H&- 
Stroyed,  is  the  State  liable  for  his  misconduct  ?  Tnis'is  lib* 
pretended.  Why  .then  is  the  State  liable  for  the"  ml&qfij- 
cluct  of  an  inspector  ?  Because,  say  the  counsel  for  the'ap^ 
pellees,  the  State  draws  a  revenue  from  the  tobacco.  How- 
ever that  fact  may  bc,*it  doep  not  constitute  any  part *bf  $ty* 
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rtcord  in  this  case,  and  it  Would  be  equally  indecorous,  and  apul,  1808- 
apunsttfie  f-ule  of  proceeding  in  an  appellate  Court  to  tra-  ^J^c^ 
rdoutof  the  record  in  quest  of  reason  For  holding  the   isooweakh 
State  responsible  ;  on  the  contrary  we  are  bound  to  pre-  Colquhouns 
some  the  reverse  j  for  since  the  constitution  of  the  United  "><*  others 
States  prohibits  any  State  from  imposing  any  duty  on  ex* 
ports,  except  what  may  be  absolutely  necessaiy  for  execu* 
tutyfttB  inspection  laws,  without  the  consent  of  Congress,  we 
are  bound  to  presume  (in  this  case)  that  the  State  has  not 
been  guilty  of  an  infringement  of  that  article  of  the  federal 
constitution.     And  although  there  may  be  in  excess  in  the 
haodspfthe  State  at  present,  a  single  fire  might  transfer 
the  balance  to  the  other  side.    Such  an  excess  (if  it  exists) 
ijvy  {cutakhthe  appellees  with  a  reasonable  ground  to  apply 
tftjipe  Legislaturefor  their  indemnification  :  but  as  the  fact 
does  not  appeal  Upon  this  record  ;  it  has  nothing  to  dcr 
wi$b  the  present  question* 

t  By  the  3? th  sect,  of  the  tobacco4aW,  If  ariy  of  the  Ware- 
feeuses  therein  mentioned  shall  happen  to  be  burnt,  the 
fasjniltaiiied  thereby  shall  be  made  good,  and  repaid,  to 
tb*spvend  persons  injured,  by  the  Qeneral  Assembly ■•  This 
danse  is  in  the  nature  of  a  compact  on  the  part  of  the  n 

State,  and  this  Court,  in  such  a  case*  might  be  authorised 
to  decree  a  specific  performance  of  it,  wider  the  act  which 
•flows  a  petition  to  the  High  Court  of  Chancery.  But 
a|ac  if  h  should  appear  that  the  the  tobacco  burnt  had  been 
janpitted  to  remain  twelve  months*  in  the  warehouse  aftef 
the  4*te  of  die  receipt.  The  owner  or  proprietor  of  it 
jmjst  bear  the.  loss  and  not  be  paid  for  it  by  the  public. 
Jgprtthe  tengs  of  the  compact  are  changed,  according  td 
&e  circumstances  of  the  case-— nor  could  a  Court  of  Equity 
t^y  the  obligation  which  the  State  has  contracted  voluntas 
.  fljjy,  in  the  smallest  respect.  Neither  can  it  extend  the 
,  dtfjgatkm  to  any  other  case  of  accident  but  th^tt  of  fire  j  that 
%*ag.  the  only  one  provided  for  by  the  law. 
'.Upon  the  whole  of  this  case,  I  think  the  State  is  not  lik- 
hl^'  and  therefore,  that  the  decree  ought  tsbe  reversed,  and 
the  appellees'  bill  dismissed.  ' 
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apiil,  l*&  Judge  Roane.  The  principal  object  of  the  acta  Tegufe* 
tJ^C^  ting  Ac  inspection  of  tobacco,  is,  to  preserve  the  purity  of 
monweakh  that  staple*  This  is  evident,  as  well  from  a  general  re- 
Colquhoins  view  of  them,  as  from  the  second  section  of  the  att  of 
and  othert.  1554  .(a)  an  act,  the  principal  provision*  of  which  «re 
(fl)EAi7C9f  ^P*  up  m  the  modern  laws  upon  this  subject,  almost  Kf- 
p.  420  katim  ;  although*  for  the  sake  of  brevity,  the  declaration 

in  that  section  is  omitted  in  the  act  of  1792,  on  this  sub- 
ject- 

That  section  declares,  that  "  for  the  more  effectual  pit- 
"  venting  the  exportation  of  tra^h^  bad,  unsound,  afed  un* 
"  merchantable  tobacco,"  all  tobacco  which  eball  be  expect- 
ed, shall  be  first  inspected,  according  to  the  direct}***  of 
the  acu    This  important  purpose  is  npt  the  less  the  gmt 
abject  of  the  policy  of  the  act,  because,  as  incidental  there* 
to,  and  depending  thereupon,  another  benefcial  purposed 
effectuated  thereby-— namely,  that  ths  receipts  for  the  to- 
bacco during  its  continuance  in  the.  several  warehouses, 
are  made  to  answer  some  of  the  purposes  of  cash*    tHu* 
latter,  however,  is  certainly  an  incident*!  consequence,  asd 
is  no  where  declared  to  be  the  primary  object,  of  -die  art* 
Notwithstanding  this  latter  provision  alsoy  in  rebftsaaaa 
the  currency  and  qualities  of  tobacca-notes,  during  their 
existence  and  circulation,  it,  is.  clearly  the  object*  of  ;the 
act,  that  the  tobacco  should  remain  but  a  *k$rt  time  4m  the 
(!>)Kc4.  Code,  several  warehon*es*    This  is  evident  from,  the  provmou^t) 
s^V'fc3!.  ***  ^e  Countv  Courts  are  to  prond*v  iron  time  to  unw, 
p.  354  warehouses  having  sufficient  room  to  contaift  hu§4/u+d*y 

oxdy%  of  the  tobacco  which  will  he  eamuoliy  bronght  tfaelfev 
which  at  an  average  is  only  equal  to  a  deposit  of  eqpfc 
months9  continuance  ;  from  the  proviaiea  that  tohacco<df 
more  than  twelve  months'  continuance  in  the  rwaiehcHjse 
(«)    P.  267.shaflnotbepaidf»bythepuhfeftf 
(5?^  383.  rc8ulati,CJft  respecting  the  sale  of  M  taha*oo.(4)     Add-  to 
sett.  28.       this,  that  it  could  not  have  been  rationally  expected  that  thmt 
commodity  would  have  generally  remained  long  on  .handy 
without  yielding  iafterest  or  profit,  which  at  the  cpock  of  the 
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ftiattkm  of  our  first  inspection  laws,  formed  almost  the  only  ivatt,  1808. 
article  of  export  from  this  country.     It  is  also  a  fact  well  ^ph^com- 
■  known,  thatthe  tobaccoes  are  generally  prepared  and  carried  monwethh 
to  the  inspection  during  the  winter  or  spring  seasons,  and  are  Colquhoun* 
usually  exported  from  this  country  in  the  spring  or  summer.  and  othe|t,« 
I  mention  these  things  to  shew,  that  neither  die  Legislature 
nor  the  people  contemplated  a  long  continuance  of  the  to- 
baccoes in  the  public  warehouses ;  a  circumstance  which 
will  have  its  due  weight  in  forming  a  just  construction  up- 
to  this  subject. 

This  was  not  only  not  contemplated,  but  even  if  it  were, 

1t  b  better  for  the  planters  and  those  claiming  under  them, 

(axbttfetifcg  the  irresponsibility  of  the  government  in  die  case 

fat  qoettkrt;  and  laying  no  stress,  at  present,   upon  the 

great  ocmvenietfice  and  accommodation  resulting  to  them, 

Irom  thecrfcaticm  and  currency  of  tobacco-notes,)  that  their 

tdjactoet*sbottld  remain  in  secure  warehouses  and  under 

■the  care  of  officer*  of  great  integrity  and  responsibility, 

tUb  in-  any  private  hands  whatsoever.      Be  this  matter, 

however,  »  it  may,  the  planters  are  under  no  obligation     ' 

to  carry  their  tobaccoes  to  be  inspected,  until It  is  intend* 

•tdrtefefc  exported  j  neither  they  nor  those  who  chum  un- 

dohthena  are  compellable  to  retain  it  there  a   moment 

after  it  is  inspected,  but  may  immediately  cause  it  to 

fcfc  toportedf  (at  the  same  time  it  is  to  be  remarked, 

tkpt'n  would  have  entirely  defeated  the  object  of  the  in-         *  . 

Jfactkm  laws  to  -  permit  'die  planters,  after  inspection,  to 

Hht/ttwajfc  their  tobaccoes*  for  any  other  purpose  than  that 

M  wpomtion  -)and  they  may  choose,  throughout  the  whol6 

that  warehouse  Which  appears  to  them  the  most  &e» 

t^mmA  those  inspectors  whom  they  deem  the  most  up* 

right  and  wtMrthy  of  confidence,     tt  will  presently  be  seen 

Ifcatlbii  tLcgislattwe  has  been  very  vigilant  to  insure  the  ex- 

imaiAoftheonfratodfheothtir.    - 

'*  :1ITir  primary  object  of  the  inspection  acts  being,  as  I 

tare  supposed,  at  aH  times  the  preservation  of  the  purity 

«f  the  fltapfe,  it  perhaps  newer  was  intended  to  derive  a  re* 

venue  from  the  system  :  at  any  rate,  it  never  was  intend- 
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4FKIL,  18D8.  ed  that  the  State  should  receive  any  reward  for  lceping\n 
^J^c^'  lt*  warehouses  a  commodity  which,  (I  have  already  en- 
monwealth  deavored  to  shew)  it  was  wished  and  expected  should  be 
Polquhoons  ta^en  therefrom  a*  soon  as  possible  ;  and  accordingly  a  re- 
ted  others,  view  of  the  inspection  system  will  shew,  that  the  taxes  and 
'  duties  imposed  upon  the  inspection  of  tobacco  are  only 

equal  to,  as  they  are  intended,  to  defray  the  necessary  ex- 
penses of  the  institution*  But  however  this  might  former- 
ly have  been,  there  exists  no  doubt  upon  the  subject  at  this 
day  ;  the  constitution  of  die  United  States,  art.  1.  sect.  10. 
having  declared  that  "  no  State  shall,  without  the  consent 
a  of  Congress,  lay  any  imposts  or  duties  on  imports  or  c& 
"  ports,  except  what  may  be  absolutely  necessary  for  execu- 
.  "  ting  its  inspection  laws"  and  that  all  such  laws  shall  be 
subject  to  the  revision  and  controul  of  the  Congress*  As 
our  present  inspection  laws  passed  since  the  adoption  of 
this  constitution,  we  cannot  construe  the  duties  imposed 
on  the  inspection  of  tobacco  to  be  a  reward  to  the  State,  for 
the  safe  keeping  of  the  article,  without  imputing  to  the  Le- 
gislature the  wantonness  of  imposing  a  tax  on  our  people 
which  it  is  immediately  compellable  to  pay  over  to  the  gene- 
ral government.  The  State  of  Virginia,  therefore,  receive* 
no  reward  for  keeping  the  tobaccoes  of  the  people,  and  in 
truth  wishes  diem  to  be  kept  on  hand  no  longer,  than  the 
convenience  of  the  citizens  and  interests  of  commerce 
should  be  found  to  require. 
.  In:  the  establishment  of  the  inspection  system,  however^ 

it  was  found  necessary  that  certain  officers  should  be  ap- 
pointed who  do  receive  a  reward  for  this  among  other  ser- 
vices. That  reward  is  found  to  exist  in  the  salaries,  paid 
to  the  several  inspectors,  and  in  consideration  of  which  the 
doctrine  of  bailment  will  (as  to  them)  undoubtedly  attach* 
As  to  the  Commonwealth,  however,  no  rew;ard  or  salary  i» 
received  by  it  for  the  services  in  question,  and  the  taxes 
paid  upon  the  inspection  of  tobacco  (however  they  fipnish 
a  salary  to  the  individual  inspectors)  can  only  be  consider- 
ed as  "  duties  absolutely  necessary  for  the.  execution  qf  the 


In  the  S2rf  Tear  oftheCommomvealth.  $A$ 

*  Inspection  laws/'     In  this  view  therefore  the  doctrine  of  apjul,  JL$08.- 
bailment  would  not,  as  to  the  Commonwealth,  naturally  at-  ^JTcow^ 
tach.  monwealth 

Although  the  salaries  of  the  inspectors  are  paid  by  the  Colquhonn* 
Commonwealth,  it  is  not  doubted  but  that  they  enure  to  and.gthert* 
the  benefit  of  every  person  aggrieved  by  their  breach  of  du- 
ty, so  far  as  the  principles  of  law  or  the  positive  provi- 
sions of  the  act,  wifi  go  to  charge  them.    It  is  admitted  on     fc 
all  hands,  (and  accordingly  the  appellees  have  tried  their 
remedy  at  law,)  that  those  principles  and  provisions  wilt 
go  to  charge  the  inspectors,  in  the  case  of  an  embezzlement : 
But  the  question  here  is,  whether  the  Commonwealth  be  al- 
so liable  in  the  case  which  has  happened. 

.On  general  principles,  if  it  was  not  contemplated  nor  ex- 
pected, that  the  tobacco  would  remain  long  in  the  ware- 
bouses,  there  is  the  less  reason  for  adopting  a  construction 
making  the  State  liable,  than  if  (as  was  argued)  it  was  the 
principal  object  of  the  act  to  procure  a  permanent  and  com- 
pulsory deposifrof  this  commodity  for  the  purpose  of  crea- 
ting a  circulating  currency :  In  other  words,  a  system 
whose  principal  object  was  the  safe  keeping  of  articles  for 
rare,  ought  naturally  to  yield  a  better  security  for  their 
saje  refcirn,  than  one  where  the  deposit  is  for  another  pur- 
pose, and  where  the  custody  of  the  article  is  merely  tran- 
sitory and  incidental.  It  is  now  to  be  seen  whether  the 
particular  provisions  in  and  constructions  arising  out  of 
Ine  act  in  question,  support  or  overrule  this  principle  in 
tBe  case  before  us  ;  nq  position  being  more  clear  than  that 
"moths  et  conventio  vincunt  legem.97 

TBjythe  act  of  1792(a)  four  persons  ar*  to  be  annually  (a)  Re*.  G>de9 
germinated  by  the  County  Courts  as  inspectors  at  each  ware-  J^^llpJSfil 
fioiise,  out  of  whom  the  executive  are  to  select  two.  and 
each  inspector  shall  annually  renew  his  bond.  The  short 
auration  of  these  appointments,  the  circumspection  used 
fn*setecdng  tne  officers,  and  the  great  respectability  of  th6 
County  Courts,  as  well  as  of  the  executive,  (which  Courts 
aje  also  Intimately  acquainted  with  the  character?  of  tfye  In<\ 
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ATRrL,  180ft  dividual*  recommended,)  give  a  sufficient  assurance  thai 
ThTconT'  men  °*  charactcr  mh!  integrity  will  generally  be  appointed, 
moffwealth  Various  checks  are  also  provided  against  misconduct  on 
folqubouni  &*  Part  °f  &&  inspectors.     By  the  36th  section  of  the  same 
and  others,  act^a)  two  justices   are  empowered  to  hear  complaint!, 
(a)  P.  266. '  against  inspectors,  and  take  depositions  and  send  tbem  <m 
'  to  the  executive  touching  any  breach  of  duty,  who  may  in- 
stantly remove  such  inspectors,  and  they  are  moreover  de- 
dared  to  be  liable  to  the  action  of  the  party  grieved  for  att 
his  arising  from  their  failure  or  neglect  of  duty.     A  sim*- 
/6)lb.p.36i.  tar  provision  is  made  by  an  act  of  1796,(£)  whereby  commis- 
sioners are  required  to  visit  the  warehouses  once  insw 
months,  and  (inter  alia)  see  that  the  inspectors  in  all  thing* 
(f)Scct  5.  p.  dMgentty  discharge  their  duty.     By  the  act  of  1792(c)  the 
inspectors  ar£  annually  to  lay  before  die  several'  County 
Courts  the  quantity  jof  tobacco  inspected,  and  the  cm&ti*n 
of  the  warehouses^  and  the  Courts  are  required  to  cause 
fldequate  repairs  to  be  made  if  they  are  not  satisfied  that 
the  warehouses  are  properly  secured.     These  prcrvisioofc 
(and  perhaps  others  might  be  found)  have  for  their  direct 
object,  the  sufficiency  of  the  warehouses,  and  the*  Oon£» 
nuance  of  the  -integrity  of  the  inspectors :  they  are  *uch  a* 
the  justice  and  policy  of  the  government  would  equally  pro- 
vide, in  furtherance  of  the  great  object  of  the  system,  ki 
the  idea  that  the  several  inspectors  were  alone  l&bte,  sp 
under  a  contrary  supposition.     The  inspector*  also  take 
Id)   p.  257.  an  oath(rf)  diligently  to  view  all  tobacco,  he  mvt  tm 
wct  pass  unsound  tobacco,  Etc.  nor  to  refuse  any  that  is  boudA 

and  merchantable,  &c.  and  in  all  things  well  and  faithfiiUy  t» 
discharge  the  duty  of  inspector,  accortRng  to  the  directum* 
of  this  act.  They  are  also  each  of  diem  to  give  an  annuel 
bond  in  die  penalty  of  4,000  dollars  payable  to  the  governor 
add  bis  successors,  with  condition  for  the  true  and  faithful 
performance  of  his  duty  according  to  the  directions  of  this 
(e)  Ibid*.  •**.(*)  Th*  fortti  of  the  receipt  for  the  tobacco,  signed 
by  the  inspectors,  is,  that  it  shall  be  "  delivered  by  us  for 

(/)  lb.  feet.  "  exportation  when  demanded,"(/)  and  they  are  declared 
16. 
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iahk*>ttjpf»a%  of  tfmtbk  the  value  of  mty  tobacco  refu*  awl,  180& 
••dtotedcjh^ct^tothcowncr  prtsentk^th€iK)teandtk-  t5Tc™£ 
sumiing  -it  fiwr  the  purpose  of  exportatioo.(tf )  monwealth 

TW  inspectors'  bead*,  of  which  there  are  two  given  CcOqubow* 
witb  gMd  security,  menuqlly^  at  each  warehouse,  I  pre*-  »"4  others 
anno  cm**  ip  the  benefit  of  persons  whose  tobaccoes  are  (^TleJ. 
mhaggladL     I  cocaider  that  this  is  the  case  because  the sect- 21' 
fodtfiftn  thereof  as  well  as  the  oath,  is  to  perform  their 
fhftty  eccerdinf  to  the  direction*  of  the  act,  one  of  which 
dawrtiiwii  is,  to  ftdiver  out  all  tobacco  when  demanded 
fer4apartaftion*  A  pentop  whose  tobacco  is  embezzled  an^L 
fsfased  to  be  delivered-  whop  demanded  for  exportation,  19 
ft£o4M>  ifywed  within  the  meaning  of  the  act,  and  has* 
m^fUtajmtkit^  a  right  to  put  *he  bond  in  suit*    The. 
C4NL4f,  t)to>Ar<&bwhcp  of  Canterbury  yt  Housed})  xecog*  (J>)Comp.l4A. 
Wtdand  afftovedby  this  Court  in  the  case  oi  Braxton  w 
85***^)  acorns  to  establish  this  principle  in  an  analo*  to1**"* 
pfts  case*    The  emission  in  the  act  of  1792,  of  a  posjtivn 
frohtfatiqn  (whiflh  is  unnecessary  under  the  decision*  just 
m—U«wd)  thart  the  bond  may  be  p^t  in  tuft  by  any  party 
fafjwod^ jbc*  {a*  is  the  c^ae  in  relation  to  some  other  pub* 
fa  bODdW^ndthe  provision  in  the  14th  section,  p.  %$7.  that 
the  boad^fcer  being  regarded  in  the  county  shall  be  trans- 
MfUo&HMbA  treasurer,  who  shall  move  against  every  ra 
qc&**i/Wuqpsto  dwJutrffe  the  same,  seems  insufficient  ft* 
mm*  ind*vi4u«i»  ef  the  benefit  of  stung  on  the  bond,  who 
Inmg  themselves  entirely  within  the  meaning  of  its  condi* 
fan*-  aodiotfe  consequently  entitled,  ex  debit  Q  Justjcue  to> 
briag.Mst  thiam*pofi.    It  is  not  a  natural  construction  that 
afaotd  whose  condition  is,  expressly,  copamensurttfe  with, 
a(^  the  duties  prescribed  by  the*ct,  should  be  held  tQ.ex., 
I  v>  oetf.duty  only  ;  that  of  paying  into  the  treasury  the 
uo  the  Commonwealth ;  the  word*  just  mention* 
sdu  failing  to  discharge  the  same"  can  be  satisfied  with*. 
•at  ysoducing-  this  effect,  under  the  principle  refer  end* 
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awi.,  180a      If  the  two  bonds  annually  giveft  by  fie  ta*pe£tor**K 
)j£^Q^  ©ach  warehouse,  enure*  to  the  benefit  ofindSvidaalsiit  casts 
mon wealth  like  the  present,  it  would  seem  that  the  penalties  "tfitaMf 
£oiquhouns  would  generally  be  sufficient  to  coxier  the  defalcation  arV 
and  other*.  smg  w;thin  the  respective  years.     Bat  even  if  it  be  othe* 
"*"   '' '  '  *  wise,  it  is  probable  that  the  liability  to  pay  iotiW  th#*& 
hie  of  tobaccoes  embezzled,  to  the  extent  dftte  fcspefcfBrtf 
whole  fortunes,  would  (under  the  great  cautiori  used  teo  W 
procure  upright  inspectors  and  secure  warehouses)  aftSri 
a  sufficient  guarantee  to  the  owners  of  tobacco  ^iperW^i} 
a  much  better  than  could  generally  be  found  m  fte  Wtftds  of 
other  individuals.     When  we  add  to  these,  censhiertfofti 
not  only  the  option  the  planters  have  as  to  partkr\darttis^e*t3 
ors  and  warehouses,  but  also  that  the1  inspection  s^steM 
undoubtedly  enhances  the  price  of  the  commodity;  flte  bftSS* 
fits  resulting  to  the  owners  of  tobacco  are  sufflde^ridy  %|H!tt 
fven  under  the  construction  contended  for  on  ttK^jfeJt^ 
the  Commonwealth.  ■   "  e<rj1 

It  is  true  that  the  act  in  question  while  it  is  'StvJ&seVi 
declaring  the  liability  of  the  inspectors  in  cases  If  kte  tte^Wf 
sent,  does  not  declare,  totidem  verbis^  the  exemjrifibiiof 
the  Commonwealth  from  responsibility.  This  tv$u}ft4ft$& 
been  supererogation,  in  consequence  of  the  general  con- 
siderations before  mentioned,  and  particularly'  frBftPbhe 
non-existence  of  a  reward  on  the  part  of  ffte  Cuflrilrtfi* 
wealth,  without  which  Ae  doctrines  of  bailment  ddifbfr^ 
gularry  attach.  The  sense  of  the  Legislature^  hbHWWfeif<6ll 
this  subject  may  be  sufficiently  collected  from  Ae1^^* tJ9k 
the  37th  sect,  of  the  act  of  U92,  p.  £6r*  rt  is  prWJ**ft 
that  if-  any  warehouse  herein  mentioned  shafllkpptn  tiPtfe 
burnt^  the  loss  thereby  sustained  shall  be  fnatit  gtefhf'tl& 
General  Assembly,  and  in  case  of  such  accidtnfnd*  raJJ|AliMJI  > 
shall  be  sued  or  molested  for  or  by  reason  ef  anfr  "refitffM 
by  them  given  for  the  tobacco  so  burnt,  but  "shall  'fee  HBttol 
gether  acquitted  or  discharged  of  ah  6?  from  tfie:  pay  m&fiW' 
the  tobacco  mentioned  in  such  receipts,  any  fAJJHy  Mi  tlif&A 
fore  contained  to  the  contrary  notwithstanding.    UhSferWfe 
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tbjt  cxprtAtio  tmius  tst  exchma  olteriil*,  this  is  AJau.*  1806. 
:  to  a  declaration  on  the  part  of  the  Legislature  xJ^£^ 
1 0t&erxaic&  the  Commonwealth ,  shall  not  be  held  re-  raonweAltk 
U  is  said  too  that  the  loss  shall  be  made  good  ColqJhount 
ty.tbe  *  jfteneral  Assembly*"  thereby  indicating  that  even  kj>d,0rthen>,t 
m  that  case  a  recourse  shall  not  be  had  against  the  officers 
tflfcrltammcpwealth  in  the  ordinary  way,  but  whensoe- 
tor  sidh.k**  .shall  happen  the  faith  of  die  Commonwealth 
fefkdgedthat  the  legislature  shall  make  it  good  by  a  par- 
tacular,«ct  t»  be  passed  for  that  purpose; 
v  Thus  itaecms  to  be  the  true  construction  of  the  act,  that 
kcase.  of  tbi*  "  accident*"  (and  also,  in  that  mentioned  hi 
ibeargntftent,  of  the  loss  produced  by  a  great  fresh,  and 
perhaps  maom*  other*,)  which  no  care,  integrity  nor  pru- 
dence on  the  part  of  the  inspectors  could  possibly  have 
aeradndjAhe  Commonwealth  should  be  bound  to  indemnify 
tfcetovner*  >  leaving  them  at  the  same  time  to  be  recom- 
pensed by  the  inspectors  for  all  losses  of  a  contrary  charac- 
fcr,«A»  J*  made  good  by  them  in  consideration  of  the  re-* 
UQjod  paiijto  thejn  for  their  services. 
-.  IhWi  therefore  of  opinion  that  the  decree  should  be  re- 
TO&e^.  jo*l  th^bill  dismissed* 

-  /u4g»»  tl*JOKG*   .  It  is  soUnd  policy  in  every  commer- 
cial fififlntry  ta  take  care  that  their  several  articles  of  expor- 
S^rigoJbe  ,of  Agood*  sound,  merchantable  quality ;  and  under 
lfei&-map£es*ion,  our  Legislature  .have  from  time  to  time 
jffdge^it,  expedient  to  pass  laws  for  the  inspection  not 
pqfr  «£ jtofcu&V  but  Of  bread,  flour,  meal,  fish,  pork,  beef, 
frlWr  iwt^  jifrhj  tiirprntirir   and  even  lumber:  and  tobac* 
ftthfifaff  tji^jprincipal  staple  of  our  country,  the  greater 
fW^%of  which  is  ftnnu^lly  exported  to  foreign  markets,  it 
fWMrgre&t,  otgectof  pur  Legislature  that  it*  quality  should 
b»*qual*  if  not  superior  to  that  carried  to  market  from 
*b«. Countries  i  that  it  might  command  a  better  price  f 
IfrSMl  |1lr  «txommotnjy  called  the  "  tobacco^law?  which 
fcttfcgn  varied  from  time,  to  time*  as  circumstances  seem4. 
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nrmiL,  190$.  ed.to  require,  k  mere diffuse*  and  ndmitm  a  ■ 

T&eConu  *****  of  ^fects  tll<Ka  ••Y  other  act  on  tforsuhyoctfetsispio 

monwcalth  tion  ;  by  the  first  clause  of  which  k  is  «d*cteti^tittt  feot»* 

Golquitumai  a  b«*co  shall  bo  shipped  or  exported,,  but  m  hogsheads  >o* 

^dother<-  "  casks  of  a  particular  description,  carried  to  same  pubis* 

"         a  warehouse,  and  there  inspected  by  men.  specially  ap* 

"pointed  for  that  purposed  lTuslawfwkhooxas»as*d  sifts*  ■ 

tion**  has,  on  the  experience  of  near  a  ceattn^  besk  found 

very  beneficial,  as  well  to  the  cultivators  of  tobacco*  s*  tn 

the  community  at  large^  for  whose  general  emolument  it 

Was  originally  instituted  ;  but  not  for  the  purpose  of  rais* 

nig  a  revenue,  as  was  contended  in  the  argument,  by  the 

counsel  for  the  appellees  ;  though,  from  the  present  judi* 

eious  regulations,  it  may  brag  a  small  sum 

the  treasury. 

It  is  not  contended  but  the  Legislature  had  ft 
tional  right  to  pass  the  law:  u\atbeingadmitted,itfottawsT&* 
course  that  they  had  a  right  t»  do  it  under  such ; 
and  modifications  as  to  diem,  from  time  to  &def  1 
expedient,  and  most  likely  to  be  beneficial  to  i 
at  large :  but  it  by  no  means,  as  I  conceive,  placirf  thit-Com^ 
monwealthjinthe  state  or  condition  of  a  common  hailes^**! 
jnade  it  responsible  for  all  the  losses  that  might  he  .sustain* 
ed  by  the  owners  of  tobacco  m  the  several  Wajfehotiftpsv ; 

By  the  57th  sect,  of  the  act  of  1799  (a*  was  de*e< jft<ss**.< 
tty  of  the  former  acts)  it  is  provided  that  where  a  »W<, 
house  shall  happen  to  be  burnt,  the  Josfc  sustained  ttatst**' 
shall  be  made  good  by  the  General  Assembly*  and  tbt  Ja*v ]\ 
spectors  indemnified ;  but  further  the  Le^lattir^tttd  toot4  j«J^V 
-reserving  to  themselves  the  discretion  of  lnfctht|[  nsftiMi 
pensation  for  all  other  losses,  or  not,  accotdiftg  to  ciW^H-j 
stances,  by  special  provision $  as  Was  dm*v  I  believe  4fc* 
the  losses  sustained  by  the  great  fresh,  h*  th*  year  1)1% 
and  on  several  6ther  special  occasions.  -  ,    *.  ,*<*%■■  -  • 

(«M^  «f     The  law  require*^)  that  wery  person  appafated'at  fe~.  # 
dy%**L    '  spector  of  tobacco  shall,  before  rntning  1411111  (In  dwiiftlsfi  1 
hit  oftce,  give  bond  with  good  security,  in  the  p<jnsj$y*ttt\ 


tn  th* 3M Year qftkeCommmMeatiL  &4S 

+f&>  Jbilttsy  Jar  the  faithful  periotmmce  of  hit  duff;  a^rIl,  im 


The  Com- 


whkhiheLc^tvi^no  doebt,  thought  a  sufficient  aunt  tt> 
emf'the  deimqotpty  and  nalfeaxaaoe  of  any  one  in-  aoeweafth 
tyocm^lhonghin  thfe  ahgwhy  Utataaoe,  it  seems,  they  were  cHnZbomu 


and' others. 


U  3Com  ahaitl  case  on  the  appelkes,  but  iheytniMt  seek 
reht££n»i  toother  quarter* 

The  decree  was  reversed,  tod  the  biU  dism'tsaed  *nth 
cartel) 


Anderson  and  Starke  against  Fox  and  others. 

ON  m  nyycnl  froqa  a  decreeof  the  late  High  Court  of  If  an  execu* 
Chancery,  dismissing  a  bill  exhibited  by  the  •pp«ikwt»^T^f^ 
ggrijUf  dae  appejleea.    •     ,  testator, 

JSetofr  Andes$Qn>  one  of  the  complainants*  was  surety  are  no  debts 

fqr  £kfa{4  4nders9nf  in  a  bond  to  Alexander  Bains  for .^ch  ,2^ 

*48$9A  l2**Qd*  in  paper  paoney,  which,  being  reduced  by  cessary,  and 

th*  fp^a^  amounted  to  iS7t*  9#-  4&  bearing  interest  from  hTmielf,  th* 

sale  may  be 
*'w,l<  ' T"  ' * "—      set  aside,  at 

tl>**e  CtitkiAtfHweahky  when  the  decision  fa  in  its  favour,  recovers  o^JlSrsoii 
lotts?  tiwa^itdoecaotftycottt,  when  deal  fa  a  tuft:  interested. 

An  executor 
having  sold  certain  slaves  which  were  specifically  bequeathed  hy  his  testatrix ;  having" 
hcttste  ffcg  psfrcHfcr  aimself ;  and,  afterward*,  recovered  damages  in  an  action  of 
trtspou  against  the  sheriff  for  seizing  and  selling  them  as  the  property  of  the  specific 
AyoMe,  In  Whose  posnbsion  they  were  found ;  a  Court  of  Equity  win  require  an  ac* 
MOttcfttt  adltiiiiitisyioa»  to  ascertain  whether  tie  test,  at  which  be  was  himself 
the  purchaser,  was  necessary  for  the  payment  of  debts,  or  not ;  and  (even  if  the  sale 
aadyuiiliasu  by  himvelpbe  justified  by  the  result  of  the  investigation)  will  grant  a  new1 
fciftiof  the  issue  ia  theaetion  oftrupaut  (though  no  scotiae  to  thai  offset  was  made  at 
imw  /)  In  case  the  damages  were  excessive,  and  produced  by  erroneous  impressions 
tsi  Urn  mtadfcof  the  jjnyy;  and  where  the  dateageaare  —Matty  e*oe**hre,  thetesti- 
H*oty  of  the  juror*  will  be  received  to  declare  the  motives  which  induced  them  to 
Ctve  Jadh  damages.  In  such  case,  the  damages  ought  not  to  be  vindictive^  but  only 
*Wtste«»te  of  the  stasia^  with  *  yeeccttcMc  allowance  for  bin. 

,&(***,  bow  fiu-  tea  ex  part*  settlement  of  his  administration  account  by  an  executor, 
♦roT commissioners  appointed^  on  his  own  motion,  by  the  Court  in  which  the  will  was 
ia  valid? 


9&U  this  a*so,ad#ubt  was  suggested  whether,  an  executor  could  legally  pur- 
chase tte  property  of  his  testator  sold  by  himself  though  the  sale  vjere  public*  and  wtctr- 
***Fj±  l*p\ijmni  tfd&s  /  hut  h  appears,  irom  the  decree,  that  such  sale  and  pur- 
ehaiae  (the.  sale  being  necessary  for  the  payment  of  debts,)  would  be  confirmed  if  no 
IhsWwett  proved. 


AniL, lsoa ed, to  require,  is  more. difesa, and nubmtm a 

n7c^:  ri<*7  of  **&***  **»  **y  <****  act  on  d»a«ibpoet  a*4Mpea» 

tnonwcalth  tion  ;  by  the  first  clause  of  whkkk  is  edacmd^tiia**o*&* 
Colquhoun*  u  bacco  shall  bo  shipped  or  exported,  but  m  bogsheacb  -or 
•Ad  others,  u  cggjt9  ^  a  particular  description,  carried  to  some  pttbfe 
"  warehouse,  and  there  inspected  by  men.  specially  af* 
"pointed  for  that  purposed  Thia  law?  with  ocaak— d  laria  ■ 
tiona*  bae,on  thc€jq>ecienc*  of  ii*ar  aceitfitr^ 
vefy  beneficial,  as  well  to  die  cultivators  of  tobacco,  'm  to 
the  community  at  largej  for  whose  general  emolument  it 
*as  originally  instituted  ;  but  not  for  the  purpose  of  «tis* 
kig  a  revenue,  as  was  contended  in  the  argument,*  by  dm 
counsel  for  the  appellees  ;  though,  from  the  present  judk 
eious  regulations,  it  may  bring  a  small  sum  antvafty  kttr 
the  treasury,  .,.,:. 

It  is  not  contended  but  the  Legislature  had  a  tsiinjhni 
tional  right  to  pass  the  law :  matb*ingadmk*ed,itfcflawyrf 
course  that  they  had  a  right  to  do  it  under  such ; 
and  modifications  as  to  diem,  from  time  to  twrief 
expedient,  and  most  likely  to  be  beneficial  to  tl*M 
at  large :  butit  By  no  means,  as  I  conceive,  placed  the  Cota- 
monwealthjin  the  state  or  condition  of  a  common  bail****** 
made  it  responsible  for  all  the  losses  that  might  he<eu*taia«  - 
ed  by  the  owners  of  tobacco  m  the  several  Warehouapa*  ; 

By  the  57th  sect,  of  die  act  of  1792  (as  wa*  dofte4»4ift*  ' 
riy  of  the  former  acts)  it  is  provided  that  tfhere  a*wapp 
house  shaR  happen  to  be  burnt*  the  lott  austaimd  dainty* 
shall  be  made  good  by  the  General  Assembly*  aad  thef Jlp*. , 
spectors  indemnified ;  but  further  the  Legislature  4UL  ftotgG*/' 
■^-reserving to  themselves  the  discretion  nf  Inslinfr  uaa»* 
pensation  for  all  other  losses,  or  not?  according  to  tm^ik  ■» 
stances,  by  special  provision  \  as  Kras  dm**  I  betieve  4fc* 
the  losses  sustained  by  the  great  fresh,  frf  the  year  tfttft  . 
and  on  several  6ther  special  occasions.  -  r   ■  .  wn- 

(«M^t  «f     The  law require*^)- that  wery person appointed** &•• 
'  spector  of  tobacco  shall,  before  entering  upcra  tfe  dtftteiflpiL  * 
his  oftee,  give  bond  wkh  good  security,  in  the  pefcqtgyitfS' 


In  ths  Sfltf  teat  of  ths  Commomtxalth.  &4S 

.  4pW  iiWlrtiy  far  tile  faithful  ^rfom*mce  of  Mi  duty;  a**!l,  im 
wJ^AeLc^iBl^u^no  dottbt^  thought  a  sufficicm  sum  ta  ^T^^ 
ceveivthe  dMkwroesiey  and  malfeazaaoe  of  any  one  in-  awntrc&ftfc 
specter*  ttoughinthfaiw^  CUm^otms 

mistaken*  and  others. 

It  3««w*^M  cavort  the  ip^lkes,  but  iheymurt  seek  "" 

rtlu&ftom  another  quarter* 

The  dearee  was  reversed,  and  Ac  bill  dnmbetd  wt^ 
caril^l) 


Anderson  and  Starke  against  Fox  and  others. 

OU  »  appeal  from  a  decree©*  the  late  High  Court  of  If  an  eseeu* 
Chancery,  dismissing  a  bill  exhibited  by  the  appeilaito  £v£*f  Jj 
aypjpt  jhg  appeUeea*  .    .  t^t0PIh* 

Jfclsoft  And** wit)  one  of  the  complainants*  was  surety  are  no  debts 

£qr  Jtiffatt  4nders9th  in  a  bond  to  Alexander  Bams  ft* .^  gJ^J^ 

lj&99£  £2**&&  in  paper  money,  which,  being  reduced  by  cessary,  and 

th*f#a)%  amounted  to  i57l+  9s.  4d>  bearing  interest  from  himself,  the 

tale  may  be 

■■»**■"'"    '   ,j' : -^ — : *■ —      aet  aside,  at 

(1?***  fcmiwfeameeM,  when  the  decision  h  in  H*  favour,  reenters  ^J^SSn 
loatl^tfwagattdoetmot^ycota,  wbea  c**i  in  a  ttate  interested. 

.  An  executor 

having  sola  certain  slaves  which  were  specifically  bequeathed  hy  his  testatrix ;  having 
*  »4aW  t*frchase**ifluj*if ;   and,  afterwords,  recovered  damages  in  an  action  of 

t*  against  the  sheriff  for  seizing  and  selling  them  as  the  property  of  the  specific 
?,  in  Whose  possesion  they  were  found ;  a  Court  of  Equity  win  require  an  ac- 


tttgatti,  I t ¥  »    >  —  --t. — 

L«t**4*  sd<aiPiit#io%  to  ascertain  whether  th*  tale,  at  which  be  was  himself 


the  purchaser,  was  necessary  for  the  payment  of  debts,  or  not ;  and  (even  if  the  sale 
■ndyhitimu  bf  WnweiFbe  justified  by  the  result  of  the  investigation)  will  grant  a  new* 
aeiaAofit^e  isauaia  the  action  oftrupa+st  (though  no  saotion  to  that  offset  was  made  at 
tarn  i)  Id  case  the  damages  were  excessive,  and  produced  by  erroneous  impressions 
eat  tls»*todb  of  &e  jury;  mi  where  the  damage*  are  sUdsntty excessive,  thetesti- 
ipo*y  of  the  juror*  will  be  received  to  declare  the  motives  whtoh  induced  them  to 
sitae  sfaft  damages.  In  such  case,  the  damages  ought  not  to  be  vindictive*  but  only 
Wtfcfc  ^sjsgoftbcstatnav  wift  »  reasonable  allowance  tor  Atnt. 

gyftr,  hqy  far  mi  ex  parte  settlement  of  his  administration  account  by  an  executor, 
#rm  commissioners  appointed,  on  his  own  motion,  by  the  Court  in  which  the  will  was 
li&**2td? 


&$b  *K»  ease*  a-deubt  was  avgttsttd,  whether,  an  executor  could  legally  pur- 
chase  the  property  of  his  testator  sold  by  himselff&ii/^A'  the  sate  vjere  public*  and  mcer- 
***pf*ikkpa}lmkn4(fd**Ut  hut  h  appears,  from  the  decree,  that  such  sale  and  pur- 
«J*3J  Ofee  sale  being  necessary  for  the  payment  of  debts,)  would  be  confirmed  if  no 
A  AIM  a'we  proved!. 


*riiL,ieO£edl*>  require,  is  raerr  diffuse,  and  < 

T^eConu  ^^ °* ^^^^ t*1<sfl *■?  ofchcr  act  on<tbe.i 
lmmwealth  tion  ;  by  the  first  clause  of  whkk  k  is  enacted.*4  that  ftd*»* 
Colqvlhoutw  "  **&«>  *k«U  bo  dipped  or  exported,  hat  m  hogsheads  #or 
aftd  others .  a  CMjtg  ^  a  particular  description,  carried  to  seme  puUte 

a  warehouse,  and  there  inspected  bjr  men.  specially  tp* 

"pointed  for  that  purposed  This  law,  wkhooauecsri  w»a> 
ftions*  Itos,  on  dte  experience  of  near  a  ccatin^ 
vefy  beneficial,  as  well  to  the  cultivators  of  tobacco,  *  tm 
the  community  at  large*  for  whose  general  emolument  it 
*as  originally  instituted  ;  but  not  for  the  purpose  of  rais- 
ing a  revenue,  as  was  contended  in  the  argument^  by  the 
counsel  for  the  appellee*  ;  though,  from  the  present  judi* 
cious  regulations,  it  may  bring  a  small  sum 
the  treasury. 

It  is  not  contended  but  the  Legislature 'had  a  : 
tional  right  to  pass  the  law:  th«beingadmitted,itfofl*wsn*€ 
course  that  they  had  a  right  t*>  do  h  under  such  i  i  yihlliai 
and  modifications  a»  to  diem,  from  time  to  ttaef -sestet* 
expedient,  and  most  likely  to  be  benefit  to  thtfiaswlMlilsy 
at  large :  but  it  by  no  means,  as  I  conceive,  placed  the  Com*- 
monweahhjinthe  state  or  condition  of  actmimoBbsilea^SHi 
jpade  it  responsible  for  all  the  losses  that  Baight  he  sustain* 
ed  by  the  owners  of  tobacco  m  the  several  warehouses* < 

By  the  37th  sect,  of  die  act  of  1799  (ad  was  defte-kMs**- 
riy  of  the  former  acts)  it  is  provided  that  wheire  a  wt^H. 
house  shall  happen  to  be  burnt*  the  km  sustained  dsjksif** 
shall  be  made  good  by  the  General  Assembly*  and  i^e^l^i 
spectors  indemnified ;  but  further  the  Le^lattwtf  dMtot'jj** 
^reserving to  themselves  the  discretion  o£  liifcUlifl  (isatM 
pensation  for  all  other  bases,  or  not,  according  ffj  fjipiwji 
stances,  by  special  provision *  as  Kras  dewe,  I  believe  4fe* 
the  losses  sustained  by  the  great  fresh,  xtt  thfe  year  *?H5 
and  on  several  ether  special  occasions.  -  ►  *. 

(a)  Act  ef     The  law  requires^)  that  every  person  appointed  a 
**•**    "  spector  of  tobacco  shall,  before  entering,  upon  the  j 

hit  ofice,  give  bond  wkh  good  security,  in-  the  penary** \ 
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- 40tf>  etaUara,  fer  the  faithful  performance  of  hit  duty;  a*h!l,  isoa 
watsjuhe  Ixgiatahirc»no  dottbt,  thought  a  sufficient  sum  to  )^C^ 
ttwer  the  ddrnqoeaey  and  mtfeasaeoe  of  aegr  one  in-  annwcalth 
ipectaa^fthougbiathfeaaa^to  CMm^oons 

nfafaheii*  '  *nd  others. 

It  oiwm  a  hand  cawr  ort  the  eppelfees,  tmt  they  must  geek  ""— ~" ~ 
leKaC  Jrae*  aacftker  quarter, 

Tir  decree  was  reversed,  and  the  tnil  dfismisaed  vritk 


Anderson  and  Starke  against  Fox  and  others. 

OI7  ae  (fyfMtal  from  a  decree,  of  the  late  High  Court  of  If  an  eseeu* 

Chancery,  dismissing  a  bill  exhibited  by  the  app*^to^v*^f^ 

ara^  fe  wpellee*.  testator, 

»r  i  m    ,  r    ,  i  ,  when    there 

JupWfr  Ap4e*9Qth  we  <«  vie  compfalaaiits*  was  surety  are  no  debts 

£qr  J&$ar4  4nders9fh  *»  a  bond  to  Alexander  Maine  for *ch  JJ|££ 

l#**8&  12**<*£  ia  paper  money,  which,  being  reduced  by  cessary*  and 

tbf  p(^ai%  a»oufi ted  to  157/<  9*.  4ck  bearing  mterest  from  himself,  the 

sale  may  be 
'milt  Wt"    '  ,ir       k-^~ ' '•—      set  aside,  at 

(tyW*  CUmiAdmtttihhy  tfhen  the  decisktit  fs  in  it*  favour,  recovers  of^y  person 
e€tm9  tluaglkltdoesmit^costl,  wtteaoM*  In  a  *ufe  interested. 

An  executor 
having  sod  certain  slaves  which  were  specifically  bequeathed  by  his  testatrix ;  having1 
tutaUsutte  perehaser  himself  i  and,  afterwards,  recovered  damages  in  an  action  of 
trupvw  against  the  sheriff  for  leizing  and  selling  them  as  the  property  of  the  specific 
kgat#9  in  whose  posslksion  they  were  found  t  a  Court  of  Equity  will  require  an  ac- 
•oiatnf  hi*  sd*ii*wtiafrion»  to  aerertaiu  whether  the  sale,  at  which  he  was  himself 
the  purchaser^  was  necessary  for  the  pavmtnt  of  debts,  or  not ;  and  (even  if  the  sale 
■odftiiJiuq  bf  htmvelpbe  justified  by  the  result  of  the  investigation)  will  grant  a  new' 
•riaiof  the  issue  in.  the  Action  oftrufrmt  (though  no  saoUs*  to  that  efleet  was  made  at 
Utm  i)  In  case  the  damages  were  exceuite,  and  produced  by  erroneous  impressions 
«*ttoe*Ml4r  thejuvy;  and  where  the  damage*  are  **tie*tfy  excessive,  thetesti- 
ipoey  of  the  juror*  wiH  be  received  to  declare  the  motives  which  induced  them  to 
wtee  arch  damages.  In  such  case,  the  damages  ought  not  to  be  vindicthet  but  only 
forth*  «i4s*of  tke  sts*t%  With  *  *eeaca)shi«  aliowssiee  for  Air* 

_j»,  hov  far  en  tx  part*  settlement  of  his  administration  aecount  by  an  executor, 
coftmissibners  appointed;  on  his  own  motion,  by  the  Court  in  which  the  wiU  was 
'  invalid? 


Q$h  tips  ease^adeuht  was  suggested,  whether,  an  executor  could  legally  pui* 
chase  me  property  of  his  testator  sola  by  himself  though  the  tale  vuere  public*  and  wectr- 
s**?flrikkpa?*unt-  <fd&*  /  but  it  appears,  from  the  decree,  that  such  sale  and  pur- 
chaje  (the  sale  being  necessary  for  the  payment  of  debts,)  would  be  confirmed  if  no 
Iharowttfc  proved*. 
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a  rmiL,  loft  ed  to  require,  is  mart  diffuse,  and  embraces  a  s*s*ef*r 

^^^Jjj  riety  of  object*  than  any  other act  on  tbeantjoetAf*"!**1 

monu  calth  tion  ;  by  the  first  clause  of  wfckkst  if  enacted  ^  that  note* 

Colqilhouni  "  bacco  shall  be  shipped  or  exported*  but  m  hogsheads** 

and  others,  a  ctsiKS  ^  a  particular  description,  carried  to  some  p*Wk 

"  a  warehouse,  and  there  inspected  bjr  men.  specisUy  *p 

"pointed  for  that  purpose.*  This  law fwkhocattkaadT«** 

irons*  Iw^on  the  eaperknoe  of  «ar  acea^ttt^beflktwad 

vcty  beneficial,  as  well  to  the  cultivators  of  tobacco*  to  ttf 

the  community  at  large^  for  whose  general  emolument  it 

tro  originally  instituted  ;  but  not  for  the  purpose  of  rais* 

mg  a  revenue,  as  was  contended  in  the  argument,  by  tha 

counsel  for  the  appellee*  j  though,  from  the  present  jadk 

cious  regulations*  it  may  bring  a  small  sum  sonority  kto 

the  treasury.  •  • 

It  is  not  contended  but  die  Legislature  had  a  ttWaW 
tional  right  to  pass  the  law:  thatbeingadmktedvitfcftiwrf 
course  that  they  had  a  right  to  do  rt  under  such  iqptolw* 
and  modifications  as  to  them,  from  time  to  tHrtej  seen** 
expedient,  aftd  most  likely  to  be  beneficial  %o  tb*46u»tiflkf 
at  large :  but  it  by  no  means,  as  I  conceive,  placodthafiott*- 
tnonwealthjin  the  state  or  condition  of  a  common  batlea^art 
made  it  responsible  for  all  the  losses  that  might  be  sustain* 
td  by  the  owners  of  tobacco  m  the  several  wtofehouaes* . 

By  the  57th  sect,  of  the  act  of  1793  (a*  was  done  m  **♦ 
riy  of  the  former  aets)  it  is  provided  that  where  a  wOTH 
house  shall  happen  to  be  burnt*  the  loss  sustained  ihulrf? 
shall  be  made  good  by  the  General  Assembly*  and  -tberJfc*. 
spectors  indemnified :  but  further  the  Legislator^**  tint  £* 
-u^reservingto  themselves  the  discretion  of  imrtlH(|  sea*' 
pensation  for  all  other  tosses,  or  not*  according  to  {frail** 
stances,  by  special  provision  *  as  tats  dowa,  I  believe  &t ' 
*e  losses  sustained  by  the  great  'fresh,  itf  thfe  year  X>Tt, 
and  on  several  6ther  special  occasions.  -  ,    *  .  >  ■** 

(a)  Act  of     like  law  requira*(<*)  that  every  person  appuhstcdaa  Sh 
***wt    *  specter  of  tobacco  shall,  before  entering  upon  die  dutiewfi 
hit  ofltee,  jive  bond  with  good  security,  in  the  penally** 
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im  the  faithful  perforfiuaice  of  hit  duty;  a*b!l,  l&ffi. 
wM"teI^cgkk^i^  no  dottb^  thought  msufficknt  sum  to  )^C^ 
teacfttds*  4eiibqQ«wy  and  mtfeazsaoe  of  any  one  in-  monwcaith 
ipcclia^flawwgbi&thfeaangi^  CoknTbouns 

laiatahe&i.*  and  others. 

U  nwrww  m  hand  ca»C  on  the  appelfeea,  but  they  must  geek  "" 

ntU^on  another  quarter. 
■.Ike  dearee  was  roferacd,  and  the  hai  <fismba^d  ***% 


Andetson  and  Starke  against  Fox  and  others. 

QW  «*  4f9*al  from  &  decree,  of  the  late  High  Cow*  of  If  an  esecu* 
Chancery,  dismissing  a  bill  exhibited  by  the  «M*Uaat»^T£  tf^ 
agwiaj  jft»  appajBeea,  t<tet0Pth«* 

JMmft  Mdfitnnt  one  of  the  complainants*  was  surely  ^  no  debts 

tyJUfifcrJ  Arfermn,  in  a  bond  to  Memndet  Maine  for  ^h  Jjjj£ 

1^9^4  t2f*&&  in  paper  money,  which,  being  reduced  by  cessary,  and 

*MSafo;  amount*^  to  157/.  9n  4A  hearing  interest  from  hTmself,  th5 

gale  may  be 

•wM,hlh"    i         ■    < = —      get  aside,  at 

pyfM  0Mtoh*mr*AA,  when  the  decision  fs  in  it* favour,  reddters  of^^S^ 
tea*  ^tftoa^fodtfaaot^  costs,  W&eaatf*&ia*ute  interested. 

.....   ,  /  An  executor 

having  sola  certain  slaves  which  were  specifically  bequeathed  by  his  testatrix ;  having' 
*  lUtatsut'lnwtself ;  and,  afterwards,  recovered  damages  in  an  action  of 

„ l\hz  ahgciff  for  seising  and  selling  them  as  the  property  of  the  specific 

_i  wftotapoalksien  they  were  found t  a  Court  of  Equity  wut  require  an  ac- 

rai*  atMnrtratkM*  ttf  ascertain  whether  tae  salt,  at  which  he  was  himself 

tr%was  necessary  for  the  payment  of  debts,  or  not ;  and  (even  if  the  sale 

t  ty  himaeftrbe  jostiSed  by  the  result  of  the  invesiigatfon)  will  grant  a  new1 

,  >  ****ie  in  the  action  oftrupaut  (though  no  motion  to  that  eflcct  was  made  at 
i  case  the  damages  were  exceuive,  and  produced  by  erroneous  impressions 
taMt^r-tfaajbry;  and  where  the  damages  are  atidektty  excessive,  the  testi- 

5roCtfce  jwan  will  be  received  to  declare  the  motives  which  induced  them  to 
sfiSTdsAtfigfeV.  In  tfuch  case,  the  damages  ought  not  to  be  vindictive*  but  only 
f  .mfru:~**V        n  "^ *"uy~  ~"~~ *~  ^~ 

>  bojv  fktJm.expart*  settlement  of  his  administration  account  by  an  executor, 
(nhiis1&>e'A  appointed;  on  his  own  motion,  by  the  Court  in  which  the  will  was 
^i&aaltt* 


■jfrTri  U^sma%  JuUuai  was  suggested  waataaf,  an  executor  could  legally  pur- 
tBI  Ve  property  ofnb  testator  sold  by  himself  iAov£A*  *&  tale  were  public*  and  wecer- 
SsfJaV^aa  p*}*rfnt  <f+**  /  fcit  it  appears,  from  the  decree,  that  such  sale  andpur- 
«*Mte  Cthp  aate  being  accessary  fo*  the  payment  of  debts,)  would  be  confirmed  if  no 
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a**il,  lwa  iW**»fcr  13th,  UTS.    A  judgment  was  otata*  ttfNlt 


^^^  **&*  iell*ra  *<3ountjr  Court,  by  PMiplhnalmM  assign*,' 
tad  Staffce  and  execution  was  toried  on  a  negro  wafcwii  3/ ifey  wi 
Tt/x'tM    tWK>  children,  in  the  possession  of  Skkattd  Jndfmnuv* 
<***».     The  sale  was  forbidden  by  John  Fox,  wbo  set  up***** 
to  them;  whereupon  NeUon  Attderton,  *ho  w*s*«£fai4*£ 
suffering  as  surety,  and  wished  as  muck  oftfcatateculipft 
as  possibles  be  satisfied -out  of  the  property  of  Abjm*4 
Anderson,  agreed  to  indemnify  the  sheriff,  ajad  bseaipettffi- 
self  the  purchaser  of  the  slaves,  at  the  price  of  fifty-fi^ 
pounds*    Fox  brought  his  action  in  the  District  Court  of 
Richmond,  against  StarAc  (the  sheriff  who  had  levied  the 
elocution)  and  recovered  two  hundred  pounds  damages.  * 
kelson  Anderson  2nd  Starke,  as  joint  complainants,  oothe 
9*  of  May,  1 601,  obtained  from  the  Chancellor  am  injunction 
to  the  last  mentioned  judgment  j  etathig  in  their  bill,  among 
other  things,  that  the  slave  MiUey  and  her  intfreaae,-  with 
other  slaves,  were  given  by  Susanna  Fox^  to  her  daughter 
Caty  Anderson,  wife  of  Richard  Anderson,  who  was  in 
possession  of  the  said  slaves,  many  years  before  thevdetfh 
of  the  said  Susanna,-  that,  by  her  last  will  and  MislnuMjti 
(operating  as  a  coniraation  of  the  previa^  gilfc^htfe*  b*? 
queathed  the  same  slave* *>  the.  sai4  Caty  Andei*m*<9Mk 
other  slaves  to  different  persons ;  that  the  defendant,  J$fo% 
Foot*,  was  her  executor,  and  assented  to  all  the*  save**!  Jqgfe 
etes ;  that  the  other  legatees  were  permitted  by  frijft  $9 
enjoy  their  legacies  without  disturbance ;  but  that  he*la«H 
cd  die  slave  Milky,  and  her  children^  under  the  ffKjfflt 
that  the  estate  of  his  testatrix  was  in  debt;  that,  if  sudvfwj 
-been  the  fact,  all  the  legatees  ought  to  have  ooi^rihyfbsd^ 
that  Richard  Anderson  was  completely  insolvent ;  rrfiftffti|{ 
there  was  an  undue  combination  between  the.  other itgp* 
,tee9  and  the  executor,  to  injure  the  complaisant*  %*jgm 
Andcroon;  that  he  had  no  notice  of  the  trial  at  law, 
if  he  had  had,  he  might  have  prevented  die  recovery  \ 
Starke;  that  the  damage*  %oere  excessive*  that,  to  I 
litigation,  he  had  offered  to  give  up  MUley^osA  heyfbUt 
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*tW>  *&Uk<J*kn  Fox  had  refused  to  accept.    Mkhard  awl,  180* 
ArtMift  ftad  all  the  legatees  were  among  the  parties  do*  ^^^ 
fcttknte.     The  btUr  also  prayed  a  new  trial  of  the  issue  at  «d    Stark* 
bwr  m  wwtm*  of  ^eAa  iW*  administration  of  the  estate    Tqx  \*nl 
tiSmama  Fox,  and  contribution,  if  necessary,  from  thfc      Qth6n- 
otter  kgatee*.     It  moreover  charged  a  fraudulent  and  col* 
httfes  recovery  by  Joseph  Fox,  of  some  of  the  slaves* 
gtaify  Susanna  Fox  to  Richard  Anderson's  wile.   • 

The  defendant,  y^An  .For,  on  the  12th  of  August,  l$b\s 

tot  hit'  own  motion,  obtained  an  order  of  Louisa  County  , 

Court,  appointing  WUlkan  0.  Collie,  and  others,  or  any  three 

of  thetit,  to-esamine,  state  and  setde  the  account  of  his  ex- 

ecutfitddp,on  the  estate  of  Susanna  Fox  deceased ;  inobe* 

<Benee-ttf  Wfefeh  order  an  account  was  taken  and  certified, 

by  three  of  the  persons  appointed  on  the  2£d  day  of  the 

atift€  lritttffr,-  and  afterwards  admitted  to  record  :by  the 

€fetfr»\tf  that  Odunty.     Five  days  after  this  account  was 

Mfcte  t*J)y  to  Wit,  on  the  27th  of  August,  1801,  he  filed 

Ks*«i&*e*  in  the  High  Court  of  Chancery;  stating  that 

JbtrtteWVhere*  were  left  and  claimed  by  Susanna  Fsx;  of 

Ifamjht,  including  JUHley,  and  her  children,  and  ane- 

gr^^NWutt  named  Charlotte,  had  been  sold  for  the  pay* 

tnbtkUfhe*  ttfebts ;  fire  had  been  recovered  by  Joseph  Fox; 

(Hie  try  1k&  name  of  Phil,  been  a  runaway  for  a  consider- 

tMtiiJAil,  bat  (as  he  believed)  had  been  retaken,  land  would 

tt  6&L  for  the  benefit  of  the  estate  ;  and  the  residue  were 

lltlt&tfljy  Richard  Anderson,'  and  detained  in  his  family ; 

VNfttfe  oAe^r  legatees  of  Susanna  Fox  held  their  slaves  by 

faftftohcr  fifb-timt,  of  which  her  will  operated  as  a  confir- 

'  etfkf;  hut  that  Richard  Anderson  and  his  wife  had 

I,  fciteept  that  which  they  claimed  under  the  will; 

B^'ife  execiitor;  never  assented  to  the  legacy  of  Milky, 

'ffrtir&se,  to  Caty*  Anderson,  and  therefore  had  a 

ri^jpfepui  IK^^them,  to  pay"  the  debts  of  the  estate  ;  that  the 

ttfelftgK  tttfMgety  indebted  to  himsetf,  as  would  appear 

IjNlkf  'certificate  of  the  commissioners  who  had  settled 

|W idUtftok^ (according  to  which,  a  balance,  of  154A  16^, 
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av*ii^  1808/ &£  3r4  appeared  to  he  due  to  htm;)  that  itoOtatt  /ex  W 


Amicwon  *i?pd  *  &iciiard  Andsrtn's  fe*  *  conwdewbk- iu»t  Wbte 

«ad    Starke  iter  death,  and  continued  there  till  she  Ml  *ta*V  wMIt 

7oxT  and    •***  Kved  *«*»  *omc  of  the  said  slaves  m  btf  possess** 

.  <*t*n-     iff  re  seized  by  execution*  against  Richard  4"<fefwnt  «td 

' .  fdeased  on  her  averting  her  right  tp  thenu  that  if,  ho*» 

yeyer,  thjese  slaves  were  U«W*  for  the  said  Richard.  AnJery 

son's  debts,  he,  the  respondeat,  claimed  them  tp  #tti*iy  * 

Jud&nent  which  he  had  obtained  iyutny  years  ego,  agspnst 

the  sajd  Richard  Andexwn,  in  Louisa  County  C^urt^ibr 

N      yearly  three  hundred  pounds  yet  uppgid. 

.  Joseph  Ffix  filed  r>is  answer,  denying  all  fraud  and  coir 
Juskm  with  respect  to  his  recovery  of  the^c  slaves,  which 
he  claimed  by  a  title  paramount  to  that  of  Susanna  F^x*-** 
&o  answers  were  filed  by  the  other  defendants. 

The  plaintiffs  having  replied  generally,  a  qumbe*  of  af- 
fidavits were  takeg  on  both  sides,  which  re)at$d  prip^jpaflj 
to  the  circumstances  under  which  the  slaves  were  receuftjt 
and  held  by  Richard  Anderson  and  his  wiferand  the  reasoi^ 
which  induced  the  jurors  to  give  such  heavy  damages^ 
It  appeared  from  these  affidavits,  as  to  ihzjirst  qf  theaf 
jioints,  that  Ric/iard  and  Caty  Anderson  had  been  nisi* 
ried  upwards  of  twenty  years  j  that  Susanna  Fo^}  ay 
ter  the  marriage,  went  to  live  with  them,,  and  carrjpj 
with  her  all  her  negroes  and  other  personal  property^ 
that  she  continued  to  live  there  until  her  death ;  that,dttf> 
ing  her  life-tin^e,  some  of  the  negroes  were  taken  by  rir-» 
tue  of  an  execution  against  Richard  Anderson,  clain^4 Jfef 
her,  and  relinquished  by  the  sheriff,  in  consequence  of  m* 
elajm ;  and  that,  after  her  death,  another  execution  against 
Richard  Anderson  was  levied  on  Jenneyy  one  of  the  sol 
slaves ;  the  sale  forbidden  by  John  Fox;  a  Jury  impansiefc 
ed  and  the  property  discharged  v  There  was  no  proof  t£u4 
Mrs.  Fox,  had  given^  in  her  life-tim^  any  of  these  Gfegrab* 
to  Richard  Anderson  or  his  wife  j  (except  that  on^  witsss* 
heard  him  say,  that  they  belonged  to  him ;)  nor  that  fftt 
paid  Mrs.  .Fox;  any  hire  for  the  use  of  them.     Jt  m$$t* 
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ifrer,  appeared  from  these  affidavits,  and  the  administration  aprcl,  I80at 
•tifednt  btjohn  Fox,  that  John  Woodson  and  i?*&r*  Per-  V%^^ 
Mite,  who  had  married  daughters  of  Richard  Anderson,  did,  and    Stork* 
toft  th^f  *  2<kh  of  Mrrch,  1 791,  deliver  a  parcel  of  negroes  to     jr0^ '  am| 
yafot  J*d#,  as  executor  of  Susanna  Fox,  saying  that  they      others. 
tfere'toiliorised  to  deliver  them  9  that  this  was  done  at  a  ~" 
public  place,  at  which  die  executor  had  them  appraised  and 
%h*A  oa  the  same  day,  according  to  a  previous  advertise-N 
raent;   that  one  of  them  was  hired  by  a  certain  JVUliam 
Smith,  who  again  hired  him  to  a  certain  Nelson  Harris,  by 
whom  he  was  kept  until  a  few  days  before  Christmas, 
and  {hen  returned  to  the  executor ;  that  seven  of  the  said 
negro*,  viz.  Hager,  Barsha,  Jenney,  Mittexj,  and  her 
tnree  children,  Daniel,  Aaron  and  Aggy,  were  hired  to  Caty 
Anderson,  by  consent  of  Richard  Anderson,Yfh.o  afterwards 
refused  to  return  them;  that  the  executor  employed  per* 
sonVtoretafce  them  privately,  and  so  regained  possession  of 
Wafey,  Daniel  and  Aggy  ;  that  he  advertised  and  sold  Mil- 
ley  and  Daniel,  at  public  auction;  became  the  purchaser 
himself  it  the  price  of  sixty-one  pounds  ;  and  entered  a 
credit  for  that  sum  on  an  "  acknowledged  account"  due 
from  the  decedent  to  him;  that  MiUey  ran  away  to  Rich* 
ard  Anderson;  as  did  also  the  other  slaves  who  hod  been 
delivered  and  appraised  as  aforesaid;  except  Daniel,  and* 
&ggy  who  was  afterwards  sold  by  the  executor  to  satisfy 
(as  he  alleged)  further  demands  against  the  estate  ;  tha$ 
wojmh  was  ever  brought  by  the  executor  for  ]these  slaves 
qpfyst  Richard  Anderson ;  that  Milley  remained  in  the 
fmmmion  of  the  latter  until  she  had  two  children,  which 
OJuilJ  In  be  twins,  and  was  then,  together  with  those  chil- 
iousty  taken  and  sold  under  the  execution  as  before  men- 


As  tc 


to  the  second  point,  the  affidavits  of  three  of  the  ju- 
ittts  stated  that  the  Jury  were  induced  to  give  200/.  dama- 
gpk  C*P<1  would  have  given  a  larger  sum,  if  it  had  been  de» 
nipded  in  the  declaration,)  on  the  ground  that  it  was  clear- 
ly proven,  to  their  satisfaction,  that  the  slaves  belonged  tQ 
John  Fox;  that  Starke  was  apprized  of  this,  the  sale  haw 
Vol.  II.  I  i 
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***«,,  180*  mg  been  forbidden,  afid  wm  therefore  guilty  of  an  <urw«r- 
nmtaHe  act    They  stated  also,  that  Starke  was  not  prestftt 


tiid    Starlit  at  the  trial ;  that  thexe  was  an  attorney1  who  defoftrioa  *• 
*o*r»nd    8U't >  ^ut  no  evidence  was  adduced  on  the  part  of  the  d^ 
others,      fendant. 

* Among  the  exhibits  filed  in  the  cause,  we*e  the  will  of 

Mrs.  Fox;  two  letters  from  the  complainant  Nekon  An- 
derson to  John  Fox,  offering  to  give  up  the  slaves,  (oafrof 
whom,  to  wit,  the  phild  George,  died  before  the  judgment 
obtained  by  Fox  against  Starie,)  to  pay  the  cost*  of  suit,  and 
lure,  if  any  were  due?  which  offers  were  not  accepted*  a 
writing  under  seal  signed  a  Caty  Anderson?  and  dated 
April  20th,  1791,  in  which  she  acknowledged  to  faavehired, 
for  that  year,  the  negroes  MiUeyi  Aaron,  Ikmhl+AggyfJU> 
gar,  Barsha  and  Jewiey,  described  themaa  belonging  to  the 
estate  of  the  kite  Susanna  Fox  decerned}  and  bowttd  My- 
self, her  heirs,  &c.  to  deliver  them  well  cloathed,  on  <*  be* 
fore  the  ensuing  first  day  of  January,  to  J  elm  fetx%  exeaOtr 
to  the  said  Susanna  Fox  ;  (the  sum  to  be  paid  fi>t  Iwe,  «Sr 
pearing  from  a  memorandum  at  the  foot  of  the  waritinfi  to 
be  for  Hager  40*  •  Barsha  and  Jenney  4Qc«  and  Milky  t  $*• 
40**)  and,  lastly,  John  Foxys  administration  account,  {set- 
tled under  the  order  of  Louis#  County  Court,)  in  which  h* 
charges  186/.  14?.  9d.  as  due  from  the  testatrix  to  hi&idf 
by  bond;  (although  the  affidavit  of  Kitty  Perkins?  a  wit- 
ness in  the  cause,  stated  dial,  when  Mrs.. Few lay  on  her 
death-bed,  Caty  Anderson  asked  hhn,    John  Fok,   how 
much  her  mother  owed  him,  and,  in  answer  to-  the  ques- 
tion, he  said  it  did  not  exceed  eighty  pounds  j)  Credits  the 
sale  of  Milky  and  her  child  Daniel,  (purchased  by  him- 
self,) at  61 A  of  Pheebe,  (a  negro  girl  bequeathed  in  the  win, 
to  his  own  daughter  Anne  Fox,)  at  17 L  lfo*  and  of  Ag£y* 
at  377.  10.  omitting  to  give  any  credit  for  Charlotte,  whetf 
he  .acknowledged,  in  his  answer,  to  have  sold* 
.    The  injunction  awarded  the  complainants  was'  diswrtved; 
afterwards  reinstated  by  consent  of  the  defendants,  Joseph 
%ji&  John  pox ,  and  by  a  like  consent,  brought  on  to  %&cpfi~ 


In  the  3flrf  Tear  tfthe  Commofitueahh.  991 

i*$  when  the  bMl  was  dismissed;  whereupon  the  complain-*  ±f*il,  1S0& 

late  appealed  Co  this  Court*     The  appeal,  having  abated  by  <TJ^^JJ/ 

the  death  of  y^An  /&*,  was  revived  against  Thoma*  Gard-  and    Sturfc* 

ntr,  hi*  administrator.  Fox*  an* 

others.      ' 


The  AttomttpGeneral  and  Wkkham  for  the  Appellants.     ' 

'  firif  and  Randolph  for  the  Appellees. 

He  oousel  for  the  appellants  contended,  1.  That,  as 
acveditor  and  surety  of  Richard  Anderson,  who  was  insol- 
vent, the  appellant,  Nchon  Anderson,  had  a  right,  in  equity, 
to  stand  ioa  Ms  place,  and  assert  all  his  rights  to  MiUey  and 
the  other  stores  devised  to  his  wife  ;  that  the  tide  of  Rich-  ' 
antJnder&n,  if  not  supported  by  a  gift  in  the  lifetime  of 
Mrs,  Fix,  waa  good  under  her  will ;  and  that  the  assent 
6f  the  executor,  ought  to  be  presumed  from  his  suffering 
jlfSShft  and  her  children,  to  remain  in  his  possession  so  long 
without  suing  for  them.(a)  '  l  J     rx^* 

fa'support  of  this  position,  it  was  observed  that  die  bill  cm***"  242* 
stated  the  estate  of  the  decedent  to  have  been  amply  suffi- 
etettt  "to  pay  all  the  debts  due  from  it,  without  sacrificing 
the  interest*  of  die  specific  legatees.  The  executor,  in  his 
timfer,  alleged  that  the  estate  was  considerably  indebted 
1bhhnetif\  but  the  account  exhibited  by  him,  having  been 
often  ex  parte,  m  hi*  man  motion,  and  by  commissioners 
idected  by  himself,  was  no  proof  of  the  truth  of  this.— 
Therefore, 

3d2y*  The  Chancellor,  instead  of  dismissing  the  bill, 
saght  tx>  have  directed  a  new  account  to  be  taken  of  John 
fb*?9  administration.  Aa  account  ought  also  to  be  direct- 
id  M  the  property  which  came  to  the  hands  of  the  other 
Vgafctcs  ;  for,  though  the  defendant,  John  Fox,  pretended 
that  the  slaves  held  by  diem  were  donations  during  the  life 
of  Mr**  Fix,  they  really  stood  on  the  same  footing  with 
9khard  Anderson's  claim ;  and  therefore,  if  in  fact  a  sale 
fertbe  payment  of  debts  was  necessary,  they  all  oughtt* 
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j*T*TLt  iftoa.  abate  in  proportion»(a)  Tliis  account  being  necessary,  the* 
^jjjr^^  Court  of  Chancery  ought  not  to  have  decreed?  till  aU  ibt 
md  Starke  defendants  were  before  k* 

F«x  imd         Sdly.  The  appellee,  John  Fox,  ought  not  to  hare  sell 

oihera.      Milky  to  any  person  for  the  payment  of  a  debt  alleged 

(a)    YolUr't  to  be  due 46  himself,  until  that  debt  had  been  established* 

iaS/JuT  mdl  l(  ***  hftd  a  ri*ht  t0  8d1,  his  P1****8*  for  **» °*n  •*" 
266.  nefit  was  not  binding,  but  might  be  set  aside  on  payment  to 

him  of  the  purchase-money.  The  justice  of  his  claim  was 
very  questionable,  from  the  evidence  of  Kitty  Perkins  pro- 
ring  his  declaration  that  Mrs*  Fox  owed  him  eighty  pounds 
only }  and,  also,  from  that  of  another  witness*  (WUHamSmth 
B<)  that  the  voucher  an  which  the  chum  was  founded  was 
an  acknowledged  account,  whereas  he  charged  k  as  a  hon^ 
If  it  was  only  an  acknowledged  account^  it  might  have  been 
barred  by  the  act  of  limitations.  True  it  is,  the  executor 
could  not  have  pleaded  the  act  against  himself;  but  never* 
thekss*  if  the  demand  was  old  and  stale,  it  ought  not  telle 
countenanced.  <* 

The  point,  that,  if  the  executor  had  a  tight  to  sell,  he  tad 
not  a  right  to  become  the  purchaseri  was  strongly  urged* 
on  the  ground  of  the  similarity  "between  the  office  and  doty 
of  an  executor,  and  that  of  a  trustee  appointed  to  sell  toads* 
who,  according  to  a  number  of  authorities,  is  not  author^ 
sed  to  purchase  for  his  own  benefit^  but  only  for  die  u»e 
of  c est uy  que  trust.  The  authorities  cited  were  T  Bacl  Mh 
Givillim's  ed.  p.   181.  the  case  of  Whelpdak  v.  Cooison;  i 
Vesey,  9.  Killick  v.  Flexney,  4  Bra.  Ch.  Cases,  161.  Camp* 
bell  v.  Walker,  5  Vesey,  jun.  678.  andSugden's  Law  of  Ven- 
dors, in  which,  from  p.  391  to  405.  all  the  doctrine  on  this 
subject  is  contained,  and  all  the  cases  are  referred  to«-*- 
The  general  proposition  feud  down  by  Sugden  i9  that  **trua- 
rt  tees,  agents,  commissioners  of  .bankrupts,  assignees  of 
"  bankrupts,  solicitors  to  the  commission,  auctioneers*  crt** 
u  ditors  who  have  been  consulted  as  to  the  mode  of  wtef 
"  or  any  persons  who*  by  their  connexion  with  any  other 
44  person,  or  by  being  employed  or  concerned  in  his  affairs, 
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"fetve  acquired  a  knowledge  of  his  property,  are  ineapa-  -*wl,  1808. 
*W*  of  purchasing  such  property  themselves  $  except  im-    AndeMoii 
w  der  certain  restrictions  which  he  afterwards  mentions."  *«*i  Stw*« 
ThisTyle  is  founded  upon  die  principle  that  there  is  an  ir-     Fo*  «od 
rectacUafafo  difference  between  the  interests  of  the  buyer     Qt^ra' 
and  scMer;  since  die  former  buys  for  as  little  as  he  can, 
and  the  latter  seHs  for  as  much  as  he  can*    An  executor, 
tkerefore,  ought  not  to  act  in  both  capacities ;  and,  if  he 
seHs  Mid  buys  himself,  any  person  interested  may  set  die 
sak  aside. 

4ddy*  The  damage*  assessed  by  die  Jury  being  exces* 
aive,  as  being  gready  beyond  the  value  of  the  slaves,  die 
complainants  were  entided  to  relief  against  them ;  especial- 
ly as  their  ground  of  relief  was  originally  an  equitable  onev 
it  was  ottrious  that  the  suit  at  law  was  not  defended*— 
Starke  summoned  no  witnesses,  and*  Anderson  was  not.  in* 
farmed  when  the  trial  was  coming  on.    The  Jury  were 
st&uenced  to  give  such  vindictive  damages  by  their  sup* 
posing  that  Starke  had  been  guilty  of  a  wanton  and  atro- 
oqaift  invasion  of  private  property  without  a  colour  of  title* 
The  evidence,  now,  shews  the  contrary ;  and,  if  it  had  been 
before  them,  would  have  produced  a  very  different  verdict. 
What  makes  the  case  still  stronger  is  Anderson* $  offer  to  Fox 
to  give  him  up  the  negroes,  and  to  pay  hire  for  them  which 
he  refused  to  acoept.    This  shews  that  the  sum  allowed 
him  by  the  verdict  was  more  than  just  on  his  own  princi- 
ples*     But  vindictive  damages,  in  a  case  of  this  sort, 
Ought  not  to  have  been  given  j  for,  as  the  verdict  changed 
tie-property,  since  the  recovery  in  this  action  of  trespass 
jftight  be  pleaded  in  bar  to  an  action  of  trover  for  the 
same  slaves,  their  vahieordy  ought  to  have  been  the  amount 
«f  the  damages.    The  sheriff,  too,  only  did  his  duty,  (as 
Richard  Anderson  had  been  so  long  in  possession  of  the 
property,)  and  if  he  had  refused  to  sell,  after  being  iudem- 
rffied*  might  have  been  sued. 
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Armtt^  190ft.     On  the  part  of  the  appellees,  it  m  insisted  th*4ur 

Kf^^  plaintHfe  in  equity  were  not  entitled  to  relief  on  the  grovad 

*d  starve  of  any  objections  to  the  administration  account ;  because 

fox  and     ^e  action  at  law  was  for  a  tor*— for  a  trespass  committed 

etfacra,     ^  ^  public  officer,  in  illegally  taking  away  the  property 

from  Fox;  that  the  verdict,  therefore,  ought  «ot  to  have 

been  influenced  by  collateral  circumstances.    Jt  has  been 

heretofore  a  practice  in  the  Court  of  Chancery  to  grant  k^ 

junctions  to  judgments  for  just  debts,  on  the  ground  of 

other  actions  founded  on  torts  being  depending,  by  the  com- 

phunants*  in  equity,  against  the  plaintiffs  at  law ;  but  that 

practice  is  now  discountenanced* 

.  The  case  of  a  sheriff  permitting  aa  escape  is  similar  to 

this*  He  is  liable  for  damages,  notwithstanding  the  plaintiff 

(a)  cw>.  Eliz.  may  stUJ  proceed  against  the  debtor ;(«)  and,  if  the  eseape 

s^ikel^  2  "*  vc*»t"uy  on  tbe  P**  of  *e  ■**«*  nothing  aftwrwanb 
WiU.  294  will  purge  iu(A)  Thecase,  also, of  Xan^ifo^executor  oiJhoh* 
v.  Ejle*.  2  enson,  v.  the  African  Co*  and  Dotkwroy^c)  is  analogous  in 
ftsvt  GfB'  ***** »  *°Ty  there,  the  complainant,  executor  of  Distentm* 
(6)  2  WiU.  brought  his  bill  to  be  relieved  from  a  judgment  which  Dothr 
(c)  Prtc.  ch.  wra!f  had  recovered  against  his  testator  for  a  trespass*  aai 
221.  the  bill  was  dismissed,  as  to  the  defendant  Dockwrmj*  .Se 

here  the  sheriff  asks  to  be  relieved  against  a  verdict  found- 
ed on  a  trespass  which  he  had  himself  committed*  :  t$ 
That  Nelson  Anderson  indemnified  the  sherifij  and  th^ 
therefore,  the  sheriff  ought  to  have  the  same  remedy  wbkfc 
he  would  have,  is  an  argument  of  no  weight.  «£ft*fttr,4he 
sheriff,  either  gave  Anderson  notice  of  the  auit,  or  he  did 
not*  If  he  did  not,  Anderson  might  plead  the  want  of  no* 
tice  in  bar  of  his  action  against  him  on  the  indemnifying 
bond*.  If  notice  was  given,  (which  is  most  probable,)  Jth 
derson  was  the  substantial  defendant  to  the  suit,  and  the 
verdict  was  found  against  him.  The  sheriff  was  AndereotCs 
agent;  as  in  the  case  last  cited,  Dickenson  was  agent  for 
the  African  Company,  who  were  compelled  to  indemnity 
him. 
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Stride  but  Anderson  from  the  billy  and  Starke  has  clearly  apeil,  tfog, 
to  right  to  the  relief  requested ;  and,  in  every  point  of  view,    Anderson 
Anderson  ought  to  be  bound  by  the  verdict  as  much  as  and  star  ko 
Starke.  Fox  and 

If  Anderson  be  entitled  to  an  account,  he  may  go  on  for      oUwri* 
*  in  another  shape,  notwithstanding  hi*  injunction  is  dis- 
solved;   foe  in  the  case  of  White,  Whittle  &  Co.  v.  Ba* 
mster**  £xtcutors£a)  the  injunction  was  dissolved,  and  the  (*M  Wath 
compbunants  left  to  pursue  the  effects  of  Banister**  estate* 

Let  it  be  admitted  that  the  vercLkt  changed  the  property  ; 
yet  the  Jury  had  a  right  to  give  more  than  the  value;  the    " 
overplus  being  damages  for  the  trespass.     But  there  is  no 
case  where  a  Court  of  Equity  has  granted  a  new  trial  for 
excessive  damages,  without  proof  of  fraud. 

As  to  the  point  that  the  executor  who  sold  had  not  a  right 
to  purchase,  this  is  not  the  law  of  Virginia;  the  custom  of. 
the  country  being  altogether  opposite  to  this  doctrine ;  for 
the  role  here  is  that,  if  the  executor  purchased  fairly,  he 
had  a  right  to  the  property  ;  if not  fairly,  the  sale  may  be 
set  aside ;  and  that  in  such  cases,  the  burthen  of  proof  lies 
on  those  who  suggest  unfairness.  ' 

■  "WHh  respect  to  the1  administration  account  exhibited  by 
Jthn  Foot;  the  universal  practice  is  to  admit  such  accounts, 
%  settled  before  commissioners  ex  parte,  as  prima  facie  evi* 
denee.  In  the  casfr  of  %uinnry  v.  Jetts  Executors,  in  the 
federal  Court,  the  Chief  Justice  of  the  United  States  de- 
ckled that  the  audited  account  of  an  executor  is  prima  facie 
Evidence,  and  that  it  is  incumbent  on  those  who  attack  it  to 
soeclftsrge  or  fidsiiy  it.  The  executor  may  say  that  he  has 
lost  the  receipts  which  he  once  laid  before  a  competent 
tribunal ;  though  if  he  has  not  lost,  it  is  admitted  that  he 
ir  bound  to  produce  them*  If  the  account  is  not  to  be  con* 
tktered .  *s  having  any  effect  until  settled  by  a  commis- 
sioner of  the  iiigh  Court  of  Chancery,  an  executor  will 
tmr  know  what  to  rely  upon. 

This  would  have  been  a  clear  case  if  the  account  had 
been  filed  before  the  bill :  but  its  being  filed  since  makes  no 
difference  ;  for  a  party  cannot,  by  exhibiting  a  bill  in  equity, 
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A*nih9  1*08.  take  away  the  right  of  the  County  Court  to  call  the  exater 
Anderson    tor  to  an  acc<>unt  under  a  positive  act  of  Assembly.^) 

art  Siarfce  ThiB  acccount  was  taken  on  the  motion  of  the  executor  him* 

J%x  and    se^  >  but  that  makes  no  difference ;  for  he  acted  in  confer* 

otftew .      m;ty  wj^  his  duly  in  mairi„g  ^  motion.     The  bill  fialli 

(a)  Set  Itev.  $°r  Jm  recount*    The  account  which  was  taken  was  made* 
lot'  L±  l§  *****  °*  ****  answer.     If  .die  plaintiffii  did  not  like  it,  they 
ought  to  have  exhibited  exceptions;  instead  of  which  thrir 
replied  generally,  ...»  .      .    , 

As  to  contribution,  the  suit  is  still  going  on>  iarthot 
against  the  legatees,  in  the  High  Court,  of  Chancefy*   i-, » 

.  In  reply  >  it  was  argued  that  the  cases  .ci^ed  from 
Precedents  in  Chancery*  .221  f  and,  2  W.il§ofoJ®Ai$9$+i 
were  both  inapplicable.  Jn  t^e  farmer  jthe  m&itsprfxe 
against  the  agent  of  the  African  Company  j  in  the  ^o^r^  tbp 
party  was  not  entitled. to  r^pver  ihejull  anpyQt.$fatf$$ 
against  the  sheriff  for  an  escape  on  mesne  process  i  bitf  99r 
Jjr  the. damages  ac*u<z//t/  sustained-  .        ^,  .,  ^  *%./ 

The  conduct  of  the  executpr  >vas  WgWy ;  frau^u,!^ 
throughout.  Under  the  circumstances  -ctf  tfa?.  <m&t  ^  N4 
no  right  to  withhold  his  assent  to  the  legaojr :  bw  3re&9«l 
to  assent  was  therefore  fraudulent*  At  firsts  indeed  fee 
did  not  refuse  ;  for  the  will  ipas  recorded*  StpfiemfafcLZ, 
1790,  and  nothing  adtrerseto  Rithwd  Jnderew?*,  t*tfe-£|^ 
peared  until  1792  $  during  all  which  time  I&ekard  Ayitn* 
son  continued  in  possession*  It  is  preeamafete,  tbttttfeflfc 
that  he  held  with  the  assent  of  the  executor*  .  Thft  prp^- 
cmgthe  slaves  to  be  appraised,  and  die  hiriqg.tbep  t#:Ca{jf 
Anderson,  was  a  mere  sham  to  shelter  tbeafi  from  J£igkR*4 
Andersen's  creditors  ;  as  die  smaUncsg  of  the  \S$t  (teiffiC  • 
only  six  pounds  for  seven  valuable  negroes),  clearly  proved* 

The  executor's  getting  possession  of  Milky  and  htarjAilr- 
dfen  was  by  stealth  in  the  nigfrMime,  and  his  eMhseijMOT  r 
$alc  was  shortly  afterwards.     There  was  no  proof  thai  that 
sale  was  public,  or  that  it  had  been  advertised*    The  oftus 
proband!  lies  on  him  to  exculpate  himself  by  shewing  the 
pircumstancesf    But,  whether  the  sale  was  fair,  or:m^» 
it  w&s  certainly  void  if  no  debt  rendered  it  necessary.       4 
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sale  to  a  third  person  by  an  executor  is  good,  though  na  afbii.,  180& 
^ebt  require  it ;  the  executor  being,  in  that  case,  responsi-  S^aL^£ 
ble  to  the  legatees  *(a)  but  it  is  otherwise  where  the  exjecu-  and  Stark* 
tor  is  seller  and  buyer  both.  Fox*  and 

As  to  the  account,  the  decision  of  Judge  Iredell,  which      otosw. 
gave  rise  to  that  of  the  Chief  Justice  in  §>uinney  v.  y*tf'*  (a)  See  Sale 
Executor*,  must  have  been  founded  on  a  supposition  that v-  **?»  ««*r 
die  practice  here  was  to  summon  all  the  parties   inte- 
rested, as  in  England.    There  the  rule  in  the  Ecclesiastical 
Courts  is  to  serve  a  citation  on  the  legatees  and  others  tfj>)  (*)    See    4 

°  Burn9*    FxcL 

and,  when  the  account  is  once  settled  in  that  manner,  it  is  JUno,368l36£ 

conclusive.     But,  it  is  said,  that  the  County  Court  had  ju» 

tisdiction  to  settle  the  account.     If  so,  the  legatees  ought 

to  have  been  summoned ;  if  it  had  not,  there  b  an  end  of 

the  question.    Indeed,  said  Mr.  Wickhamy  I  lay  down  tb* 

broad  principle,  that  an  account  taken  ex  parte  withoutaunw 

maning  die  legatees,  ought  to  have  vtry  litde  weight  in  a 

Court  of  Chancery.    To  consider  it  as  evidence  would  vio% 

late  two  important  rules  of  law ;  that  the  best  evidence. the 

vatnre  of  every  case  admits  shall  be  produced ;  and  that  no 

perse*  ahafi  be  judged  imheard.    It  would  be  unjust  to 

make  H  incumbent  on  the  legatees  to  surcharge  m  falsify* 

because,  although  many  items  might  be  altogether  fictitious, 

•k'rnJgfct  mt  be'f»  their  power  to  shew  their  impropriety  f 

kbeing  impossible  to  prove1  a  negative.     But,  be  the  gene** 

-fli  principle  as  k~iaay,  in  this  case  the  bill  of  the  com* 

ptaiuautu  dumanokd  an  account;  not  an  account  taken  ex 

ps/rtchefoie  commissMner^nominated  by  the  executor  him* 

self  and  appointed  by  the  County  Court  without  the  know* 

ledge  of  the  legatees  ?  but  an  account  before  a  commis* 

-stotier  of  the  Coort  of  Chancer}'-,  in  presence  of  aty  the  par* 

ties ;  mat  an  account  merely  recsrded  xvitkout  examination, 

**  is  always  the  case  in  the  County  Courts  *  but  an  account 

dpett  to  scrutiny  and  exceptions,  before  it  should  be  re* 

•  The  account  itself,  as  exhibited,  is  higjbly  objectionable 
<m  its  foot;  Phabe,  a  valuable  negro  girl,  having  been  credit* 
Vpi.T*.  *  Hk 
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**f  *l,  tW  6d  at  iri  l(fe.  Od.  only  f  J^yy  at  STL  10*,  Orf.  and  Cfcer* 
vjfjj^^/  Art/*  and  PAW  altogether  omitted.  La  e^ety  point  of  view, 
and  Surke  therefore,  a  new  account  otight  now  to  be  dirked. 

V. 

Fox  and 

/  otherg-        Monday,  April  lfi<     The  Judges  delivered  their  opi* 
nions* 

Judge  Tucke*.  The  equity  of  tjie  Appellants  mthW 
Cause  depends  upon  several  distinct  question*  bath  of  feet 
and  of  law, 

-  1.  Whether  there  was  any  actual  gift  by  Mrs.  Smcm* 
Fcxy  in  her  life-time,  of  the  slaves  in  question*  to  he? 
daughter,  the  wife  of  Richard  Andersen  f  It  Seeaned,  I 
thought,  to  be  conceded,  toward*  the  cloae  of .  the  argu* 
fnent,  that  there  was  no  evidence  of  such  n  giftf  nor  have 
I  been  able  to  find  any  direct  evidence  m  the  recptd  tc* 
that  effect  \  and  the  presumption  from  circumstances  is,  I 
think$  against  it*  -  > 

2.  That  if  Mrs.  Anderton  was  entitled  only  *P  ■»  legatee* 
She  esecutpr,  Mr.  Fox,  had  assented  to  the  legacy  t  Vti* 
m  flatly  denied  by  the  answers,  and  there  is  neither  direct 
nor  collateral  evidence  to  contradict  the  answer* 

3.  That  Mrs.  Fex  left  assets  sufficient  ^  pay  allJieft 
debts  without  recourse  to  her  slaves,  which  ijrcre  spetifw 
patty  devised.  Upon  this  point  the.  evidence  is  ^ery  ,uma* 
tis&ctoryt,  The  executor  swears,  that  the  will  of  Mrs*  /eft 
directs  her  just  debts  to  be  fint  paid,  ami  AuU^oriaeahOi 
esceutom  to  dispose  of  any  part  of  her  estate  for  that  pur^ 
ppse;  which  is  correct.  He  thfcn  proceeds  to  state*,tta|fc 
his  testatrix  left  only  fourteen  slaves*  whom  he  nsm*s,jSpc 
of  which*  alao  named*  were  sold*,  tod  the  ptodjice  of  the, 
sale  credited  the  estate ;  but  the  account  to  which  he  refri* 
has  omitted  a  credit  for  one  of  them,  nm*ed  Qu&ktt*, 
Another,  whom  he  states  to  have,  beeu.a  Qju^way;<%^ 
considerable  time,  and  to  have  been  retaken  j  and  t^m  Jb$. 
would  be  sold  for  the  ust  of  tb*te»ta£e,  it  ^tmentioaed 
ia  the  account  referred  to,  nor  in .  any  subsequent  account^ 
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*>  That  the  estate  of  his  testatrix,  after  *fuli  settlement  of  a»bil,  1&08- 
* <B wfctraot?  with  him,  is  greatly  indebtedto  him,  as  witt  ^S^Jjf'* 

*  appear  6y  a  certificate  of  the  commissioners  appointed  for  a~QcTs^{& 
tt  that  purpose/'  The  account  thus  referred  to,  appear*  to    tox\xA 
have  been  submitted  by  an  order  of  Louisa  County  Court,      °tliei». 
after  ttfe  conmiencemeafc  of  this  suit,  on  Ms  aum  motion^  to       ' 

six  commissioners  named  by  the  Court,  or  any  three  of 
them,  to  whom  it  is  referred  to  examine,  state,  and  settle 
Ac  same,  ami  to  make  report  thereof  to  the  Court,  whjch    - 
ibret  of  them  accordingly  did,  at  the  next  succeeding 
Court    The  bill  contains  a  prayer  that  Fox  may  "settle: 

*  Ms  executorship  6f  the  estate  of  his  testatrix?*  but  doe* 

iot  s\»ggeat  any  fraud  in  the  account  rendered  \  probably* 

hecauae  it:  was  aftet  the  bill  was  filed ;  nor  is  there  any  e» 

£eptfea  to  die  answer,  to  which  it  is  said  to  have  beep  .an* 

Hexed,  nor  wjato  there  any  motion  for  a  reference  thereof** 

a  cdttoofosftdcter)  as  perhaps  ought  to  have  been  done,  im> 

Je«  it  was  intended  to  accept  it,  altogether,  as  it  stood* 

And,  although  a  general  replication  was  made  to  the.an# 

•wef,  and  a  general  commission  awarded  4o  take  deposit 

frfejfc,  oeme  appeared  to  have  been  taken,  with  a  view  to 

surcharge,  or  falsify,  the  executor's  account*    But  the 

jKXXWBt  is  objected  to  as  a  mere  ex  parte  proceeding* 

J*  the  *&ion  of  die  executor  himself,  without  having 

£m  bst  ttmmoned  to  render  his  account,  and  without 

Wf  smmnons  issued  to  the  legatees,  creditors,  or  other 

£**m4 '  interested,    to  appear  and  attend,    and  contest 

j|fe  aettkaaent  if  *hey  should  thirik  proper*      This  ap* 

fttfe  to  be  the  course  of  the  Ecclesiastical  Courts  in  Em. 

^Vift/,'*8  cited  hy  Mr.  Wickhamld)  but  I  have  strong  (a)  4  M 

^ibwris  tobeheve  has  never  been  practised  in  this  co^n-  f^'&f*"' 

4$i  «vetf  in  the  former  Central  Court,  which  united  com- 

fbirlerW,  efc*flcery  and  ecclesiastical  jurisdiction,  within 

Hf  ppwers,  and  was  the  Supreme  Court  in  this  country, 
JwtftheTevt&itioq*  To  call  in  question  a  practice  san^> 
by:th*t  of  the  Supreme  Court  of  the  country  for 
jt'eetftuty*  and  nevsr*  tfrai  IJcnpw  ofr  dutwa  i* 
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April,  1808L  question  before  the  present  occasion,  13  what  I  caandt  pfcV. 
^^fa^t  suroe  to  do.     It  du^ht,  therefore,  I  conceive,  to  be  takcrf 
and  Starke  te  prima  facie  evidence  of  the  several  charges,  and  credit* 
Fox  and    therein  contained*    Btit  still,  any  person  interested  therein; 
.  other8'^,  may<  I  conceive*  be  at  liberty  by  a  bill  in  equity  to  surcharge 
*&&  falsify  the  whole,  if  capable  of  adducing  Satisfactory  evi- 
dence to  that  purpose.    The  present  account,  for  example 
toxay  be  surcharged  by  a  reference  to  the  defendant's  own 
answer^  which  admits  the  sale  of  otie  of  the  negroes,  (Gkfr* 
btte>)  not  credited  in  that  account.     It  may,  perhaps,  be 
falsified  also,  if  it  be  true,  as  suggested  by  the  appellant'* 
Counsel,  (though  possibly  he  may  be  mistaken,)  that  thert*' 
was  in  fact  no  bond  from  the  testatrix  to  her  executor*  The 
presumption  is  against  him  upon  the  face  of  the  account* 
tvhich  states  the  amount  of  the  principal  even  to  a  farthings    < 
and  charges  interest  upon  it  from  a  particular  day,  which 
was  probably  the  date  of  the  bond*    I  teefetknrit  tndy  to 
lllustfate  toy  conception  of  the  proper  course  in  such  case*, 
which  I  take  to  be  this :  The  party  who  wishes  to  ope* 
an  executor's  account;  (which  has  been  retained  and  ou* 
dited  by  coitimissioners  appointed  by  die  Court  wMdr 
granted  the  probate  of  the  will,)  by  a  till  in  equity,  in  <s* 
der  to  surcharge  and  falsify  the  account  so  audited  an# 
admitted  to  record,  ought  in  his  bill  to  suggest  the  gfomfsV 
Upon  which  he  means  to  surcharge  or  falsify  the  ao&ty&tV 
and  call  for  the  inventory,  appraisement,  stnd  accotmtof* 
sales  of  the  estate,  together  with  the  vouchers  in  the  haftd* 
of  the  executor*     And,  id  case  of  any  fraad,  concealment,' 
or  diminution  in  the  inventory,  of  in  the  accounts  reader* 
ed,  he  ought  to  suggest  the  same  in  his  bill,  and  seek  a  dis- 
covery ;  or,  if  any  fraud  or  malpractice  shall  have  been 
committed,  or  so  supposed,  in  the  payment  of  debts,  or  the 
settlement  of  accounts,  or  in  the  conduct  of  the  salea*  these 
things  ought  also  to  be  specifically  charged  in  the  bill,. that 
the  executor  may  discover  the  same  by  hie  answer*     And, 
upon  a  reference  to  the  commissioner,  the  accounts  sb 
audited  and  returned  to  the  Court  granting  the  probate! 
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ottght  to  be  admitted  in  every  respect  as  just  and  true,  ex-  april,  180$. 
t«g£4»  to  such  articles  as  may  be  surcharged  or  falsified   ]^L^ 
by  t)>e  evidence  produced  to  Aiiw.(l)    In  the  present  case,   and  Starke 
aa  dme  was  no  motion  made  for  a  reference  to  a  commis-     p03L  ^ 
super,  I  am  inclined  to  think  it  was  not  incumbent  on  the      others. 
Chancellor  to  refer  the  accounts,  (as  I  see  no  necessity  for 
puttngthe  parties  to  such  an  expense,  where  the  accounts 
areaekher  long  nor  intricate,)  were  it  not  that  the  answer 
ifisetf  disclosed  the  omission  above  noticed,  therein*     This 
of  itself  was  sufficient  to  direct  a  reference,  and  the  omis- 
sion to  do  so,  was,  I  think,  an  error*     Especially  as  there 
were  some  other  reasons,  arising  also  out  of  the  answer,  to 
suppose  that  the  executor  has  not  rendered  as  perfect  an 
account  of  the  assets  which  came  to  his  hands,  as  pos- 
sibly he  might ;  or  that  he  omitted  to  possess  himself  of 
saeh  parts  of  the  estate  of  his  testatrix,  as  he  notices  in  the 
Utter  part  o£4iis  answer* 

As  to  the  purchase  of  the  negroes,  Milley  and  her  chil-  • 
dreo,  by  the  executor  himself,  I  am  by  no  means  prepared 
to  say,  with  the  counsel  for  the  appellants,  that  he  is  to  be 
regarded  as  a  mere  trustee,  as  to  the  property  of  his  testa- 
trix, so  exposed  to  stile,  and  purchased  by  himself*  If  this 
Cottrtiwere  to  declare  the  law  to  be  such'  in  all  cases,  even 
wjtttreliteve'was  an  undoubted  deficiency  of  assets,  and, 
aMimigh  the  sale  should  have  been  made  after  due  notice, 
at  public  auction,  and  with  all  possible  fairness,  it  would 
prftbably  be  the  immediate  parent  of  a  thousand  suits  in 
Q)tac#ryv  to  sct  aside  such  purchases,  either  in  behalf  of 
ttojcgateesy  distributees;  or  creditors;  although,  as  fre- 


ft)  Note  fcy  Jutfge  Tuqks*.  <f  The  onu*  proband*  i*  always  on  the 
*fiflrty  having  liberty  to  surcharge  and  falsify :  for  the  Court  always 
•"IfcHi  it  as  a  stated  account,  and  establishes  it ;  but,  if  any  of  the  par- 
^sfstf  csia  shew  as  omission,  fbr  which  credit  ought  to  be  given,  that  it 
"f^afttftarge.  Or*  if  any  thing  it  inserted  that  is  a  wrsng  charge,  he  is 
"M  liberty  to  shew  it,  and  that  is  a  fatsijbation  .*  but  that  must  be  by 
~  tmtfom  hi*  ctonsutt.19  Per  Ld.  Hardvf.  2  Vce.  566.  Pitt  r.  Cbolmonddty. 
Fiho  It  Bro.  62.  Brovmctl  V.  Brawidl 
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april,  iBOS.  quentfy  happens,  (he  executor  should  have  been  largtfy  * 

^jTd'rncm   a(*vance  f°r  n*8  testators  estate,  and  should  have  sap*! 

«nd  Starke  it  from  total  ruin  by  his  exertions.  What  would  wi'tft 
F<«  and "  consequences  of  such  a  doctrine,  if  we  were  to  declare  (feat 
*>ther*.      the  progeny  of  a  female  slave,  so  purchased,  at  any  distance 

"""—■—' ""  0f  time,  might  be  recovered  against  the  representatives  & 
a  deceased  executor,  or  those  claiming  under  him  ?  TO* 
practice  has  been  too  general  in  this  country,  and haspn> 
^vailed  too  long,  to  be  now  drawn  in  question,  by  analogy 
to  the  doctrines  in  England^  concerning  trustees  of  lands, 
or  commissioners  of  bankrupt.  For  though  executors  and 
administrators  are,  to  many  purposes,  considered  ait 
trustees  in  a  Court  of  Equity,  they  are  not  so  in  aM 
(«)  2  Vtz.  vasesJa)  At  the  same  time,  I  am  free  to  declare,  thatT 
think  there  may  be  cases,  where  the  sale  of  a  clave  by"  an 
executor  may  be  avoided  by  a  legatee,  distributee,  or  cre- 
ditor of  the  testator,  as  I  have  before  said,  during  the  last 
(b)  Ante,  prterm,  in  the  case  of  Sale  v.  Roy,(V)  from  which  opinion  I 
have  found  no  reason  to  depart. 

It  only  remains  to  consider  two  other  points : 
The  recovery  by  Joseph  Fox  is  expressly  denied  biptfa 
by  that  defendant  and  John  Fox9  the  executof,  to  have 
been  by  collusion.  I  therefore  think  the  biH  was  propetJf 
dismissed  as  to  him.  The  suit  for  contribution,  I  under* 
stand,  is  still  depending  before  the  Chancellor, 
therefore,  ought  to  be  said  as  to  that  point. 

The  next  question  is,  whether  the  injunction  ought t6  Be 
dissolved  at  this  stage  of  the  proceedings.     And  Tibetine 
to  think  it  ought  not ;  for  the  damages  against  the  sh«flT 
who  levied  the  execution  and  sold  the  slaves,  appear  tojbft 
vindictive,  rather  than  according  to  the  value  tff*  the  pit>** 
perty  as  twice  before,  sold  at  public  6ale.     Atu^  ^mi£, 
complainants  should,  upon  the  final  hearing  of  the;  csLvme*' 
be  entitled  to  relief,  they  would,  in  that  case,  be  kgpt  out 
of  the  money  which  they  had  wrongfully  paid,  ( for  ^  '  ** 
tinie.     For  these  reasons,,  I  do  not  think  the  iqj1  * 
ought  to  be  dissolved,  and  I  concur  :jn  thpidecrcft 
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igmb&ea  agreed  to  in  conference  by  the  unanimous  opinion  a**xi*  180* 


•f  the  Court.  A    . 

and  Starke 
Judge  Roake*    There  is  no  doubt  bat  that  the  damages     Fox  and 
given  ft*  this  case  were  vindictive,  and  that  the  Jury  in  as*     others, 
sesscBftbtm,  had  not  a  due  regard  to  the  injury  actually 
nirtUttjJL    This  is  evident  from  the  testimony  of  three  of 
the jprors  themselves ;  from  a  comparison  of  the  sum  re* 
covered  with  the  prices  for  which  the  slave  in  question  had 
been  twice  sold  tat  two  several  public  sales;  and  from  the 
o&r  of  the  appellant  Anderson  to  give  her  up  \vith  her  in- 
crease, raHeu  of  the  sum  recovered*    It  is  a  case  in  which, 
I  presume,  .even  a  Court  of  Law  woukl,  on  a  timely  and 
proper  application,  have  granted  a  new  trial ;  as  such  Court 
would  have  had  sufficient  data  from  whence  to  infer  that 
the  .verdict  had  greatly  exceeded  the  standard  of  justice, 
flat  as  to  a  Court  of  Equity,  the  case  of  Jioss  v,  Pines ,(a)  («)  3  Ca//, 
informs  us,  that,  although,  in  matters  of  tort>  a  Jury  is  not 
bound  to  an  exact  calculation,  yet,  where  a  verdict  is  owing 
tq  sudden  passion  in  the  Jury,  it  ought  not  to  bind ;  but  it 
is  the  duty  of  the  Chancellor,  ip,  s^ch  case,  to  moderate 
the  verdict,     fn*  th*t  case,  this  temper  in  the  Jury  was 
mejgly  inferred  from  the  enormity  of  the  second  verdic^ 
cowfzre^  with  the  first,  and  confronted  by  the  Judges* 
certificate,  that  the  verdict  was  against  evidence :   In  this 
cats,  this  temper  is  admitted  by  the  jurors  themselves,  and 
ifetWtfctf'  jns^pifested  by  a  reference  to  the  data  just  men-* 

ithstanding  this  character  of  the  verdict,  however, 
>  were  bow  a  mere  law  case,  as  no  motion  for  a  new 
WJPp**  made  in  the  Court  of  Law,  I  should  doubt  whe* 
4*  tins/Court  ought,  on  this  ground,  to  interfere.  Even 
jed  circumstance,  that  Anderson  received  no  notice 
'him  co-plaintiff  of  the  pendency  of  the  suit  against 
«bd  therefore  did  not  defend  it,  would  probably  no| 
*  just  exception  from  the  general  doctrine.  It 
ttadt  to  affect  a  Verdict  duly  obtained  by  the  appellee, 
fpaioet  a  proper  and  sufficient  party. 
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AF»i  vl808v     But  this  is  not  a  mere  legal  controversy.  Cite 

Anderson    cx*8t  m  n  which  could  not  have  been  properly  and  avaik- 

and  Start*  Hy  brought  forward  in  the  trial  at  law,  and  which  are.pt- 

Fox  and     culiarly  proper  for  the  interposition  of  equity*    For  exife- 

*'     pie,  the  public  sale  of  the  slave  in  question,  and  purchase 


by  the  executor,  purported  in  him  a  complete  legal  tide: 
but  in  equity  it  is  more  practicable  and  more  proper  dm 
at  law  to  impeach  that  sale  by  an  inquiry,  (which  wifl  in* 
volve  an  account  of  the  executorship,)  whether  it  w*s.in»~ 
dered  necessary  for  the  payment  of  debts,  end  wbethcrit 
was  competent  for  the  executor  himstif.  to  purchase*  On 
these  grounds,  ulterior  to  any  existing  in  the  case  at  law, 
or  at  least  existing  more  efficaciously  in  a  Court  of  JEquiqr, 
it  is  competent  in  such  Court  to  impeach  tbeverdict  **d 
demand  a  hearing  of  the  case  in  equity*  although  a*  raetiqp 
for  a  new  trial  was*  omitted  to  be  made  before  dm  Ceurt  in 
which  the  -verdict  was  rendered.  .  s«       >, 

;  It  is  not  necessary  to  decide,  how  far  nn  export*  m*&t- 
ment  of  his  account*  by  an  executor,  with  cctmaaisajoiwtf* 
appointed  by  the  County  Court,  on  his  motion,  i*  v*K4* 
That  question  is  very  important,  and  I  should,  re«juirMo 
be  aided  by  a  fuller  argument  than  has  yet  teen  tHgt& 
were  it  now  to  be  solemnly  settled*  •  I  believe,  howPWt 
that  the  usage  and  understanding  of  the  country  4m*  tam 
to  give  to  such  settlements  s<mc  validity*     Buv**  to  ifee 
ease  actually  before  us,  I  am  clearly  of  opinion,;  thpjtufrftrr 
a  suit  is  brought  agakitt  an  executory  the  dimct  Q^jtct  -of 
whkh  is  to  inquire  into  and  enforce  a  foil  aiH  fair  jijrti 
ment  of  his  accounts  before  the  Court  of  Ghabttoiy.  *r  it* 
commissioners,  the  deftndant  shall  not  chide  that  olriecsfwy 
slipping  away  into  another  County,  and  making  aa  iwctpqftt 
settlement  by  auditors  appointed  on. his  own  motion*  +.JL 
setdement  of  this  kind/ and  made  under  these-  quraM*-. 
stances,  shall  not  affect  or  arrest  the  avowed  object  of -4ke 
suit,  as  bdfore  mentioned.     I  lay  no  stress  upon-*  the*#_v 
cumstance,  that  the  record  does  not  Avk:kf *•  Try  fartmmh  t  ■ 
motion  en  the  part  of '  the  appellants  for  a  reference  of  |^o 
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to  a  commissioner.    The  bill  19  always  before  A»*iL,iapg. 
&*  ChanceHor,  and  it  contains  a  prayer  for  an  account.   In    a^^J^ 
thecal  befcme  us,  the  settlement  exhibited  is  not  only  of  god  Stagfe* 
the  character  just  mentioned,  but  it  omifc  %  credit  of  ja  fie-     F0XVamj 
gro,  admitted  by  the  answer  of  y.  Fox  to  have  been  sold,      o*fe*i*. 
hnawiging  to  die  estate  in  question*    This  circiupstance  "" 

atari*  canduaivev  that  a  new  account  is  necessary. 
rt  A»  tk>  the  general  question,,  whether  an  executor  can 
fSffchaae-shaits  sold  by  himself  at  public, saje,  %vhen  neccs* 
stt*yj&r  t*e  fxttpkmt  tf  dtkts,  neither  h  thai  question  ne~ 
tessmy  to-fae  decided  in  the  case  before  us*  The  cou^i- 
4%ttttk»aott  which  the  decisions  cited  on  the  part  of  the 
-  appelfcttts  amibunded,  appear  to  ine  to  be  important;  but 
*atffnoV*t  present,  prepared  t»  say  how  iar  these  deci- 
tiMft  ooatftc  with  the  usage  and  understanding  of  this 
<6i»t*y  uponthii  subject  j  or  what  might  b*  tbeconsequepces 
ei  adhering,  in  cases  of  this  kind,  to  the  prmcipje  stated 
tfe  ttate  decisions,  I  have,;  however,  no  hesitation  to  say, 
ifeat  a>pwdMBe  made  by  an  executor  of  property  aolji  hy 


i*  tncnee  where  in  truth  no  *o4?  wo*#i6?**atfjfe 

tnajr  t*  vacatted*    In  the  case  of  £iwr.  y*  Gorketfa)  $ited  (a\  2  p.  wwm. 

JaflCStGaiWi'tbe  cane  a£Sak  v.  Roy,  the  decision  in  whi$h  1^a 

1*W  Ui&isly  conformed  to  it,  it  was  held  that  a  purchaser 

"Wfipmrnmi  goods  from  an  executor  shaU  not  have  his  title 

v**  for  that  it  ir  not  seasonable  to  put  every  pur* 

tfrate  a*  executor  to  take  an  acttunt  of  the  Utfa* 

**  **fad*H*4  and  that,  tins  would  lay  an  mkargo  m  psr* 

*kiiftal  Estates  in  the  hands  of  executory  which  would  he 

•*WMWle*  *dth  great  inconvenience*?    As  to  ttraqger* 

frwn  executors,  these  reasons  hold  very 

y  hut,  as  to  the  executor  hwm{f>  who  is  at  all 

-eofitosam  of  the  state  of  the  testators  ajfotss,  the 

ftefttfeis  to  iiil ;  and,  if  an  executor  sells  and  pur- 

in  *  hfafteeif  property  which  he  knows  (or  jmight 

f  be  had  n#  right  to  sell,  he  is  not  injured,  and  cannot 

If  tab  purchase  under  such  circumstances,  should 

•  1  ha^e  no difttndty,tJwirfere^ an  saying  that 

Vs|.  II*  I,  1 
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atslxs^  1808.  ff  the  state  of  the  testator's  asaets  in  the  casein  questjqp 
:  aJJ^jtsoo'  (which  will  be  ascertained  by  the  account  to  be  taken)  did 
and    Sctrke  hot  justify  the  sole  of  chit,  or  some  other  part  of  tfce  .pro* 
~  tax  «od    t^1^  devised  to  Richard  Anderson,  die  sal?  itself  shoqfcl 
qthtrt.     be  considered  as'  if  it  had  never  been  made-.  ,   , 

"  As  to  contribution  from  the  other  legatees  in  thia  cay, 

the  plamtSfla  have  brought  the  cause  to  a  hearing  ^thout 
'  including  such  legatees.   Such  contribution^  therefore,  (pi 
between  the  parties  to  this  suit*)  canity  be  decreed.    TJ># 
'  plaintiffs*  however,  will  still  hava  liberty  to  {Ncodeed.agajgst 
them,  and,  if  their  property  be, liable,  may,  in  the  fi^nal  yv 
rangement  in  this  suit,  make  an  end  of  the  whole?  case  j?y 
obtaining  against  them  also  a  Recife  for  CQ^tributipiv, 
It  resets  from  these  ideas,  Isf.  That  an  account  ought 

-  to  be  taken  of  the  state  of  Sf  Fox's  assets ;  3#y*  That  if 
y  -that  result  should  shew  that  the  sale  and  purch>$e  by  J. 

Fox,  of  tbeslave  in  question,  was  made  unwarrantably,  apd 

*  without  necessity,  (of  which  the  Chancellor  ynll  judge,  oo 
the  report;  made  to  hi*,  by  the  commissioner,)  fhe  qplc 
ehaU  be  considered  a*  invalid*  -and  the  property  in  the  a»id 
negro  as  having  existed  in  Richard  Anderson*  ^  the  tjjne 
of-  the '  levying  the  execution  unde^-  which  vshe  was  pur* 
ctaaed  by  the.  appellant,  Nm  4*vkr&Qn*   This  result  would 

*  put  an  end  to  the  cause,  and  caji  for  a.  perpetual  injuncyoa 

*  to  the  judgment  in  question;  and,  3dl$>  ^Oiat  if,  Pi^^he 
contrary,  the  sale  and  purchase  he  justified,  and  the  a^ve 

'    in -question  consequently  considered  to  have  belonged  te 

y+Fo*  at  the  dine  of^he  *ale  to  thetappellant ;  the  tei^et 

'    4a  the  trial  at  law,  for  the  trespass,  having  been  produce* 

,    by  improper  motives  on  the  pant;  of  the  Jury,  and  beings  for 

'    a  sum  greatly  exceeding  the,  value  of  the  alaye*,  or  *anj£  in» 

jury  which  the  appellee  ha*  sustained  by  the  trespas^;   * 

new  trial  ought  tp  be  gpantedf  £pd  the.appellahu  ma^^li^ 

-  Ue  only  for  tfee  $um  re^KeredinT3Uchse^nd  trial.   I.an» 
ofofinion^  therefore,  that  the  decree  ^reversed  as to  jfiohjx 

*  .{Fo***b*  injunction  continued,  and  the .  c^usfc  remand^cl  t^ 
be  proceeded  in,  in  conformity  with  the  ideas 'now 3ta^cU 
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lodge  Fleming  pronounced  the  following  as  the  de-  i»*tL,  1806. 
k%ik  which  had  been  xrnanimousiy  agreed  to  in  conference. 


Anderson 
Ttfd  Stmkm 

*  This  Court  having  maturely  considered*  ttt.  is  of  opi-    f^'aaa, 

*  nion  that  the  said  decree  id  erroneous  in  dismissing  the      others. 
^  appellants'  bill  as  to  the  said  John  Fox$  instead  of  direct* 

'  *1pi£  an  account  to  be  taken  of his  administration  of  the  esi 
u  nttt  of  his  testatrix,  the  said  Suswma  Fox  ;  Imt  that  there 

*  is  nd  error  in  so  much  bf  die  said  decree  as  dismisses 
<vtheijilt  ag&inst  the  daid  Joseph  F*x\.  Therefore,  it  is 
'  k  decreed  and  ordered  that  so  much  of  the  said  decree  a» 

^isitated  above  to  be  erroneous,  be  rivers eb,;  that  so 
'  u  much  thereof  as  is  stilted  not  to  be  erroneous*  be  atfirm- 

u  edV  8co     And  this  Court  proceeding  to  make  such  de- 

1  **  cree  as  the  said  Superior  Court  of  Chanceiy  Ought  to 

J*  have  pronounced,    It  is  further  decreed  and  ordered, 

^  **  that  die  said  Thomas  Gardner,  administrator  as  aforesaid 

*  ot^ohn  JPox  deceased,  do  make  up  before  a  commission- 
m.  *'&]&  he  appointed  by  the  said  Court  of  Chancery*  d  full 
*  *and  true  account  of  the  said  John  Fox's  administra- 
tion on  tile  estate  6^  the  said  Susanna  Pox  deceased,  after 

«  due  notice  to  the  adverse  parties  ;  and  that  the  said  cOm- 
"nuB&mer  make  report  thereof  to  die  said  Court  of  Chan- 
*'ceijy  for  further  proceedings  to  be  had  thereon*,     Aad,  if! 

*  on  stich  account,  it  should  appear  to  the  satisfaction  of 
'^^said  Court  Aat'^ie  &ale  of  the  slave  Mttey,  in  ques- 
A  ^ticm  in  flife  suit,  or  any  other*  part  of  the  property  be- 

4 .    diieaxhed  to  Richard  Anderson  in  and  by  the  last  wiU  ot 

K  * the ssadSusanfid  Fox  deceased,  trad  necessary  for  thepay- 

™ment  ef  her  debts,  the  sale  made  by*  and  purchase  of  the 

*  said  slave  Milky  by  the  said  John  Foxi  be  coxtirmad  * 

*  Aati  m  that  e^ent^  a  nenr  trial  ttf  the  issue  in  the  action 
\rjot  trespass  in  the  proceedings  mentioned  be  awarded  by* 

C,i«  anci  thfe  veJdkft  certified  to,  tfce  Said  Cdutt  of  Chance- 

.  Ji  ry ;  with  liberty  to  the  appellant,  tftt*6n  Anderson,  to  be* 

.'cornea  party  defendant  in  the  said  issue  and  defend  the 

"^Si.  \ Aati  upoa  the  mom  of  tho  y«U«  aWaM,  it 
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afril,  180*.  uthe  sum  thereby  recovered  be  of  smaller  amatfotttanl&er  . 

^^1^^  *4sum  enjoined  in  this  suit,  the   injunction   be  decr^eA 

and  Starke  u  to  be  perpetual  for  the  excess,  and  dissolved  as  to  the  re- 

Fox  and    M  sidue-     But  if  the  said  account  should  ascertain  (on  thsv: 

****"*_  4t  other  hand)  that  neither  the  said  slave  JktUleyv  nor  may 

u  other  part  of  the  property  of  the  said  Richard  Andztymtt, 

u  derived  under  the  will  aforesaid,  was*  necessarily  soidy 

44  or  liable  to  be  sold,  for  payment  of  the  debt*  of  the  said 

44  testatrix,  that  then,  and  in  that  event,  the  purchase  of 

44  her  by  the  said  John  Fox  should  be  held  to  be  vend  j  and 

a  also,  as  depending  thereupon,  the  verdict  in  the  actitfn 

44  of  trespass  aforesaid  y  and  that  the  said  Nel&on  Ander* 

*  son  be  decreed  to  be  quieted  in  his  purchase  of » the  slave 

u  aforesaid,  and  the  injunction  granted  in  this  case  be  dt+ 

44  clared  to  be  perpetual/*  -  \ 


Hitc's  heirs  and  devisees  against  Wilson  and 

Dunlap, 

And  the  same  against  the  same* 

A  %  defen-     THlSSE  were  two  writs  of  supersedeas  obtained  by  thtf 
wishing     to  heirs  and  devisees  of  John  Htte  deceased,  from  a  judge  *£   ■ 
■df  *  (inhopI  ^  G^*™1  Court,  to  two  judgments  of  the  County  Court .  •  ■ 
'position  to  sS 

writ  of  supersedeas)  of  *  release  of  error*,  'Or  of  any  other  matter,  not  being  proper}/ 
a  part  of  the  record,  ought  not  to  move  the  Court  to  cniasb  the  supersedeas,  But  should     ' 
plead  in  bar  such  a  release*  or  other  matter ;  and  an  issue  joined  on  s$e>  p^ea,,oi|gfe£ 
to  be  tried  by  a  Jury. 

r    ;(  .  j 

A  biH  of  injunetftm  and  the  proceedings  thereupon,  are  not  properly  part  of  the  a**  t  . 
cord  of  the  judgment  at  common  lavs  ;  neither  ought  such  papers  to  tt  broufcftt  ftp  *  * 
to  the  Superior  Court  by  a  certiorari  1  on  a  suggestion  of  diminution  in  that  jasptpsk,        4 

If  a  release  of  errors  be  pleaded  to  a  supersedeas t  ami  found  for  die  defimdaotm  «f* 
ror,  the  judgment  should  be,  not  that  the  Judgment  of  the  Court  balqw  be  ^Krnsjsa^  b«t 
that  the  plaintiff  be  Wrei  of  Ws\vrit  of  #i^^foz*.  * 

The  clerk's  staging  on  tb»  rtcoad, "  Which  pleas  the  plaintiffc  job,"  do.  it  not  * 
Joining  of  issue. 

Where  there  are  two  issues  in/act,  and  the  verdict  of  the  Jury  answers  to  onf  oa-    *  "1 
If,  there  Ought  to  be  a  venire  facias  de  novo. 

§>uere,  whether  ah  attorney,  in  obtaining  an  injunction  for  his  client,  can  execute* 
on  his  behalf,  a  sufficient  release  of  errors  I  and,  if  he  cany  whether  such 
would  be  good  though  not  wider  seal? 
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tthakridc  ioc  ftvour  of  Wilson  and  Dunlafc  surviving  amu*,  las* 
ftfrtner*-  of  CWin  Dunhp  and  Son  mid  Co.  i«t*^5tf 

' ;  The  errors  assigned  in  the  petitions  far  these  supersede*     of  Hit* 
«M»  need  'not  be  mentioned,  aa  the  controversy  turned  .al*  Wilson  *«* 
together  vptai  points  arising  subsequently  to  the  judg*    D>mk^ 


.  Whenthfe  pethiori  Was  presented  in  each  case,  it  was -an* 
naaed  lb  a  record/of  the  proceedings  at  common  law ;  but, 
oa  the  motion  of  the  defendants  in  error  to  die  District 
Court  of  Winchester ,  (to  which  the  supersedeas  was  return* 
ed,)«Uggesthjg  a  diminution  in  the  transcript  of  die  record, 
a  WMt  of  eertisrari  Was  awarded,  on  the  return  of  Which* 
other  copies  of  the  same  records  were  sent,  together  with 
*<*p£(anfected  to  each)  of  a  bill  in  Chancery  which  had 
been  exhibited  in  the  County  Court  by  the  plaintiffs  in  er* 
for,  against  the  defendants,  for  the  purpose  of  obtaining  aft, 
Injunction  to  both  the  judgments ;  on  the  back  of  which  bill 
was  af  writing  in  these  worda  :  "  The  complainants,  in  this 
tt  hill  named,  do  hereby,  by  their  counsel,  waive  and  release 
u  to  the  defendants  all  errors  that  may  be  in  the  proceed- 
M  ings  at  common.law."  u  E&sha  Beyd,  attorney  for  plain* 
•4ttyb^  abotopies  of  the  answer,  and  other  proceedings  m 
^until  the  injunction  was  dissolved ;  of  two  judg* 
afterwards  obtained  against  the  plaintiffs  m  error, 
t»  forfeited  forthcoming  bonds  f  of  a  release  of  all  errors 
ft£he>iot/  mentioned  judgments  and  proceedings,  signed 
tadafealed  by  the  said  plaintiffs  themselves,  in  consequence 
f£ their  having  obtained  an  injunction  to  the  same  from  the 
ifiljb  Court  of  Chancery ;  of  a  bond,  with  security,  execu- 
tsdty  them  far  the  due  prosecution  thereof ;  and  of  an  order 
of  the  Higb  Court  of  Chancery  by  which  the  last  mention* 
•distinction  was  dissolved* 

On  the  coining  in  of  theae  records,  the  defendants  in  er- 
rtRt  by  their  counsel,  pleaded  m  writing'  to  each  writ  of  su* 
fjfcdeaSy  first,  the  release  by  EHsha  Boyd,  as  attorney 
far  the  said  heirs  and  devisees  of  John  Hitc,  of  aU  errors 
at  common  law  prior  to  die  rendition  of  the  first  judgment ; 
(describing  the  said  release  as  being  made  by  a  writing 
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Jmmuitin*  signed  by  the  said  BoytL,a&  »ttonHyforr  feobuti 

MtUsT&fc  ^^S  °f its  having  been  requisite,  to  their  obtaining «ff 

of  Hke    junction ;)  and,  secondly,  the  release  tigWbythespbuitfifli 

1UU*o*«Mi  themselves  ;  describing  it  as  sealed  with  the  aeati.  oft  T^fr 

J**"***-     dsriek  Lee,  Alexander  Pitt  Buchanan*  and  MdumrdGmmt, 

bsifig  alto  husband*  of  the  females  aforesaid,  the  nanct^t 

which  £ emales had  not  been  mentioned  in  thepfeas*    !*£ 

pie*  concluded  with  a  verification  ;  and  with  pvayhgjisff 

mm/  if  the  sosd  Theoderick  Lee,  &c.  vught  further,  frpw 

stcute  their  supersedeas*  ■    ■  > 

»  T3ifi  record  it*  each  case  then  proceed*,  *  v>hkh  plefftht 

c  ^     "said  Theodorick,  Csfc*  ,/sot,  and  the  same   is  mofof 

\**ed,"&a  ..••;-rv'7: 

At  a  subsequent  term  a  jury  wa*  impahelled  add{<$*fk 

ged  the  truth  to  speak  upon  the  issue  joined,  (naMfce^wtfi 

joined,)  and  returned  a  veodict  in  these  wo*d*  %  .*fr$fei*b* 

<*Jurjr  find  that  ElishaBoyd,  Esq.  was  the  lawfully  ipfrs* 

Prised  counsel  of  the  plaintiffs  i*  errors  and^MP^pyHftf 

-    r :       "them  to  obtain  from  the  County  Court  of  Fr*derhb& 

"  injunction  to  stay  the  proceedings  as  .stated  in  dp  $900(1 

;     "  "filed  in  this  cause.      We  find  that  the  s*id>  $mtfgf 

u  could  not  obtain  the  said  injunction  from  the  sai^€ff$b 

'  u  ty  Courti  unless  ho  had  defeased  all  errors  in  Ae>paii 

«froeeedkgsatlaw;aAdthatjhehjribcend^ 

i  \i    ^ofAeplaintifoinerrorta  do  any  thing  ^kic>4**j^ 

^  think  necessary  in  order  to  dbtaift  said  mju*c*iom  tfWe 

H  fiackhat  the  said  E.Boyd,  attorney  asafcrt^d^Mf* 

"presence  of  die  said.  County  Court,  execute  *b*/Mpr 

? #  purporting  to  be  a  release,  on  rite  hack  »f,  thabill^r 

♦'junction,  in  these  words,  &c      We  find  the mi  WM* 

*  injunction  in  these  words,  be.  A  Jj$uhiti6itoB4Xk"nv 

The  District  Court,  in  each  case,  decided:, that  tfatJi* 

was  in  favour  of  the' defendants  in  error*  amUhat  ffcejF- 

lease  of  errors  mentioned  m  the  special  tterdkt  in*  goat  i 

and  therefore  dismissed  the  supersedeas/  footi  whk&  jitff 

ments  the  plaintifc  m, error  appealed  to  this  Court*  «f  i  ^ 

The  case  was  first  argued  at  November  term,  1807' 


Intht^YearoftheCemmmvtocoltL  271 

1  WimMn*,tor  the  appftttanti.    Oneof  the  issues  was  neir  amok  Jflft 
&er  tried  by  the  Juiyno&detidedbydiejiidge.  Thiskads  flj£^j£ 
'ftth^  toquiry  whether,  if  a  party  means  to  rejyana;»»    tfHite 
fcaVtoarwrit  of-  error,  h  nrast  not  be  pleaded*     ltxmf  wJLu* 
beB^tffettMsCoi^i^wot  constituted  tits  the  Co  arts  ia    *>«**. 
lEngftmd;  but  I  understand  die  Uw  constituting  this  Const  ' 

ghres  the  Judges  power  to  try  all  questions  growing  x>u£  of 
apptafc  As  h  has,  therefore,  ail  the  powers  of  fhe  Court* 
of  Error  in  England,  it  shotdd  fellow  the  practice  of  those 
Courts. 

r  Hiexase  of  Carleicmv.  Mortagh{a)  shews  that  the  prac-  (a)2LdJi*p. 
iSte  there*  is  to  plead  the  release.    In  that  case  it  is  worthy  ^af*  i?*' 
of  observation  that  die  question  was,  whether,  in  suteh  plea, 
Kwas  necessary  to  lay  a  vmue,  and  it  was  decided  to 
*be  necessary.    It  was  also  decided  that,  although  die  plea 
f*Afas  found  against  die  defendant  in  error,  the  Court  would 
fcfcpect&eteeord,  and,  if  there  was  no  error,  Would  affirm 
t&ejoityrietot.   Jht  saine:  doctrine  that  a  plea  i*  necessary, 
■9s  laM  down  mlxmdonv.  Picitringfo)  quoted,?  Bmc.AbK  (h)2Stri2l5. 
!f9tt&  ££  4#r;  title  Eero^  letter  L*  in  DavcnrnX  v.  Ref- 
iWjM  in  Etfw.  Althant*  case  j(^)  andLin,#n*tf  y>  £&#*>  (0*2*  *«. 

-cuca^  i,  .     -         ■  1046—105*. 

*>    ***fems,'d!efi,  I  haveshewn  that  the  party  wmpkad1®  ^^^ 
*tfc^¥eJe*seV    It  follow*  that  the  Jwy  ought  to  have  answer- r^.j^ardW- 
*  fe*4fr  both  die  tarues,  and,  not  baring  done  so*  it  b  error,  f^"*1* 
^^'Btt^ffth^Co^mahwBdd  think  k  onneceesary  to  hare 
''fMrtHhe  iecmd  release  in  iaste,  yet  I  contend  that  the  first 
*%ttUv&id  ;  having  been  executed*  net  by  the  plaintiffs  in 
fetferl  lH*by  diebtftttomey  at  law.    No  principle  m  better 
tfcettfedihan  that  an  attorney  cannot  enter  a  retraxit^)  (f)  Lmmkr. 
whSfltfteihe skune^wkha  r*kqae.(g)   But,  if  the  attorney  SaTi^ 
^Wttu^p^ckdly  eia^awCTtd  to  grant  a  release,  he  ought  notakr  ▼.  Sir 
to  «8^t  in  his  ownaamebvt  that  of  Us  principal    In  this  /^  o0.  ^ 
i  It^h  true,  *hfc  attorney  was  directed  by  one  of  his  oli-  %l'\f%Ji^ 
to4owbate^^wasnero»sary  toobtaindK  kj^  alto   3 

yet  itwiMfet  ftetfcsstaty&r&e  attorney  to  enecitfe  the  release,  fg^sc^^. 
laccause  tfcat  might  have  been  dont  by  the  complainant  »  b- 


MtL>  iMt.  dunnsckts*    if  that  authority  extended  tothe  naatiat  a 

]j^Ty^'  release^  it  would  comprehend  the  giving  aba  icjuwstocd 

atfHit*     hoodako;  forthcoac  w  asmndi  a  ^awaiftt»aV^otalia> 

WHaaitaa'  «*3*he  injunction  as  the  other*     Acoonttngto.3  V%n*9k 

l**fofl      after  jndfenient  agibiatatiftttociicy^dkcil^  kfeyem^^a^ 

.  atohfecmgpiialwnnantofft^ 

aWattnensy  gats  a  jadgment  far  hi*  client  fce***ne*<pi**nV 

cute  a  scire  facias  against  the  bail  withoofc  i  nej*.wa* 

(o)3rw.5(te.aalll.(fl)  i  »m«     • 

I^8oSi^  '  Evea  admitting  Aat the  attorney  had  the  powervth*f£ 

a.  J****,     lease  bekig  0  a  matter  of  record,  ought  tfrtmvc  botfTby 

W5B*.Ab.  de*d$).vbmm  batik  was  bjra  writing  *Hhoift»aflf  seal 

$jqk '       ,'   <A»  bwkascaacnt  on  «  bitti in equity  would  not  «ne*?t  Ha 

matter  of  repord,     if  it  was  a  record,  it  should  have 'fete* 

-ffeaded.  ot  *ap&;  bath  k  pleaded**  any  otaWreatee*  in 

jfc»#r  and  the  party  tcouldaot  reply  ****  «te/  rtamafe   -<if 

ebe  Jury  have  found  It  a*  a  rtcordy  they  had  to  right *b  #* 

A  so;  for  they  could  not  4hnd .amy  tlna^n^e*j«in»iaaa\e*>  ^|f 

tfhey  can,  the  object  of  pteadingis  «t  an  and;  amLbHaer 

Harty  ntoy  be  euratiaed  hy  ploa4ing  oi^Ttiflafc  aatf  ajtffclt 

nvoaher  ia  evidence*  <  .  J\  -.**£•;  im 

-  JKn^  for  the  appellees,  contended,  i«  That  dfMDl^ritt 
<*>nrt  ought  ea  JaWcJcUstntaaed  the  Wj^^aVo*,  WtWa**| 
pleadings  and  verdict  had  been  amputated  ftomtha  aa^aVflS 
Cdr  the  rdaases  thewte<*vt8  -wfero  befor*  th^43onrt*yJinAns 
rfthe**r*wf«f«,  #Mch  brought  up  all  the  fapeW-  Tbtt* 
tfoght  not  to  have  beefa  <my  fteadifig  t  for  t¥o  itifctafctfe  *ania) 
lie  shewn  of  si  plea  to  a  writ  6f  i^imsraius  be*>r**M* 
case.  The  form  of  proceeding  in  a  writ  of  ERfton  aa*  taW 
#entfaaajr  distinct  *r*^ 
■  tourse  would  have  been,  without  any  plea,  to  hi*%  <#r**af 
the  Court  to  dismiss  th*  writ  on  die  ground  atf  the  nfe&M* 
nfewers*  "     ;*:-u».->ijSia 

3*  Tfeat  the  release  executed  by  the  awmay  *%*  *$*&! 
The  ridea  h* England  aoncatnkig  amr#kuiik>*M*ppfyTto 
#wif/,at  hur  in  this  «*ufipy,      %*  ViKf>4te*f  <***/ 
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i  of  people  from  the  former*    Attoroies  in  JJrt-  a*bil,  iaat. 
gkMM*  watched  with  the  #res*erf  severity,  tnd  cannot  j^^^J^ 
sir  iitlMJwt  a  rtarrmt:  bat  no  warrant  it  ev«*r  given  here     of  HH« 
to  a  lawyer  to  bring  a  suit,  or  file  a  pie* :  the  powef  is  ti-  WDtMttfNL 
wapymv*rfas%w      It  hat  also  bden. decided  hefe,(<r)     P«»*«p- 
thatansatOKney's  power  does  not  cease  with  the  judgment,  (^TTIJ^I 
tfctthat  he  may  ixMivt  the  money  even  ten  yeara  lkftt^  ^A^0,>  v< 
1W«Ui(*)'  "      .ft)  See' aba 

That  as*  attorney  may  release  errors  is  evident  from  this ;  jJ^JSw,  t 
Aathe  may,  far  hit  client,  confess  a  judgment,  which  can-  Call,  147. 
fcssts*:  i&  a  release  of  errors. 

>  Tbecwto*  of  theewntry  it  admitted  to  be  bindbg^r)  (*)  &  Ij*- 
and  tbftt  wstom  it  /for  thcafaormee  to  execute  rtieasesof  iq,  > 


"  JMnj^thaigB  decided  m  England  are  unreasonable  and 

friflftiuHmt     Therty  an  attorney  camlet  etotdr  a  retraxit 

of  tiie.  suit,  but  may  a  remittitur  of  the  damages  ;(rf)  ftr  (J)  Xom*  v. 

▼iichditftinctkm  no  reason  can  be  givra^  *  M?^  X 

.t  Sm%:admifltong  that  an  attorney's  power  oeaaes  WkK  the 

jadgMet*  aa*ttding  the  sent  ife  Which  be  waa  eumloyed,  ife 

this  ease,  Boyd  wm^  after  the  decisicm  a^  ktw^em^aytAf^ 

the  complainants  to  prosecute  a  suit  in  Chancery,  and 

«0Ht*li*jda  ft  without  cwcutimjtherekaae.      It  was  4 

ffimv.itvitimitiiy  incidental ;  because,  without  it,  he  wild 

notebtftiytbo  impaction* 

-JtrThatit  Wat  net  necessary  for  die  release  to  be  by 

AWfc    A  ***  #  mentioned  in  5  jBatv  €•*•  before  eked;  ia 

afckb&jtoMsnot  necessary  to  make  a  release  eCectmdi 

fo4*ctfi»al  contract,  aotbrohabmay  be  released  without 


is  ft  release  by  rawrj/sefcesaary  j  for  a  rttere  re* 
4*^4* /um^  be  pleaded  m  Yet  CO  1*  Ffr. 

to*  fee  rttasne,  if  not  a  record,  had,  at  least,  the  Au*e 
*mSe*rticky ;  having  been  executed  by  the  order  of  the 
0*04,  n*d  iav  prosemde  of  the  dnri,ita  officer.     Besides, 
ri*i*  natiy  ha  an  implfod  as  weft  aa  air  c*prets  rekate;(/)  (A  cv.  z*/; 
¥^,*e«tty^«.of-grtiig 

Vol.  U.  Mm 


V    - 
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AffetL,  lMS/pfied  release  of  flic  errors  at  law;  fotthe  injunction  W  tf- 
Hefei,  &c.   w*5rs  granted  on  those  terms  and  no  other ;  the  maxim  be-' 
of  Hito     ing  that  he  who  wants  equity  must  do  equity,  and  refcase* 
WHicmanc!  aH  technical  objections.  f 

Pmriip.  Judge  Tuckkiu  Suppose  there  should  happen  to  be  je^ 
veral  parties,  one  only  di  whom  should  be  willing  to  release* 
the  errors  at  law;  and  ^applies  to  the  Court  of  Equity  i»* 
the  name  of  them  all :  what  is  to  be  done  then  ?  » 

Ray.  I  am  not  prepared  at  present  to  answer  the  ques- 
tion $  but,  I  suppose,  if  the  other  parties  acquiesce,  and1 
suffer  the  suit  to  go  on  in  their  names,  it  is  znintpUed  ie~* 
lease  on  their  part  also. 

4.  It  is  unimportant  whether  the  course  taken  by  A* 
counsel  in  the  District  Court  was  right  or  not,  or  whether* 
that' Court  decided  upon  correct  principle**  U,  upon  the* 
TVktfte  record,  they  decided  right,  the  judgment  aught  toW 
affirmed  by  this  Court,   *        *  i  '  f 

x  Hening,  on  the  same  side,  in  support  of  the  first  point, 
(*)  F.  688.    cited  Ttdd  V  Practice,  c.  33.(0)  to  shew  that  the  release*  ol 
errors,  with  the  bill  and  other  proceedings  thereupon,  weife 
matters  of  record,  and  were  properly  brought  up  to  «hi? 
District  Court  by  the  certiorari.    They  might,  thereto*^ 
have  been  acted  upon,  by  inspection  without  pfeadiftgt 
The  practice  of  pleading  a  release  of  errors  in  England  dtea 
liot  a£p!y  here,  because  of  the  constitution  of  bur  Ctmtt  di 
Appeals  which  has  not  die  power  of  impanelling  a  Janrj^ 
Suppose  a  release  of  errors  in  die  Superior  Court  of  «hs^>» 
eery  upon  granting  an  injunction  to  a  judgment  of  a  Ok* 
trict  Court,  and  a  supersedeas  afterwards  awarded  ty  » 
judge  of  the  Court  of  Appeals*    Can  the  parties  mfekerap 
an  issue  on  the  plea  of  a  release,  and  try  it  by  a  Jury  in  *ha» 
Court?  or  has  this  Court  the  power  by  law  of  sending,  it -*o 
be  tried  in  any  6ther?'   Not  an  instance  of  such  «  practice 
can  be  adduced.    If  then,  this  Court  could  not  take  nmiato 
of  the  release  by  inspecting  the  record  *ftd<  deciding  without 
a  Jury,  ,ttarule  of  tht  Court  ctf  Chancery  directing  a  i^» 
lease  of  errors  would  be  a  mere  nullity* 
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•Xbt  practice  of  the  Courts  of  England  in  proceedings  in  a»m^1908- 
tipor  it  totally  different  from  purs*     la  one  of  the  best  h££T^ 
takr  in  the  tow,  Sounders'*  Reports,  edited  hy  Williams,     of  Hit* 
the  whole  doctrine  relating  to  writs  of  error  may  be  founds  wtoon  s«*V 
digested  with  all  the  perspicuity  for  which  that  able  editor     Duri*p> 
isjqmry  remarltable*(a)      There  it  is  said  that  a  writ  of  («)  3  i^X 
crorjis.grantable  ex  debito  jusiitia;(b)  and  is  considered  3w«f'*- <>- 
a  new  action  *(c)  that  the  manner  of  allowing  it  is  merely  a  to  101 ». 
by  a  certificate  of  the  clerk  of  errors  that  he  has  allowed  W  JqJ  ?' 
ifc*(</)  Jwd  that  it  may  be  sued  out  £^re  final  judgment  \(e)  OOUM  *•  and 
whtreasvAir*,  a  supersedeas  cannot  be  awarded  except  hy  ^rwtt( j2£ 
die  Court  or  Judge,  nor  until  o/fer  final  judgment*    Here  *f!^  P*29* 
eqwtsar*  assigned- in  the  petition  for  the  supersedeas: 
there*  after  the  allowance  of  the  writ  of  error.    This  intro- 
duces the  system  of  pleading  in  error,  into  the  Courts  of, 
Engkmdi  which  system  is  unknown  here*     There  are  ma- 
terial differences,  in  other  respects,  which  will  appear  on* 
farther  comparison* 

rXbe  pleadings  in  this  case  were  unnecessary,  and  may 

to  considered  as  an  informal  inquiry  concerning  a  matter 

effect  which  the  Court  already  possessed,  and  upon  which. 

tfcty  ought  to  have  given  the  same  judgment  before,  as 

qfittr  the  finding  of  the  Jury*    The  Court  might,  ex  officio, 

'imat&Sk  certiorari,  in  order  to  support  the  judgment#(/)  .    (/)  SAmrsV 

«  Jtmey  be  objected,  that  the  defendants  in  error  having 101  *~r* 

pleaded  the  release,  and  issue  being  taken,  they  shall  be 

b**ed  by  the  proceedings,  and  not  take  ad  vantage  of  their 

asm  wrong.    But  they  ask  no  advantage  from  the  verdict* 

aadjooly  wish  this  Court  to  give  such  judgment  as  ought 

Id  hove  been  given  by  the  District  Court,  even  if  the  re- 

Ipse*  Jutd  not  been  pleaded.   In  truth,  the  whole  pleadings 

wcstoirrjc*p4lar,atodna  After, 

•feTrdeJUseaiiad  been  pleaded,  the  plaintiffs  in  error  ought 

lehajr©  replied,  and  tendered  an  issue  to  the  country.    In- 

iof*bat,rthe<  entry  is,  u  which  pleas  the  said  Lee,  Sec, 


H4oisv^  end  this  is  m  joining  of  issued)  (g)  1  wo$h. 

__  155.    St  event 

*m&qArr*f*$eef'*t  tctthejbrmof ^MdSmrJa rsltws  eTsrrdri,  andef  joining issue. 
n&tfras.  Arm.  313. 


1 


t9»  iSktfirmnfi  Cauri  tfAppcA. 

A««u,l*ft     ia  addition,  to  what  had  been  «id  on  the  edier  ptie*, 
'  H^Tiu^  ^l****  Tidtf*  Practice  6A«  to  shew  iket,  m»  mJE» 


-of  Ha*    jrtafc^  the  power  of  an  attorney  cnatittifa  twattfe;  i 
yiiflr  ffji  after  judgment.     In  latyck  v»  i\»A*rne*r*(*)  th*  stew* 

P""hfr    1^y>>  coaaca*  was  held  to  land  the  client,  thftngh  oasfepf 

f a)  I  Salt.  *°  *h*  capreja  orders  of  the.  latter*    The  seteeney  mj»» 

*         tf  ask  damages  ;(&)  and  payaseM  to  the  attosney.  is  paymat 

k    3U   to  the  princjpal.(o)  ^ 

Map*  1148. 
Karl  of  Tar- 

m*mak*.Mw-  Call)  m  irply,  insisted,  that  the  certiorari  could  «* 
(c)  l  J/,  jfe*>  bring  up  the  Chancery  paper*  ^  because  they  we*o  no  put 
Zia^DoT  <rf  the  record  at  few  that  therefore  thoac  papers  could  not 
6M.  itt**  v.  properly  be  taken  notice  of  by  the  District  Court,  ' 


jy*eWrt0*    -when  pleaded*    The  true  principle  is,  that  a  r*kast>  xx 
any  *ther  wuUter,  dehor*  the  record,  must  be  pleaded.  Tho 
t<0&t*»*  cite  of  Street  v.  Hopktmon(d)  shews  that  the  statute  of 

380-333..     though  the  length  of  time  appears  in  the  record  itself?  1* 

>t  older  that  the  other  party  may  hare  the  opportunity  o£» 

plying,  a^d  shewing  that  the  plea  was  barred  by  infancy, 

coverture,  or  airy  of  die  other  exceptions  Mentioned  i*  As 

.*ct# 

It  appears*  therefore,  that  a*y  £act  which  msy  he  put  in 
issue,  ought  to  be  pleaded*    As  to  a  Jfefaete,  whether  eae> 
ejtfa/  or  not,  whether  by  dune*  or  not,  are  peine*  which 
eught  to  be  triad.    In  seme  cases,  indeed,  wheeetheas- 
leaae  is  entered  in  the  same  cause*  and  at  theaaae  tend 
.with  the  judgment  and  properly  forms  a  part  el  thfcTKr 
*ord,  it  is  not  necessary  to  plead  it ;  hut  whercvee  it  k*ev 
tr4T2dw*t  it  must  he  pleaded.    The  ckrVe  eettrhcese  is 
nothings,  the  purpose  i  for,  if  heeertifie&adaed  owesker 
paper  not  mtbe  rewd,  he  moat  be  examined  like*  oihnr 
men*   The  writ  *tf4*r#*r«ri  is  of  no  ogwt  tohajraa  psper 
brought  up  which  i*  not  m  the  record*   This  can  become 
onjy  by  «  wnt  of  **fy?w  itoce*  few*.    To  a  efcecifffe 
hood,  taken  i»  Cwph  *W  e*t  factum,  cannot. be*  pl#arkad; 
*9K  to  an  .injunction  bond  yfaa  in  CoMUi.  though  j*  Mtl* 


In  thtm  Hqr  wfthtamtNXWeaUJu  «ff 

0m*\i\Htt*lrKml  mt«    But,  if  an  hgtatttai .boad be «*i*,u*, 

afeaiath*  dark's  oftce*  th*  ckrifr  terdtat*  is  Mft  ea»-  ^If^ 

<*^;|Hit«w**Jwfe»f  Upfe*^       So,  here,  the  t*    4*  Hfte 

hew  wm  w*  mmri  i*  the  mumfe-bodc,  md  ought  thai*-  WkJ;  ^ 

fc«*i»  bepitftded*    If  yoo  throw  the  pkedjmgs  i»  thte  _.»**» 

<m«*«ftte4ftf«tk)i^tfa^  df         ,     rt 

fl»yfo  aathotky  to  egecut*  fo  -wof  any other  cfrcte*- 

stance  relative  to  itt    The  coBatqiumcai  would  be  moo-  - 

strotis,  if  a  paper,  merely /win/  in  the  clerk'*  office,  with-  .  ^ 

jont  proof  of  it*  apthetfieity,  is  to  be  taken  as  a  relaas*  of '       * 

mp»4  fcr  the  other  party  might  have  thrown  it  in. 

)    A  pb*  being  meessary,  t4*f  which  wee  filed  in  this  -case 

J|K  494  ii  aot  pleading  the  release,  either  w  ar«x^* 

a  4e*&   Every  pie*  m^t  state  the  thing  aa  it  U,  that  the 

atiter'lpar$r  way  reply  to  it,  and  plead*  awJ  Jtctf  r&todi  Br 

non«stjbcfta»«    Yon  mu^t  plead  k  so  that  iaaue  may  be        < 

taken,    lotfris  pfaa,  there  was  no  prtfbrt  of  the  wJaaaa 

.The  ^£*t  aothontie#  are  <#,  tb*t  H  should  be  pfeedad 

*ea4faa&  Su<&ai*tto>rjjp  of  pleads  {d)  LiMfit 

jprecyidenc^  of  the  J*w,    The  pfco,  t«^  dewtfo*at*te*|^;^ 

jdc— e  of  arrowa  **  **«  JMdgf***tv  hut  of  aUemrsjfrrtswotSOt 

ie  the  judgment.    Jkcar&r\f  to  the  plea,  therefore,  if  all 

4he  other  hapropcr  proceedings  wefe  released*  the  error 

axisfcag  iq  die  opinion  of  the  Conn  was  nott 

-  The<*erdjct  doe*  not  cure  the  defects  in  the  plea  r  be- 

faoae  the  veripct  >  itself  insoftcient.    It  does  not  state 

mft£  the  attorney  could  not  get  m  injunction  without  «*- 

xatmg  the  releases  it  ought  to  have*t*tedf  that  th*  Cow* 

amid  not  otherwise  gram  the  injumjtien*    It  tods  *ttf- 

demoe  offsets*  «d  no*  the./***  themtehtf;  for  it  does  n<* 

veto  whether  the  injunction,  was  gta&ted  or  not,  leavinrg 

this  im^rtam  ciw^Bs^n<e  &  irtftrrnee  ot&y*    It  may  be 

■id,  that  the  record  shews  the  necessity  of  die  release. 

Take  uaoutof  the  verdict,  and  I  deny  the  fact:  for  the 

noordoaiy  speaks  qfgivtog  h*nd  end  ttecurtfy  as  arequ*- 

rite -4*  pjbtaifcfebg  the  injunction,  not  of  signing  a  rtiedit 

*f  error*.    Now,  a-  bad  verdict  will  not  help  bad  plead- 
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,*T*it,im.mgs.(a)    Neither  dots  the  omission  to  demnr  totW)M 

^jf^T^  tote  the  defect.    It  is  true  that*  according  toBairdand  fife 

of  Hhe  *  v.  JWj/tar,0)  where  the-  declaration  is  good  and  the  pica 

into*  and  bad» but  °^ 8UCn  Mtwe  that  the  mmtt  may  beinvettigalBi, 

Dttfrt«p.     the  verdict  cures  the  defect,  and  the  plaintiff  shall  ktore 

(a)  Co**     judgment;  but  the  case  is  otherwise,  if  the  declaration)* 

tempt  Sard  -b«d,  as  well  as  the  please)    So  here,  the  original  recent 

333.    *        being  full  4rf  error,  the  omission  to  demur  to  the  insuficfent 

W  *  Cail'  plea  does  not  prevent  the  taking  advantage  of  it  j  because 

(c)  6  Mod.  the  defendant  would  be  driven  (even  if  the  ptea  was  tot 

set  aside)  back  to  his  defective  record.  -< 

As  to  the  power  of  the  attorney  to  release,  there  is  no 

case  to  shew  that  an  attorney  at  law  has  such  a  power*: 

00  2  Call,  J&vfcrt  v.  Alexander(d)  is  an  authority  to  the  contrary.(l) 

**  The  difference  between  die  characters  of  attendee  in  En~ 

glana\  and  counsel  in  this  country,  is  umnportant:  -the* 

4fuestioa  as  to  both  is  to  be  considered  according  to  the 

portion  of  power  derived  from  their  clients.    Now,  the: 

authority  of  counsel^  received  from  their  clients,  relates 

only  to  die  conduct  of  a  suit,  not  to  collateral  acts,  or  acts 

in  pate.    These  must  be  done  by  attorhies  xnfiaeU 

It  is  true  that  an  attorney  at  law  may  release  a  surplus 
of  damages \  hut  this  is  because  he  has  no  power  ghkithm 
to  demand  more  than  the  damages  mentioned  in  the  write- 
in  that  case,  too,  there  is  a  necessity  for  die-  attorney  to 
execute  the  release,  to  prevent  error  in  the  judgment;  Bmv 
no  necessity  existed  for  the  attorney's  executing  thk  te- 
tern**!  since  his  client  might  have  done  it  afterwards.  *  : 
The  attorney  in  this  case,  if  he  could  have  executed  dies 
release,  should  have  done  it  in  the  name  ofhiscBent,  "and 
en  his  behalf;  not  in  At*  own  naine;  the  case  being  similar. 
to  that  of  a  partner  binding  the  company;  as  in  iSfeAto**; 


(1)  HercJNUw*  Map  **&  Earing  observed^  that  fte  ground  of  tins; 
decision  was,  that  Mr.  Aandelph  vss  r&ettenuy&x  Aepsr^fi^whOQ 
be  aiads  ths  agreement. 
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JNtek'ond  £b.(*)    Betides,  could  Boyd  release  for  the  At*?L,18Q% 
*•*»,  even  if  he  could  for  the  husbands  ?  A  husband  can-  jJ^Jif 
jtt  release  an  erroneous  judgment  against  the  vnfe*  be«i    of  Hit*, 
date kcr  body  may  be  taken  to  satisfy  it.  .     Witaaant 

-  The  same  objection  applies  to  the  other  release  also,     Duotop 
Dfeidi  was  executed  by  die  husbands,  and  cannot  bind  the  (a)  l  #«*> 
*mx*.    79to  release,  too,  is  only  to  the  judgments  on  the  g*  *fr$£ 
firtkosmmg-  bonds,  not  to  the  original  judgments. 

■j 

>  ffoy,  to  the  last  mentioned  objection,  said,  that  the  ap^ 
pdlants  ought  not  to  be  permitted  to  take  advantage  of  k  j 
fcr  it  was  their  duty  to  have  complied  with  the  order  of 
die  Coma  of  Chancery,  and  executed  the  release  correctly ; 
and  it  was  not  in  the  power  of  the  plaintiffs  at  law  to  have  .  »  0 
seen  that  it  was  done  right.  They  therefore  cannot  avail 
thamtdbfos  of  their  own  error. 

*  Tins  Comrthas  shewn  great  liberality  in  discountenancing 
met  objections  to  forthcoming  bonds,  and  ought  to  follow; 
asimikr  course  in  cases  of  this  sort* 

i  • 

Curia  adn&re  vulu 

*  At  16rc£  Term*  1806,  another  argument  took  place,  (m 
jnawmee/of  the  Court's  request,)  on  the  single- pointy 
whether  it  is  necessary  to  plead  a  release  of  errors  to  a 

Writ  of  SUPERSEDEAS. 

Wi&amSy  in  support  of  die  affirmative  side  of  this  pro- 
position, said,  that  there  could  be  so  question,  from  th* 
aafttotiea  cited  at  the  last  argument,  but  that,  upon  a 
warroF  snnoR,  the  release  must  be  pleaded*    He  then 
contended,  that  the  writ  of  supersedeas  was  the  same  in  it* 
Mare  with  the  writ  of  error.    The  Legislature,  in  the 
year  1753,  appears  to  have  considered  them  so,(£)  and  di-  (*)  Act*  if 
rected  precisely  the  same  proceedings  upon  both.    The ^^ '25,2a, 
same  reasons  of  convenience  and  policy  te^uire  the  plead-  f^^ 
rng ,  in  opposition  to  a  supersedeas,  of  any  thing  extraneous  1765,  'p.  301, 
to  the  record,  as. in  opposition  to  a  writ  of  error.    At  the  m 
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Atti*,  ISO*,  tart  twin  it  Was  contended*  da* ddtf  Court 
^£^£  a  July  impanelled;  but  that  waft  togging  tha  q»e*mt 
of  Hit*    for*  If  the  District  Court  cm  do  ft*  tkk  Court  cas,  ** 
tmornoA  mode  of  procecdmg  bdlig  tbt  s«M  m  both  CcwBt»*(tt)    ' 

P»>fl«fr       TheCouttof  Apptflbil  to  ,ghre  the  judgment  wfcMfe 

(4)2fe*a»*,  inferior  Court  ought  to  hav*  gi*es*(4)   Nwrv  if  the  i* 

1  id.  *.  e%  1^6  is  not  to  b*  pkddedy  H  must  be«a^6**kogethirt 

(A)  lb.  p.  63.  except  in  <&**  whfcfd  it  forms  ft  part  Of  die  judgment*  hi* 

****  **       cause  this  Court  must  act  on  die  same  record  on  whkh  die 

inferior  Court  aettd,  whenever  it  either  <^forf*  or  ****** 

But  die  judgment,  in  caae  at  a  rafoa^,  i*  *  dMfcum  «far 

not  that  th*  judgment  of  die  Court  brttow  be  *flr*t4i,  -m 

fevers  td;  but  that  the  writ  of  <«tor  b*  tfMtfctl^  Wd* 

(e)  1  LiUSsWp*r**<t*t*  §U*s fridge) 
£ntrietf  259. 

683.  Bayi  contra.   The  great  obfeet  of  the  i*#  fowAtihtatt 

die  ftdmhtf4€fatk>*i  of  juatk*:  yet,  uftfaibmtlft  tit* 
(jue^tiotts  before  this  Court  relate  not  «0  die  merttsi  taltt 
die  form  of  the  proceeding!/  My  eHefet*  irfll  he  Atfrlitt* 
of  a  just  debt,  if  this  point  be  decided  against  them*  't 
hope,  therefore,  the  Court  wilt,  if  poesitftr,  to  thfc  tattf*£ 
eoncile  the  principles  of  justice  with  the  forms  of  law.  ,;'* 

la  Enghcnds  the  writ  of  efrtr  SeNVes  crtfy  as  ptoceAto 
bring  up  the  fttord*  The  ptoetit dhigs,  jflai^iils,  tart 
*o»eWhat  complicated  and  tfOubfcsemt*  Thftr*  fey  Jfirt* 
a  scire  facias  ad  audiendum  errores;  and  then  a  pie*  i#  re* 
quired,  which  itiayyithet  be  #•  rtulh  est  erratum,  dt  4  re- 
lease Of  errdr*.  But  there  ia  no  instant!*  of  a  jfctftff-a 
+At<3&stipetsAk**i  ta  EngknuL  The  prskak*  iauuMiftjl 
(here,  that  to  a  Wif  0/*  err*r  diei^-b  {SeaMsgv  bfa  ■*** 
ft  supersedeas*  ■*•»  '% 

Oft  what  grounds  dots  Mr.  WiUktm  say,;  that  die  #fiia 
of  ert6r  arid  of  supersedeas  are  die  same  ?  A  supersede**, 
in  England,  Is  not  to  bring  up  die  record,  But  only  irifay 
f^N^edihgs.  Why  did  our  Legidatore  grte  both  theft* 
medies*  if  they  were  the  same?  Thai*  object  wa*  to  yrc 
the  supersedeas  die  same  effect  as  to  bringing  vp  there* 
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ctrdp&a*  a  writ  vf  trror  had,  and  thereby  to  simplify  the  avril,  180S. 
pmuwuliugs^.by  tonisfaiqg  a  process  more  convenient  in  ]J^^^ 
iitfoim,  end  CO  which  no  pleadings  were  requisite.  There  of  Hite  ' 
is  no  5n$ttuce,  in  this  country,  before  the  present,  of  a  plea  wHsoii  and 
txr**upemedem*  This  proves  the  manner  m  w)uch  the  DunlaP-  * 
fcarW  ben  understood.         s  ***       *~* 

felb*  <*ts*  of  a*  appeal^  where  the  sum  in  controversy 
ifefDtirithttt  the  jurisdiction  of  the  Court,  is  the  party  to 
pi&dto  tfee  jurisdiction  ?   Or,  in  die  case  of  a  supersedeas 
taring  «ft$r the  time  allowed  for  it  has  elapsed,  is  the  act 
tifojfertiefts  to  be  pleaded?  No:  in  both  cases  die  errors 
We  veetififcd  by  -Asmsskmns  on  motion.    Why  should  not 
dfeatiat#.CM«3*  without  a  plea,  have  been  pursued  in  this 
case?   If  such  a  motion  had  been  made,  the  Court  would 
have  dismissed  die  supersedeas  without  a  Jury.    Yet  it  is 
said*  tfcatv  because  there  was  no  motion,  but  pleas  were 
ftqii  ttwCtoprt  could  not  decide  on  tliem  without  a  Jury!, 
IftlMev^t^be  Court  is  authorised  to  decide  on  a  motion, 
H*»aod*Of|Bai  to  decide  every  question  of  fact  incidental, 
9>  it*.  43d*  the  putting  such  question  in  issue  by  a  pkay 
aaktt4^.4ifiefenGft*    In  the  case  of  a  mption  on  a  forth- 
coming jbop4>  where  payment  is  alleged,  or  against  a  sheriff 
&4At%£ewrkies,  whece  turn  est  /actum  is  alleged,  it  ia 
jfape^ro^Wb  and  the  truth  of  such  allegations  is  tried  by 
jfrt^Cw^itSflf.    la  £sbpr ry  v.  Calloway ,0)  a  formal  00  *  W*>%- 
ffe*,  was  put  in ;  yet  the  Court  decided  without  a  Jury  i 
audits  deciding  in  that  manner  was  not .  considered  as  er- 
HF^jlfefi  Court  of  Appeals  $  but  the  judgment  was  re— 
jffM|»ll;Qn  other  grounds.    Would  this  Court  summon  a 
§PVy*  V«  *d*m  werck^leaded  here  to  an  appeal?  Would 
M  not  undertake  to  decide  the  fact  ? 
v-A  tritLjff-  Jury  »  f*W*nthf  not  the  best  way  of  ascer- 
ftgung.a  jjiatter  of  fact.    The  truth  of  this  position  is 
ttriV.iogfr  exemplified  in  the  Courts  of  Chancery,  whicfy 
4»cidowUJboutaJury,«^aeneraUycoiTe<?tly*    This  very 


v'     *  ■    (I)  See  lCallt  329.  Wood  V.  JBcbghaq. 

V4B  J*a 


M2  Sujr*m*C^qfJfijmk. 

Ami,  laot  c*$e  shews  the  inconvenience  of  referrk^g  so*pe  qoes^jwai 

jj^jf^  to  yuri?s,  since  the  Jury  took  notice  of  only  half  of  % 

of  HHe    plea;  yet  the  Court  finally  did  right  in,  4ismjssing  the** 

Wa«on  ab4  persedeas%  because  (exclusively  of  the  verdict)  the  whole 

■Pmfop*     matter  was  before  them,  and  they  ipere  satisfied  that  both 

judgments  were  intended  to  be  released.    A  great  .advfR? 

tage  attends  the  practice  of  dismissing  on  mation  only,  viz. 

that,  if  such  dismission  be  obtained  improperly,  the  Court 

may  set  it  aside,  on  motion  also* 

Call,  in  reply.  There  can  be  no  reason  for.  a  plea  in  the 
case  of  a  writ  of  error,  that  does  not  apply  with  equil 
force  to  a  supersedeas.  The,  two  writs  are,  in  form,  thft 
same,  or  nearly  so.  The  writ  of  error  commands  the  re- 
cord to  be  certified  into  the  superior  Cdjrt;  *ad  the  next 
step  is  a  scire  facias  to  hear  errors*  The  writ  of  snperse* 
deas  combines  both  together ;  commands  the  sheriff  to  sttt 
persede  the  judgment, .  and  to  give  the  defendant  notice  t» 
hear  errors.  The  analogy  is  perfect;  the  only  difference 
being,  that,  in  one  case,  there  are  two  writs ;  in  the  other* 
only  one.  The  object  is  the  same,  the  effect  the  same  j  fc* 
if  error,  not  assigned,  be  discovered  in.  the  record,  tte 
(a)  1  Wath.  Court  may  reverse  in  both  cases.(a) 

117.  White 

X.Jone*.  .  ' 

Judge  Roane.  Suppose  the  judgment  to  be  erroneous 
in  matter  oifacU  .    * 

■  »*-  i 
-  CalU  The  remedy  is  by  writ  of  error  coram  mbis,  not 
by  supersedeas;  and  this  seems  to  be  the  only  reason  list 
retaining  the  writ  of  error  in  our  statute  book  6  its  otyect 
being  sufficiently  answered,  in  every  other  instance,  by  tbt 
supersedeas*  In  a  supersedeas,  the  petition  assigns  the  er- 
rors: on  a  writ  of  error,  errors  are.  filed* 

The  object  being  the  same,  the  defence  ought  to  be  Ac 
same.  The  argument  that  you  cannot  have  a  Jury  here, 
goes  as  far  to  the  destruction  of  the  writ  of  errjsr  as  of  die 
supersedeas.    Yet  you  certainly  have  the  power  to  issue  * 
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HWbf  error.    Bktt&  v.  Gordon{a)  Was  a  writ  of  error;  april,  180& 
and  tfaV  when  the  Court  of  Appeals  consisted  of  all  the   j^^f^ 
Judges,  was  -die  usual  mode  of  proceeding.  of  Hiw 

The  party  has  a  right,  by  the  Constitution,  to  a  trial  by  Wilson  and 
Jury,  whether  it  be  the  best  way  of  ascertaining  truth,  or     Eunlap.^ 
not    Afl  pleas  tendering  an  issue  in  fact  must  conclude  to  (a)  3  call 
tyt  country.^)    There  are  two  distinct  kinds  of  pleas  to  555- 
ctttj  writ  of  ^rror  or  supersedeas;-  either  of  matters  of  King  v.  Co»- 
law,  or  of  fact.     Where  it  is  a  matter  of  law,  (as  "  no^^^' 
etror")  the  Court  is  to  decide ;  where  matter  of  fact,  (such. 
1*  infancy j  coverture,  the  act  of  limitations,  a  releasey  &c.) 
the  Jt^y  are  to  decide. 

A  motion  to  quash  the  writ  of  error,  or  supersedeas,  can- 
not be  made  on  «fA^r  0/*  those  grounds ;  there  being  only 
one  soKeatyt  instance  where  the  Court  may  quash  upon  mo- 
tkfi!  that  is,  for  the  want  of  jurisdiction ;  the  case  having 
bettkc&ramnOnjudice  from  the  beginning:  but,  there,  the 
objfceffon  appears  in  the  record  itself. 

Ai  to  die  case  of  a  forthcoming  bond,  I  think  Mr.  Hay 
kwong;  but  it  is  not  necessary  to  argue  it ;  for,  whether 
he  is  right  or  wrong,  there  is  no  analogy  between  the  cases. 
A  forthcoming  bond  is  a  mere  easement  to  the  defendant, 
who  has  already  had  the  advantage  of  a  trial  at  lawV  By 
giving  such  bond,  he  voluntarily  waives  his  constitutional 
ilght  of  trial  by  Jury.  No  injustice,  therefore,  is  done 
him. 

If  this  Court  cannot  summon  a  Jury,  the  cause  ought  to 
te  remitted  to  the  District  Court  to  try  the  fact,  as  the 
Htase  of  Lords  does  to  the  King's  Bench. 

It  is  said  that,  in  England,  there  are  no  pleadings  to  a 
totpersedeas.  Agreed :  but  the  rea3on  is  plain :  that  writ, 
there,  is  only  auxiliary,  add  directed  to  the  sheriff]  not  to 
fat  party.  The  plea,  therefore,  is  always  put  in  to  the 
Hire  facias  to  hear  errors. 

Another  argument  is  conclusive,  that  pleadings  in  this 
else  were  necessary.  Every  remedy  created  by  a  statute 
fcnght  to  be  assimilated  to  the  common  lartv  rules  of  pro- 


fl^t  S*jH*&  C<ktritf  Mpfltok*   < 

*p*iL,lgO&  lepdjDg,  am  nearly  as  ppa§j|>fe«  *  The^roceodiagt  m&Af 

^jf^J^  writof*«/*r*«faw  oughV  therefore,  to  be,  tte  same  ^ 

of  liitc     those  on  a  writ  of  error,  as.  the  statute  doe»  aotffiit 

Wils^  ftpd  t*iem  ouU  * 

Dunlap. 

Curia  ulterius  adxHsare  vult. 

Tuesday^  April  19«  The  Judges  ddhttred  tfatir  opi- 
nions. tJ 

Judge  Tucker.  Tliii  was  a  supersedeas  to  ^  judgment 
of  the  County  Court  of  Frederick  obtained  by  the  appcJfeft? 
Wilson  zndDunlap,  against  the  appellants  as  heirs  an<£dW* 
sees  of  John  Hite,  deceased,  in  the  County  Court,  to  YfKjfh 
the  appellants  obtained  a  writ  of  supersedeas*  ,      , ,  , 

Wilson  and  Dunlap  appeared  by  their  attorney  ^pdple^- 
ed  first,  a  release  by  Els  ha  Boyd  as  attorney  for-  4)P 
Hites,  &c.  of  all  errors  in  the  proceedings  at  law  t  p^rjf) 
the  rendition  of  the  first  judgment,  and,  secondly,  a^r^asc 
by  Th.  Leey  A.  P.  Buchanany  xnd  Edward  Gaunfa  tffflQ 
the  husbands  of  the  females  aforesaid^  (who  were  notf^fofjO 
named,)  of  all  errors  in  the  judgment  on  a  delivery jbqgj, 
taken  upon  an  execution  sued  out  on  the  first  judging 
The  record  then  proceeds,  u  which  pleas  the  said  T/ufpfe- 
iC  riciy  ts?c.join7  and  die  same  is  continued,"  &c.  on w&fi 
\  day  came  a  Jury,  wno,  being  sworn  to  try  the  issues^jp* 
turned  a  special  verdict  as  to  the  first ;  but  took,  .no  &*$*& 
of  the  second.  Tftie  Court  gave  judgment  in  favour  of  tj^e 
defendants  m  error,  Wilson  and  J5unlap;  from  whic.h  j*j$g- 
ment  the  plaintiffs  in  error  appealed. 

In  the  argument  of  this  case  a  question  arose  wt*ethej£fi 
defendant  in  error  can  be  admitted  to  plead  a  release.^, er- 
rors to  a  writ  of  supersedeas*  .  t 

The  tenor  of  the  writ  of  supersedeas^  independent  a£ff- 
thorities,  would  seem  to  settle  this  question^  TT^s^ej^F 
Is  commanded  to  supersede  from  his  execution  because  tjjjie 
judgment  for  cause  of  error  is  removed  before  the  SMpew'r 
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btomt  ta<l**Qrr*cttd.    And  he  is  farther  commanded  to  a*ml,  istte 
give  jthe  defendants  notice  to  be  before  that  Court  to  have  ij^'^J^ 
*«heai*ng*  This  operates,  m  fact,  as  a  writ  of  errorgrant-     of  Hit* 
ed  by  a  single  Judge  out  of  Court?  as  is  well  explained  in  wihon  and 
1  Wa*h.  117,  118*  White  v.  Jones^  and  2  Wow*.  162, 163.     P""W>. 
Ire  v.  ThrberviHe.    That  a  release  of  errors  may  be  plead- 
ed to  a  writ  of  error,  and  that  it  ought  to  be  so  pleaded, 
a*  that  the  plaintiff  may  take  issue  upon   it,  is  clearly 
proved  by  the  books.(a)    And  the  rule  is,  that  if,  in  error,  (a)  2  Lmi 
a  release  is  pleaded,  and  found  for  the  plaintiff  in  error,  104&1'  1052'. 
yet  if  there  is  no  error,  the  Court  cannot  reverse  the  judg-  *  Salt.  263. 
t:  and,  if  the  release  be  found  for  the  defendant,  a  dif-  1215.    Cm! 


fcrent  judgment  must  be  given,  according  as  the  error  M-&2^^J^ 
'signed  is  sufficient  or  not ;  for,  if  it  is  a  good  error,  the  *?'£  E*ror, 
judgment  must  be  that  the  plaintiff  be  barred  of  his  writ  of 
error,  'and  riot  that  the  first  judgment  be  affirmed^)    I  (£)  2  £</.#*?. 
therefore  conclude  that  a  release  of  errors  may  be  pleaded  *    5""l0(^ 
to  a  writ  of  supersedeas. 

'•   A*  tt>  the  substance  of  these  pleas  I  shall  say  nothing  at 
ifttaent*    The  plaintiffs  might  have  demurred  to  them,  if 
*4hey  thought  them  defective  in  either  form  or  substance. 
Butthe  record  tells  us  they  joined*  This  is  precisely  like  the 
oaaeof  Stevens  v.  Taliaferro,(c)  the  pleas  in  which  conclu-  (0  1  W**h> 
ded,  as  these  pleas  do,  with  a  verification ;  and  then  the  record 
totted,  u  and  thereupon  issue  was  joined  by  the  parties ."(</)  (<0   Vide   & 
T«t,  this  Court  held  there  was  in  fact  no  issue  joined;  and  T#  ^^ 
Armed  the  judgment  of  the  District  Court  which  had  for 
4bi£  cause  awarded  a  repleader*     In  that  case  the  Court 
held  the  plea  to  be  good,  and  therefore  awarded  a  repleader 
only  back  to  the  plea.  In  Smith  v.  Walker{e)  the  declaration  U)  \  Wmth. 
being  bad,  this  Court  did  not  award  a  repleader.      In  the*35' 
present  case,  without  deciding  upon  the  substance  of  either 
jlea,  I  sun  inclined  to  think  both  defective  in  point  of  form* 
thai  might  have  been  .brought  regularly  before  the  Court 
fym  demurrer;  but,  ad  die  parties  have  chosen  to  contest 
ft*  fact  of  the  releases  pleaded,  rather  than  the  law  with 
Yfcspectto  them,  I  think  we  ought  to  award  the  repleader, 
*s  far  back  as  to  the  supersedeas. 


Z*6  Supreme  ^urivfJtpfMth:       ^ 

Mr%iwW&     If,  however,  die  Court  should  think  that  no  repleader 

^v^£'  ought  to  be  awarded,  I  still  shall  be  of  opinion  that  the* 

of  Hit©     ought  to  be  a  new  trial.     The  Jury  have  found  nothing  art 

Witon  an4  to  the  second  plea$  and,  whether  that  plea  be  material  or 

Dunlap.     not)  we  can  fa  no  more  than  set  aside  the  verdict  for  flu* 

(a)  7  CalL  '39  omission.  The  case  of  Cooiev.  Stmms^a)  clearly  shews  that 

and  357.        where  any  issue  in  fact  remains  to  be  tried,  or  otherwise 

disposed  of,  the  Court  will  remand  the  cause  for  such  fur* 

ther  proceedings  as  the  parties  may  be  advised  to  pursue* 

Upon  these  grounds,  I  am  of  opinion  that  the  judgment 

be  reversed ;  the  verdict  and  pleadings,  including  die  pleas, 

set  aside,  and  the  cause  remanded  to  the  District  Cburt, 

and  a  repleader  be  awarded  there,  if  the  parties  should  think 

proper  to  plead  de  novo.  • 

Judge  Roane*  The  supersedeas  obtained  m  this  case, 
is  on  the  ground  of  errors  in  point  of  law  existing  upon  the 
face  of  the  record.  It  does  not  therefore  involve  the  ques- 
i  tion  whether  a  supersedeas  will  lie  for  errors  in  point  of  feet 
existing  at  the  time  of  the  judgment ;  such  s&nonage,  eketk 
of  the  plaintiff's,  &fc.  Whenever  that  point,  which  has  ne- 
ver been  decided  in  this  Court,  shall  occur,  it  will  be  im» 
portant  to  consider  whether  the  jurisdiction  of  the  Courtis 
granting  supersedeases  is  not  limited  by  the  criterion-esta- 
blished by  the  certificates  of  counsel  in  such  cases ;  namely; 
to  errors  apparent  on  the  face  of  the  record  only*  On 'this 
point  I  now  give  no  decided  opinion  j  but  it  is  evident  that 
if  such  be  deemed  the  true  construction  upon  this  subject, 
no  injury  is  done  to  parties,  for  they  may  still  proceed,  in 
the^  other  case  by  way  of  writ  of  error. 

It  is  said  that  in  this  case,  the  release  should  not  be 
pleaded,  but  that  the  Court  should  quash  jthe  supersedeas 
as  haviug  improvidently  issued*  In  those  cases  where 
this  has  been  done,  in  this  Court,  it  plainly  appeared  en 
the  face  of  the  judgment  or  proceedings  themselves  that  the 
writ  ought  never  to  have  issued. 
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&fct)fct  case  of  GasAins  v.  The  Comtnonwealth,(a)  for  in*  a**il,  isot. 
linen,  by  reference  to  the  judgment,  and  the  general  rule  h^T^T 
rf  limitation,  it  plainly  appeared  that  the  supersedeas  was     of  Hite 
barred  by  time,  and  consequently  ought  not  to  have  issued ;  Wilton  airt 
and  m  Barrtellv.  Anderson(b)  it  was  evident  from  the    DunUP- 
record  itself,  that  there  existed  no  judgment  in  that  case  to  (a)icallt2Q& 
justify  the  supersedeas :  but,  in  the  case  before  us,  while  JS  2  Wa*** 
the  record  exhibited  to  die  Judge  seems  to  teem  with  error 
upon  the  face  of  it,  it  only  appeared  subsequently,  upon 
fkading  the  release,  or,  at  most,  upon  the  coming  in  of 
the  new  record  upon  the  certiorari,  which  (perhaps  irre- 
gnhaly,  as  it  properly  appertained  to  the  Chancery  side  of 
the  proceedings)  introduced  the  injunctions  which  had  been 
obtain*!  and  the  releases  of  errors  granted  thereupon,  that 
the  supersedeas  was  thereby  probably  barred:  but  ought 
this  Court  now  to  say,  that  the  Judge  of  the  District  Court, 
taking  the  existence  and  the  validity  of  the  releases  for 
granted,  when  they  were  neither  exhibited  nor  pleaded, 
ought  not  to  have  granted  the  supersedeas,  and  that  it  ought 
now  to  be  quashed  as  having  improvidently  issued  ? 

I  will  now  cite  two  cases  which  were  not  mentioned  in 
the  argument,  and  which  seem  to  answer  perhaps  all  the 
other  objections  taken  in  the  case  before  us. 

The  case  of  Gomez  Serra  v.  Munez(c)  was  a  writ  of  error  (c)  Stra.  80S. 
threading  in  the  Exchequer  Chamber^  a  Court  of  Error, 
lib  this,  having  no  original  jurisdiction,  and  consisting,  I 
bcHevie,  *£  all  the  Judges.(</)    The  defendant  in  error  mo-  (</)  3  BLCom. 
rai  the  Court  of  Chancery  for  a  supersedeas  to  the  writ  of    ' 
error,  ob  affidavit  that  he  had  a  release  of  errors  which 
he  could  have  no  benefit  of  in  the  Exchequer  Chamber  for 
WW  ofpmer  in  that  Court  to  try  the  release.    It  was  an- 
svttod  by  the  counsel  for  the  plaintiff  in  error  that  it  was 
avrfgar  error  to  imagine  that  they  (the  Exchequer  Cham- 
be*)  could  not  try  it,  for  that  the  stat.  27  Eliz.  8.  had  gi- 
vtfe'them  power  4t  to  examine  all  errors,  and  therefore  to 
"  reverse  or  affirm  as  the  law  shall  require,"  and  that  it  was 
the  highest  absurdity  to  imagine  a  Court  to  be  so  constituted 
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AVfttL,  l«08.  as  to  be  obliged  to  reverse  a  judgment  for  an  error  wMA 

^J^J^^  the  party  (having  given  a  release)  has  no  right  to  assigM 

of  Hitc     that  besides,  the  notion  that  they  cannot  by  a  release,  pro^ 

W«8<m  and  ceeds  from  confounding  the  case  of  a  release  of  errors,  *fln 

Den^     that  of  assigning  errors  in  fact \  and  concluding  from  thenc» 

'       that  he  cannot  plead  a  release,  &c.     And  per  King,  Chan* 

cellor.     "  I  think  it  a  great  absurdity  to  imagine  that  the 

44  Court  which  is  to  hold  plea  on  a  writ  of  error,  shouH 

44  not  have  power  to  do  justice  by  giving  the  party  die 

44  benefit  of  his  release  i     I  think  they  may  try  the  re- 

N "  lease  and  award  a  venire  under  the  seal  of  the  Court  ef 

44  Exchequer,  and  if  they  may,  I  see  no  reason  why  I 

44  should  deprive  the  party  of  the  benefit  of  the  trial  by  Jury 

44  by  inquiring  into  the  validity  of  the  release  upon  a  m<* 

**  tion  to  supersede  the  writ    I  will  make  no  order  fc  the 

44  case," 

This  case  goes  beyond  the  one  at  bar :  it  even  extends  to 
the  case  of  a  supersedeas  taken  to  this  Court :  but  die  cata 
before  us  is  to  be  considered  merely  in  relation  to  the  pro* 
ceedings  by  the  District  Court,  which  can  be  under  no  <Ef- 
ficulty  in  impanelling  a  Jury  to  try  the  validity  of  the  re- 
lease. 

In  the  case  just  cited,  however,  the  release  pleaded*  was  a 
(a)  Case  105.  mere  private  one :  but  in  3  Ath  297.  (a)  it  appears  that  oq  a 
***Vnm*'  writ  of  error  to  the  Exchequer  Chamber,  a  release  precisely 
similar  to  the  one  before  us  (namely,  a  release  granted  in  Ob- 
taining an  injunction)  was  pleaded.  These  two  cases 
therefore  seem  in  all  points,  to  come  up  to  the  case  De* 
fore  us* 

As  to  the  pleas  in  the  present  case,  the  record  does  not 
•hew  that  any  issue  was  joined  thereupon ;  nor,  If  sp^  *dfe- 
ther  it  was  an  issue  in  law  or  in  fact:  it  merely  say*  that 
they  "joined such  pleas."  This  I  infer  to  have  been  no  V 
sue,  upon  the  authority  of  Stevens  v.  Taliaferro,  adto*r*f 
(h)  1  Watk.  Thornton  ;(&)  nor  has  the  verdict  of  the  Jury  answered  to 
**5*  the  second  plea.  I  am  therefore  of  opinion  that  a  repleader 

ought  to  be  awarded  -,  and  as  both  pleas  are  probably  dc* 
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l^fjWI^ai  point  of  form,  and  the  first  is  also  defective  in  ap*il,  1808. 
fQff&qf  substance,  in  not  averring  that  the  release  signed   a^fTjf' 
bjj£&*AaBoyd,  the  attorney,  was  for  the  purpose  of  obtain-     of  Hite 
ing  9n  injunction,  I  think  the  repleader  ought  to  go  up  to  wilsc*  and 

tjae,  w*it  of  supersedeas  itself.  Bualap.  * 

ii* " 

Judge  Fleming  concurring,  the  judgment  was  rever- 
ed j  ail  the  proceedings  back  to  the  supersedeas  set  aside ; 
agd  a  repleader  awarded. 


Dennis  and  William  Fitzhugh,  Infants,  &c.  against 
.     Anderson,  Taliaferro,  Meredith,  and  others. 

.    QN  an  appeal  from  a  decree  of  the  Superior  Court  of  A  father,  an- 
Pftanarry  for  the  Richmond  District,  pronounced  in  May,  ^utc^of1' 
_\$Q3)  in  a  cause  in  which  the  appellants  were  complainants,  frauds,  hav- 
md  the  appellees  defendants.  *  ^rtain'iUves 

WtlBam  Fkzhugh,  of  Marmion,  in  the  County  of  King*0  ****  foll» 
George,  grandfather  of  the  appellants,  about  the  year  177ft,  proved  by 
and  a*  different  periods  afterwards,  between  that  date  and  J^  (with- 
fbe  jtax  i77B,  put  into  the  possession  of  his  eldest  son  out  any  deed 
ffohit,  a  number  of  slaves,  amounting  in  the  whole  to  about  to  have  been 
fffifrr*  or  twenty.  These  slaves  were  sent  by  William  ^'jJ-JI  *n 
Pkzhugh  to  the  County  of  Caroline,  (separated  from  that  riod,  and  .the 
flf*  King  George  only  by  the  river  Rappahannock,)  where  ™t*\T*d ^L 

lis  son  John  then  resided.    John  Fitzhugh  remained  in  uninterrupt. 
i^  *  ^       ,.  .i  .         i  i  edpossession 

die  County  of  Caroline,  until  sometime  between  the  years  for  many 

years,  used 
fte  property  as  his  own,  and  acquired  credit  on  the  strength  of  his  possession ;  in  a 
Controversy  between  the  f ether,  or  volunteer  clainnants  under  him,  and  creditors  of, 
*■*  inr  purchasers  from  the  son,  the  father  shall  be  deemed  to  have  given  him  the 
slave* ;  and  on  general  principle*  of  law  and  equity,  independently  of  any  statutory 
fctftissta,  the  title  of  the  creditors  and  purchasers  will  be  protected.  The  circunv 
5  that  the  father,  afterwards,  by  his  last  will  and  testament,  bequeathed  the 
i  to  the  son  for  lire,  remainder  to  his  children,  makes  no  difference  in  the  case. 


"When  the  act  of  limitations  once  begins  to  run,  its  operation  does  nat  cease  by  th$ 
i^Nmfttktfi  ef  in/any,  ctwrtme,  or  any  other  legal  disability. 

Voj..lF.  Oo 
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Afhil,  1808.  1784  and  1788,  when  he  removed  to  the  Countyqf  4* 
^T^huffh'  ^r*'»  (distant  upwards  of  one  hundred  miles  from  tbf 
*.         County  of  /Sh^  George,)  and  carried  those  slaves  witfe 
t£d  othSS.  him-    About  **  vear  ljr?4»  while  he  resided  in  the  Coppr 
■»  ty  of  Caroline,  he  sold  a  negro  girl  (o»e  of  these  slaves) 

to  a  certain  Benjamin  Johnson;  in  1786,  he  sold  a  wqjnas 
and'ber  child  to  Thomas  Anderson;  and?  after  his  removal 
to  Amherst,  (at  what  precise  time  does  not  appear,}  be 
sold  a  negro  man  to  Zacharias  Taliaferro.    In  1788,  ahogt 
eighteen  months  after  he  came  into  Amherst,  an  execution, 
founded  on  a  judgment  of  the  Court  of  Amherst  County, 
at  the  suit  of  William  Meredith,  was  levied  on  a  number  of 
these  slaves  ;  and  at  the  moment  when  the  sheriff  offered 
them  for  sale,  John  Fitzhugh  forbade  the  sale*  allegiag 
that  the  negroes  were  not  his  property,  but  were  onlj  lent 
to  him  by  his  father  during  his  life,  and  after  his  death 
they  would  go  to  his  children.     Meredith  having,  uwieTOU- 
fied  the  sheriff,  and  the  sale  being  about  to  proceed,  jfefcp 
Fitzhugh  took  out  one  of  the  company,  (who  had  attended 
for  the  purpose  of  purchasing,)  and  assured  him  that  .hit 
title  to  the  slaves  was  good  and  indisputable,  and  that  his 
prior  declaration  to  the  contrary  was  merely  intended  £) 
prevent  the  sale  of  the  property,  if  possible  \  but,  45  b* 
found  the  plaintiff  was  determined  to  sell,  he  wished  tbet 
witness  to  bid,  and  become  a  purchaser ;  which  he  decliqed^ 
fearing  that  there  might  be  some  defect  in  the  tide.     Thut 
was  the  first  intimation  given  in  the  County  of  Amkerijt^ 
that  the  slaves  were  not  the  absolute  property  of  jfohn 
Fitzhugh.      The  sale,  notwithstanding,  took  place,  an^ 
the  slaves  were  purchased  by  different  persons  whof  *jfc 
whose    representatives,    were  parties  defendants  to    the 
present  suit.    William  Fitzhugh  never  brought  suit  in  hia* 
Bfe-time  for  any  of  them ;  but  by  his  will,,  dated  in  March* 
1789,  and  proved  in  June,  1791,  he  bequeathed  to  his  soft, 
John,  «  all  the  negroes  which  he  had  hitherto  lent  hint*! 
"  during  his  life,  and,  at  his  decease,  the  whole  of  ttyeja^ 
«  and  their  increase  to  be  ccjuaUy  divided  between  Wf 
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•^HlbteGainow  living,  by  his  present  wife."  The  appel-  Awmsofr 
tartrate  those  sons,  who,  in  1796,  being  infants,  brought  ^^^f 
tiVi&tby  Lucy  Fitzkugh,  their  mother  and  next  friend,     ,    r. 
Jgbnfet  the  persons  in  possession  of  these  slaves,  claiming  aiKj  other^ 
tibo'thelr  increase  and  profits,  and  praying  a  discovery  of  ■■■  ■' 

fteir  increase,  8tc 

A9  the  defendants,  except  the  representatives  of  Atider* 
«*  and  Ta&aferro,  formally  pleaded  the  act  of  limitations ; 
tttf  they  all  answered,  insisting  that  they,  or  those  under 
Whom  they  claimed  were  fair  purchasers,  without  notice 
rf  die  pretended  loan  of  William  Fttzhugh  to  his  son 
jfchiu 

There  is  no  proof  in  the  cause,  that  the  slaves  were  ever 
gtoentb  John  Fttzhugh  by  his  father:  on  the  contrary,  the 
tiridence  of  the  delivery  to  him,  and  the  declarations  of  the 
ft&er  to  others,  (for  it  does  not  appear  that  any  conversa- 
tion ot  contract  ever  passed  between  the  father  and  son  on 
the  subject,)  seem  to  shew  that  it  was  intended  as  a  loan 
(tally,  without  specifying  for  any  particular  period*     This 
fitt,  *!6o,  of  a  ban,  was  communicated  by  William  Fitz* 
fagk  himself,  only  .to  members  of  his  own  family,  and  per-* 
«ns  fe  his  employment ;  some  of  whom  were  requested  to 
fc»  the  chtumstance  be  known  to  the  public*     Mrs.  Han* 
*A  fttzhugh,  widow  of  William  Fttzhugh,  Robert  Allison 
fcfe  nephew  and  a  member  of  his  family,  William  Watkins, 
tilidmseer  at  Marmion  in  1772,  William  Redd,  who  lived 
with  him  from  1766  to  1769,  at  Marmion,  and  then  re- 
moved to  a  plantation  of  his  in  the  County  of  Caroline, 
tl«re  he  was  living  in  the  year  1772,  all  prove  that  the, 
fltgittte  were  tent  to  John  Fttzhugh  by  his  father.     Mrs. 
fttzhugh  further  states,  that  it  was  never  intended  by  her 
htabctnd  that  the  negroeti  should  be  at  the  disposal  of  his  son 
ypkn,  but  should  descend  to  his  children/  that  John  ap- 
jfied  to  Ins  father  for  permission  to  sell  a  negro  woman, 
ttirttHild,  which  Huith  difficulty  was  obtained,  he  declaring 
•hhe  same  time,  that  he  never  would  give  him  permission 
t&sfosevf knottier;  which,  to  the  best  of  her  knowledge, 


232:  ',  JkpremeC&rttfAppeak. 

kwh  ^Wk*  MC*cr  did.    Robert  AUison  prtms,  that  WiMhomMfL* 
**$&£££'  hvgh.ahyays  declared  that  he  intended  the  negroes  deliver* 
v,        ed  to  his  son  John  m  a  foan  only;  that,  in  the  year  HTS&. 
and  otbw^  ojr  ^Mf  he  requested  the  witness  to  write  *  new  viU  fee 
..     him,  and  directed  that  the  negroes  should  be  lent  to  &*kr 
during  his  life,  and  at  his  death  to  his  children  in-ftc* 
simple  j  that,  after  the  year  1784,  he  frequently  heanksoii-* 
citations,  both  verbal  and  written,  from  John  Fitzhvgkt* 
his  father,  requesting  permission  to  sell  some  of  Ac  &% 
groes  he  had  in  his  possession*  which  was  as  constantly  **- 
fused;  that  he  had  understood^  from  t he  family  kax^had^: 
with  difficulty,  been  obtained  to  sell  one  or  two  of  thtmi 
that,  during  the  fpur  or  five  latter  years  of  his  uncle's  life* 
he  was  so  harassed  with  solicitations  of  this  sort,  that  h* 
desired  the  witness  to  take  occasion  to  mention  the  sjibjecfe 
in  Caroline  County,  and  inform  the  people  tfapre,  that  fat. 
never  would  give  his  son  John  a  negro,  and*  i£  they  pur-, 
chased  them,  they  would  do  it  in  their  own  wropg;  em4\ 
tlie  witness  obeyed  this  injunction  by  frequently  declar&f- 
the  old  gentlemarCs  intentions.     William  Watiins  .  proms, 
that  in  1772,  the  negroes  were  sent  by  William.  Ftizkugk 
to  his  son  John,  then  living  in  the  County  of  Carojixer* 
that  he  informed  the  witness,  he  had  only  lent  them  te  hi* 
son  Johny  and  expressed  a  desire  that  the  people,  sko#ld± 
know  it;  for  tliat  he  had  no  right  to  sell  them;  butr*h|gf 
John,  after  being  several  years  in  possession,  did  **U.o#*^ 
of  them.     William  Redd,  on  the  29th  of  December,  1?3R*, 
received  a  letter  from  William  Fitzhugh,  directing  hiip  ?  Afe 
"send  to  Port  Royal  on  a  particular  day  to  meet  Jpfat*. 
".things  and  negroes,  to  be  conveyed,  &c.  all  which  M,  fast  t 
"  himf'\  that  before  John  Fitzhugh  had  sold  #ny„qf\th*# 
negroes,  the  witness  frequently  spoke  of  the  let^r^^uurt, 
dry  people,  and  informed  them  that  he  did  noj.b^Jicy^ 
John  Fitzhugh  had  any  right  to  the  negrpes  &*  /#J^ 
had  lent  him.    Jheye  is  proof  by  one.persw  P*uyr  .Qfp^dj 
Sutton^  that  this  letter  w$s , raeatioae4 1  to  .hup. farVpfcfa 
While' the  witness  was,  in  treaty  ,far  a,  jg^gjrp  gfc\,%\ 
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fokxFkzkugh  had  offered  to  sell  and  to  make  atfrti&Ktk  Mi*,  life 


fir; but  they  not  agreeing  in  the  price,  he  sold  her  shorty*   fJ^Zj^ 
afcunarda,  (m  the  year  1 784,)  to  B.  Johnson.   Before  this         v. 
tiae*  the  witaesahad  never  heard  bat  theft  the  tide  tAJohti  ind  otbcf». 
BttfmgA  to  those  negroes  was  good,  ahhough  he  h*4  act-  — — < 
ttaHnihe  neighbourhood  in  1781.  Another  witness,  (W#* 
Bam  ffvghktt,)  who  lived  in  the  employment  of  W.  Fitz* 
fmgh  from  1784  to  1787,  declares,  that  he  was  charged 
wok  a  letter  from  B.  Johnson,  of  CaroRne,  to  die  said  W. 
Ptetkugk>  requesting  his  consent  to  die  sale  of  a  negro 
tktenra  the  possession  of  his  son  J  ohm  that  W.  F.  throw- 
ing ths  Utter  in  the  fire,  declared  that  he  never  had  nor  ever 
wteddeansent  to  the  sale  of  any  of  the  negroes  he  had  lent 
tdhfr+onjohn;  that,  during  the  time  the  witness  lived 
With  #";  F*  he  was  frequendy  importuned  by  different  per- 
sons'to  aoHeit  his  consent  to  his  son  John9 s  selling  some  of 
tbe>*egtoes  in  his  possession ;  but,  from  the  agitation  of 
atfttd  always  discovered  by  W.  F.  when  the  subject  was 
mentioned,  -die  witness  was  deterred  therefrom. 

"On  die  part  of  the  defendants  there  was  abundant  proof 
tfiaft  John  Fttzhugh,  both  in  the  Counties  of  Caroline  and 
Aimkcrst,  -enjoyed  the  uninterrupted  possession  of  these 
slaves,  Biting  them  with  the  commissioners  of  the  revenue 
^hisovtOy  piytng  their  taxes,  and  never  paying  any  hire 
fa  theaa  that  was  known  to  any  person ;  that,  while  he  re- 
sMfed  to  Caroline,  a  person  (Wm.  Clasby)  who  was  his 
mtrmter;  and  another,  (Thompson  Mills,)  a  near  neighbour, 
dmufA-  understood  that  he  was  the  bona  fide  owner  of  all 
ifo-slaVes  in  his  possession;  that  an  agent  of  MeredttKs, 
(Aforftw  tVatts,}  while  in  Caroline,  made  a  conditional 
— *4i%r  with  John  Fttzhugh,  for  Meredith's  land,  lying  in 
thft-C*tbity  of  Amherst,  upon  the  faith  and  credit  of  the 
jftgftte*  tfcen  m  his  possession ;  that  John  Fitzhugh  after- 


tip  to  ti>e  County  of  Amherst,  and  confirmed 
fk$  tirmili  with  Meredith  himself,  who  declared  that  he 
'  abouM  have  credited  him  for  the  land,  but  in  conse- 
:  of  Ms  being  the  owner  of  a  number  of  slaves;  that 
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amwMlhs  brought  die  seme  dares  with  Mm,  on  die  streng 
4jrJ££Jj/  ***<**  Sfat*,  the  agent  of  Meredith,  had  been  induced  to 
7-  enter  into  a  contract  with  him,  and  that  he  had  exercbeA 
ss&stlefsv  every  act  of  ownership  over  them,  pledging  some  forte 
— — — -  loan  of  money,  obtaining  credit  for  goods,  8tc  on  the  fttb 
ef  Ms  being  the  real  owner,  friKny  some,  offering  others  A 
private  salt,  and  never  intimating  that  his  title  was  inconn 
ftete  tHi  they  wene  about  to  be  sold  to  satisfy  MeretBth'i 
execution ;  at  which  time  he  acknowledged  to  W.  S.  Cram* 
ftrd,  and  afterwards  to  Samuel  Meredith  and  Stephen  Watti, 
that  he  had  made  those  declarations  merely  to  prevent  At 
negroes  from  being  sold  at  aQ ;  that  more  than  §ve  yeah 
after  the  sale  of  the  negroes  by  execution,  John  Fkthagh 
look  credit  for  the  amount  in  a  final  settlement  withW. 
Meredith,  and  thereby  induced  him  to  give  up  a  mortgage 
$n  some  land,  which  he  had  taken  in  order  to  secure  him- 
self, should  any  claim  be  set  up  to  the  slaves ;  that,  before 
the  day  of  sale,  John  Fttzhugh  went  down  the  country,  as 
he  informed  one  of  his  sureties  for  the  delivery  of  the  prG* 
petty,  {Stephen  Watts,)  to  obtain  some  aid  from  his  father 
in  the  first  payment  of  the  land ;  and,  on  his  return,  tfctt 
the  witness  that  his  father  had  refused  him  any  assistance, 
declaring  that  he  had  already  done  enough  for  him. 
-  Hie  cause  coming  on  to  be  heard,  the  Chancellor  (As 
late  Mtv  Wtthi)  pronounced  the  following  ophtktt  and 
decree i 

u  That  a  father  putting  his  son  in  possession  of  slfcvtss, 
u  and  suffering  him  so  long  to  retain  it,  and  so  to  000*0% 
",  to  Us  own  use  their  labour  and  services  that  the  SOU* 
"  theaeby  had  gained  a  delusive  credit,  ought  to-  be  deeaah 
u  ed  to  have  given  the  slaves  to  his  son,  in  a  controversy 
"between  the  father  or  volunteer  claimants  under  hhftj 
"  and  purchasers  from,  or  creditors  of  the  son,  unless  his 
u  possession  had  been,  by  some  written  act,  registered  in  a 
14  reasonable  time  and  in  a  proper  office  shewn  to  have 
u  been  fiduciary,  or  no  more  tfeap  usufructuary  fajr  *orat 
u  written  publication  in  solemn  form  ptemonishing  people' 


#qfefc.wtam  the  son  sboold  deal  that  lie  was,  akhmigh***:  !*/*«*. 

*  the  visible,  not  the  real  owner.    John  Fitzhugh's  pes-  Vg^j.?Vf 
u  session  of  the  slates  demanded  by  the  plaintiffs  nay  be         ▼. 

5  predicated,  from  the  testimony,  to  have  been  such,  that  ^  eti>M» 

*  sB  men,  except  those  of  their  grandfather's  family,  or  in  '   ■■■ 
**  Us  eafioymem,  had  every  reason  to  believe  the  pro* 

ut*Of  to  be  concomitant  with  that  possession.  The  caw* 
utjsn:*o  the  creditor,  to  satisfy  whose  enecntian  the  slams 
**  woe  sold,  is  unimportant,  because  in  the  same  predion 
*m«t  with  them  was  every  slave  of  JthnFfatkugh*  The 
*£owt  doth  therefore  adjudge  and  decree,  that  the  bill  of 
"  the  plaintiffs  who  are  legatees,  and  therefore  vthmtec**, 
u  be  MSKISSSD,"  &c. 

From  tbia  decree  the  complainants  appealed  to  this    ~ 
Cow*. 


Itecattttwasargftedon&^nfayy  the  t9thof  March, 
IfOgyfcy  0%Mof%ferthe  appellants,  andby  Amafe^rt,  for 
*p  appellee*.  On  account  of  die  importance  of  the  sub- 
ject, the  Judges  took  till  this  tem,  t&  ctmsider  of  dtot? 
sptnion* 

Wkkhmh  {ox  the  appellants,  argtfed*  that  the  decree  of 
the  OumeeBer  was  erroneous,  as  die  proofe  m  the  cause 
cipar^r  shewed,  that  die  slates  in  question  went  but  aid 
set  £?»**  to  y^An  Fitzhugh;  and  that,  as  there  was  ml 
tjideK&of  fraud  h*  WilBam  Fitzhugh,  there  was  m>rtte 
<£  Jaw  or  equky  which  gave  the  defendants  a  preferable 
ft|bt  to  that  of  die  plaintiffs.  This  case,  having  arise** 
{ahr.to  0ur'£ftz4tf*  of  fraud*, (1)  is  to  be  considered  a»af- 
by  tile  statutes  of  13  Etiz.  c.  $.  and  27  £&&  c*  4. 
i  tore  no  clause  respecting  ioans.    On  the  main  point 

*-*   -      : , : 

iiy  lTu»  met  pasted,  as  it  was  reported  by  the  committee  of  revivors, 
WW  50th  of  November,  1785,  and  took  effect  the  1st  of  January,  178T 
tHito.  Cfcfr,  roV  JVe.  10.  p.  If  MndXrciiedBiU*  oftfU,  c.  25.  p.^1 


3*  *       Sm^tm*  C+#t+fJfip*k*\   V 

xrtiifm$.to*.tnci*am  rtfierttd  *>  the  case  o(«i%»r4At 
^3T  Xamet  et  *L(a) 

j*. Asftetbeactofttmitatioa*,  he  contended*  that  j*  mtM 

^J^USi.  a«*iT»,b«nuse0'irfls^ 

— — —  to  resume  the  stave*  at  any  tone  during  hit  life,  jfot  -wto 

J^  Cb*^-     not  fotWtodoit;  UtetfecaserfarenuniiekrHiisafeiSMsi 

(*)  1  r*.   -by  JLch  HardxtkSe,  in  iTuqf  v.  We*$br*4A,{b)  who  hs*  4ft 

2T8, 270.      ^tate  expectant  on  an  estate  for  life  or  years,  Mmd.imm 

right  to  enter  for  a  forfeiture  of  the  particular  tManfc  yit 

be  is  not  bound  to  enter  on  the  accruing  of  wwh  forfpffct* 

and,  if  he  oomes  in  time  after  the  remainder  attacbftU  4Mt 

i%  after  die  death  of  tenant  for  life,  the  aun^teflf  jijait*, 

tions  will  not  bar  him.  .      i  j  M 


Randolph,  for  the  appellees,  contended,  that  pn 
principles  of  law  and  equity,  independently  of  any  itatuftQfji 
provision,  the  purchasers  and  creditor*  *f  J*hi+X*ti&N& 
ought  to  be  protected*  As  between  the  father  ag^.jWi 
there  can  be  no  question  but  John'*  long  acnl.uainftfrupti^ 
possession,  upon  a  mere  delivery  Y  gave  him  aronyjpU>fc 
tie;  and  his  creditors  and  purchasers  may  insist  Uffltt  tmjf 
thing  which  he  might  have  done,  and  may  equally  avwl 
themselves  of  the  act  of  limitations* 

,  The  loafy  which  ia  so  much  relied  on,  is  only  jypvejMy 
the  dependents  ^nd  connections  of  Wnu  F'ttzh*g/thv  Jjfc 
juMicily  was.  given  to  the  transaction.  They  only  j>rqft£ 
the  decJanatwna  of  Wm*  Fitzfmgh  as  to  his  uitnitif]^  $f£ 
John  was  to  have  the  slaves  for  life,  remainder  t$nh^ 
children ;  but  there  was  no  contract*  either  verbal  pr  wpfs 
tr»*  no  delivery  to  Jvhn  Fitzhugh  for  any  particular  n*r- 
pose,  or  for  any  definite  period  of  time.  It  is  tnie^dugr 
prove  that  J*hn  consulted  his  father  as  to  the  sale  of  .rage 
of  the  negroes,  and  with  difficulty  obtained  his  permiasfqn 
to  sell  one  or  two ;  but  this  sale  was  permitted  by  Wtfc 
Fitzhvghy  without  connecting  his  own  claim  with  it,  so  ip* 
tp  let  the  transaction  get  to  the  ears  of  the. public.  It  wan 
made  by  John  Fitzhugh,  apparently  of  his  own.  property  ; 
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tt&it  a  smmg  proof  of  that  era***  negtigtntiOy  which  wiH  a**il,  180^ 
never  be  tolerated  in  a  Court  of  Equity.  ^Rtzk^sf 

'  There  is  foritwt  proof  that  ^*A*  Fkxhugh  exercised         ▼. 
twry  *et  of  ownership  over  this  property;  that  he  soidsom*  andotbtra. 


) 


tf  the  megroes ;  paid  the  taxes  of  the  whole ;  enjoyed  their  < 
fcmeea  without  compensation  ;  and  acquired  credk  on  the 
strength  of  his  possession  which  he  would  not  otherwise 
fcvedme.  If  William  Fitzhug-h  did  not  think  proper  to 
f*t  an  end  to  these  deceptions  practices,  he  is  justly  liable 
toaD  the  consequences  which  have  resulted.  He  who  pro* 
Jfcecs  a  ftlse  credit  shall  alone  suffer ;  according  to  the  max* 
atk^pdnonprohibet  quod  prohibere  potett,  assentire  +ide- 
utur.n(a)  On  this  principle  it  is,  that  a  stander-by,  whoff)  *•*  8 
sees  his  property  pass  into  the  hands  of  another  without  ob- 
JWtkm,  it  precluded  frorti  afterwards  asserting  his  right. 
WiHtam  Fitzkugh  ought  to  have  given  publicity  to  this 
Aaoss&ion ;  which  might  easily  have  been  effected  by  con* 
▼eying  the  negroes  in  riust  for  die  benefit  of  John'*  chiK 
Art ;  and  then  the  general  law,  which  directs  that  all  deeds 
tf  trust  shall  be  recorded  would  have  embraced  the  case, 
AttMar  period  too,  the  act  of  1758  was  m  force,  which  pro- 
vides that  all  gifts  of  slaves  should  be  in  writing  and  record* 
ed  within  a  limited  time. 

He  ltde  caveat  emptor  has  no  application  to  this  case, 
tfc  appellees  were  buying  property  of  a  person  who  had 
Sen  in  possession  more  than  twice  the  term  necessary  tq 

tl  a  complete  title  in  personal  estate ;  and  slaves,  under 
act  of  1727",  passed  as  chattels,  in  which  case  possession 
if^tiEcient  evidence  of  a  title. 

jR*e  statutes  of  13  and  2,7  Elizabeth,  of  which  our  statute 
dftrauds  is  partly  composed,  and  which  were  io  force  in  this, 
db&ry  at  the  time  of  this  transaction,  and  IVtr.  Wickham\ 
dSttt  case  of  Cadogan  v.Kennett  confirm  the  title  of  the  pur- 
dKsersv  It  is  not  contended  that  the  whole  of  the  statute  » 
enrands  as  it  now  stands  in  our  act  of  Assembly  was  then 
;  that  part  which  relates  to  loans  was  suggested  by 
linittee  of  revisors,  an&was  not  id  force  till  (he 
Vtx.ll.  Pp 
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A?*iL,l80a  first  of  January,  1787.    Those  revisors  took  a  latitude 

Sg!?Pj^''  which  has  never  been  taken  since. '  They  condensed  the 

v.         substance  of  various  laws,  instead  of  compiling  a  code. 

and  others.  But  our  statute  of  frauds  is  nothing  more  than  an  affirm* 


-'»"—  ■  /■  ance  of  the  general  principles  of  equity,  that  he  who  con- 
tributes, by  his  neglect,  to  a  deception,  shall  himself  bear 
the  loss. 

It  may  be  objected  that  all  the  defendants  have  not 
formally  pleaded  the  act  of  limitations.  This  was  unneces- 
sary. John  Fitzhuglfs  title  was  protected  by  the  act,  and 
consequently  the  tide  of  those  claiming  under  him  was, 
equally  so.  Where  a  party  derives  a  title  by  several  mesne 
conveyances,  he  has  a  right  to  avail  himself  of  any  ground 
of  law  or  equity  which  any  of  those  through  whom  the  ti- 
tle was  derived  might  have  taken.  The  delivery  of  the  ne- 
groes to  John  Fitzhugh  was  in  1772 ;  and  the  act  of  limi- 
tations, once  beginning  to  run,  never  ceases  to  operate  by 
the  occurrence  of  infancy,  coverture,  &c.  If  there  be  a 
tnoment  when  the  right  may  be  asserted  against  the  posses- 
sor, and  it  is  not  done,  no  intervention  of  infancy,  or  any 
other  legal  disability  will  prevent  the  operation  of  the  sta- 

(a)     See      tute.(a) 

JHowtL    *55.  ' 

Stoxoelv.  Ld. 

ZoucbATcrm     Wickham,  in  reply.     The  whole  of  the  testimony  proves 

??d^'D£.  this  to  have  been  a  loan  to  John  Fitzhugh  for  lifey  with  re- 
romey.Jone*.  mainder  to  his  children.     No  fraud  appears  to  have  been 
note  (a)  to  the  meditated  by  William  Fitzhugh  ;  and  the  only  effect  of  his 
ttxtb  edmon,  not  executing  a  deed  was,  that  he  ran  the  risk  of  ncrt 
identifying  the  property.      It  is  the  usual  mode  of  pro- 
viding for  children  and  their  issue  in  family  settlements ; 
and  the  circumstance  that  the  remainder  was  not  limited 
until  William  Fitzhugh  made  his  will  has  no  weight;  be- 
cause John  Fitzhugh's  title  not  having  been  consummated 
during  his  lift,  his  father  might  limit  the  remainder  at  tt&y 
time.    Nothing  is  more  common  than  for  persons,  fry  ivill, 
to  confirm  estates  before  given^  or  to  limit  remainders  cm 
such  estates.     Once  prove  that  the  negroes  were  Ient^**£flL 
it  is  a  continuing  loan  till  the  contrary  appears. 
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There  is  no-  such  maxim  as  that  he  who  gives  a  false  ere-  a*rii.,  180B. 
dlt  shall  suffer*     If  this  were  so,  a  person  having  a  carriage  ^Ykzhus^ 
and  horses  with  a  driver  from  another,  or  borrowing  from         v. 
a  friend  a  horse  or  other  property  upon  occasions  of  the  anci  others, 
most  urgent  necessity,  might  deprive  the  owner  of  them ;    ■ ' Jl    *  " '     - 
because  the  person  hiring'  or  lending'  gives  a  credit  by  giv- 
ing possession.     It  must  often  happen  in  the  intercourse  of 
society  that  a  person  ostensibly  the  owner  of  property  has 
no  right.     Though  a  person  in  possession  is  prima  facie 
the  owner,  yet  it  is  prima  facie  and  nothing  more* 

What  law  did  William  Fitzhugh  violate,  in  lending  these 
negroes  to  his  son  ?  What  negligence  can  be  ascribed  to 
him  ?  Suppose  he  had  made  a  deed  for  them  and  kept  it 
in  his  scrutoire;  would  this  have  been  notice  ?  But  it  is 
said  the  deed  ought  to  have  been  recorded.  Was  there  any 
law  in  force  at  that  time  which  required  it?  None*  How  • 
then  can  William  Fitzhugh  justly  be  charged  with  neglect  for 
not  doing  a  thing  which  the  law  did  not  require  him  to  do  ? 

Examine  the  situation  of  the  parties,  and  see  which  were 
the  most  to  blame.  William  Fitzhugh  did  what  was  common 
in  such  cases*  He  made  no  deed,  because  no  law  required 
it.  The  purchasers  on  the  other  hand  were  apprised  of 
the  state  of  the  property  by  John  Fitzhugh^  and  mi£ht  have 
obtained  complete  information  by  inquiry  of  his  father.  It 
,was  their  duty  to  have  done  so*  They  were  chargeable 
with  neglect,  and  not  William  Fitzhugh.  He  was  not  a 
*tander*by ;  for  he  knew  nothing  of  the  sale*  But  he  might, 
it  is  said,  have  given  notice  in  writing.  How  ?  Wad  he  to 
tare  published  in  the  news-papers  ?  And,  if  he  had,  was  , 
*ray  body  bound  to  read  them  ?  The  act  of  1 758  has  been 
mentioned;  but  it  has  no  relation  to  the  subject}  because 
4at  act  applies  to  gifts  of  slaves,  and  this  is  the  case  of  a 
fan,  But  John  Fitzhugh  paid  the  taxes  on  those  negroes !  , 

kthere  any  thing  more  common  than  for  persons  in  pos-     < 
.aewion  of  negroes  to  pay  the  taxes,  who,  notwithstanding, 
hav$  no  right  to  them  ?    A  complete  answer  to  all  these  ar- 


ami*  lM-gument+iS)  that  the  eale^was  ferbiddent  and  the  credfot* 

VjQ^/  afld  other*  purchased  at  their  peril, 

y.  .As  to  those  defendants  who  have  not  pleaded  or  relied  a* 

and  o^thtf  i .  &*  act  °f  limitations,  it  is  clear  that  they  canwt  take  die 
v  ■  ■  benefit  of  it.  The  act  cannot  be  given  in  evidence  ij*  a  auk 
.in  Chancery ;  because  the  complainant  would  be  deprived 
f4  an  opportunity  of  replying  such  matter  as  would  taifca  tkc 
case  out  of  the  statute.  And,  as  to  John  Fitzhvgh  him- 
self, he  could  not  plead  it,  because  he  held  the  slaves  no- 
toriously on  loan*  - 

Friday i  April  %2*     The  Judges  delivered  their  opi- 
nions. 

Judge  Tucke&.     William  Fitzhugh  of  Marmion  in  K* 
'  George  county,  about  the  year  1 772,  put  his  eldest  son  John 
in  possession  of  sundry  slaves^  which  he  carried, £r%t  to  Garp 
line  county,  and  afterwards  to  Amherst*  He  some  years  af- 
ter sold  one  of  them  to  Thomas  Anderson^  and  another  to 
Taliaferro.     About  eighteen  months  after  his  removal  jp 
Amherst  several  of  them  were  taken  and  sold  under  an  exe- 
cution.   John  forbade  the  sale,  which  took  place  ia  178?* 
tViltiam%ncver  brought  suit  in  his  life-time  for  any  of  the^; 
but  by  his  will  dated  in  Marchy  1789,  aiid  proved  in  June* 
1791,  he   bequeathed  to  his  son  John,  aall  the  negroes 
^  which  he  had  hitherto  lent  hint  during  his  life,  and  at  jus 
"  decease  &e  whole  of  them,  and  their  increase  to  be  equal- 
"  ly  divided  between  his  two  eldest  sons  flow  living  b£  his 
-   u  present  wife."    The  appellants  are  those  sons,  who  have 
brought  a  suit  by  their  guardian  against  the  purchasers* 
and  their  descendants,  for  those  slaves  and  their  increase. 
There  is  no  evidence  in  the  record  that  the  slaves  Were 
given  to  John  Fitzhugh  by  his  father :  on  the  contrary 
the  evidence  of  the  delivery  to  him,  seems  to  shew  that  Jt 
was  intended  by  theiather  as  a  loan,  only*  Some  of  the  de- 
fendants have  pleaded  the  act  of  limitations :  they  all  insist 
that  they  are  fair  purchasers.    The  Chancellor  was  of  opt- 
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l&ft, a  that  the  father  having  suffered  his  son  to  reihain  $o  xVatt,  t8dfc. 
4  long  in  possession  of  the  slaves  to  his  own  rise,  ought  to  VpOf?Jr' 

*  bd  deemed  in  a  controversy  between  himself,  orvolun-         r. 
*\eew  wide*  him,  and  creditors  of  die  son,  or  purchasers  ^  0*her»# 
&  from  him,  to  have  given  him  the  slaves,  unless  his  pos-      ■ 

**  session  had  been  under  some  written  act,  registered 

*  within  a  reasonable  time,  and  in  a  proper  Court  shews 

*  16  have  been  fiduciary,  or  no  more  than  usufructuary, 

*  bf  state  written  publication  in  solemn  form  premonishing 

*  people  with  whom  the  son  should  deal,  that  he  was  al- 
M  though  the  visible,  not  the  real  owner."  And  dismissed 
tfe  bill  with  costs,  8cc.  from '  which  decree  the  complain- 
ants have  appealed* 

The  lapse  of  time  between  the  loan  (if  in  fact  it  were 
a  loan)  of  the  slaves  by  the  father  to  the  son,  being  nearly 
iir  quite  twenty  years,  the  period  between  the  sale  of  those 
sold  by  John  Fitzhvgh  and  the  father's  death,  being  equal 
to  that  which  the  act  of  limitations  makes  a  perpetual  bar 
'to  the  action  for  the  recovery  of  them  by  the  father ;  and  tha* 
'which  elapsed  between  the  taking  them   and  selling  them 
ikAit  execution,  and  the  death  of  the  father,  being  little 
Short  of  that  which  constitutes  a  bar  to  such  recovery,  I 
tobngiy  incline  to  approve  of  the  Chancellor's  opinion  an4 
'decree,  throughout     I  have  no  hesitation  in  thinking  it 
Ought  to  be  affirmed  as  to  those  defendants  who  have  plead* 
ed  the  act  of  limitations.     And  upon  the  principles  of  pub- 
lic policy  and  utility,  I  think  it  ought  to  be  affirmed  as  to  - 
&e  others.    Five  years  peaceable  possession  of  a  slave  will 
iterate  as  a  bar  to  the  recovery  by  the  former  owner,  un- 
lesa  some  express  bargain  or  agreement  be  proved,  shew- 
ing that  the  possession  of  the  holder,  is  in  fact  the  posses- 
sion of  him  who  claims  the  absolute  property.     If  no  such 
^fopf  be  adduced  the  law  construes  the  property  to  be  in 
Tfini  who  hath  the  unqualified  possession,  for  such  a  length 
qf  tii^e.     And  as  to  the  creditors  of  the  holder  who  may 
lave  acquired  a  title  under  aivexecution,  and  as  to   pur- 
chasers either  at  a  public  sale  under  execution,  or  from 
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A'bil,  1808-  the  holder  himself,  an  acquiesence  in  their  titles  and  pos- 

Fitzhugh    8esslon  tnus  acquired,  seems  to  me  to  be  a  legal  bar,  and 

▼.  equally  one  in  equity.     The  gift  to  the  grandsons  can  have 

•nd  others  no  reference  to  any  period  antecedent  to  the  death  of  Wti- 


"  pam  Fitzhugh  ;  for  no  remainder  in  a  slave  could  have  been 

created  by  any  verbal  gift,  made  at  the  time  of  the  delivery 
to  John  Fitzhitghy  and  none  is  pretended  to  have  been 
made  by  dee4  ;  and  the  devise  in  the  will,  I  consider,  as 
.  .merely  void  and  ineffectual,  after  such  a  long  period  as  in- 
tervened in  this  case.  I  am  therefore  in  favour  of  an  af- 
firmance of  the  decree. 

Judge  Roane.     The  first  part  of  the  second  section  of 
(a) Rev.  Code,  the  act  of  1785  to  prevent  frauds  and  perjuries,^)  m  rela- 
w  p'    '     tion  to  conveyances,  8cc.  to  defraud  creditors  and  purcha- 
sers, was  taken  from  and  intended  to  be  co-extensive  with, 
the  English  statutes  of  13  Eliz.  c.  5.  and  27  Eliz.  c.  4. 
This  is  not  only  evident  from  comparing  it  with  them, 
but  has  also  been  so  decided  by  the  Supreme  Court  of  the 
(£)  1  Chmch9  United  States,  in  the  case  of  Hamilton  v.  RussellJ(J!)    In 
3*  that  case  the  Court,  moreover,  said,  that  those  acts  of  Par- 

liament are  to  be  considered  as  only  declaratory  of  the  prh> 
ciples  of  the  common  law.   The  Court  of  King's  Bench  had^ 
(c)  Cowp.434.  previously,  in  the  case  of  Cadogan  v.  Kennett^c)  declared 
that  the  principles  and  rules  of  the  common  law,  as  now 
universally  known  and  understood,  are  so  strong  against 
fraud  in  every  shape,  that  the  common  law  would  have  at- 
tained every  end  attained  by  the  said  statutes ;  and  that 
these  statutes  cannot  receive  too  liberal  a  construction,  or 
be  too  much  extended  in  suppression  of  fraud.     It  is  adef- 
ed,  in  the  same  case,  that  many  things  are  considered  as 
circumstances  of  fraud  $  that  the  statute  says  not  a  word 
about  possession ;  (which  is  also  the  case  with  the  clause 
of  our  act  of  Assembly  now  in  question ;)  but  that  the  law 
says  that,  if  after  a  sale  of  goods  the  vendor  continues  m 
possession,  and  appears  as  the  visible  owner,  it  is  evidence 
of  fraud ;  because  goods  pass  by  delivery.  ** 
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It  has  since  been  decided  in  Edwards  v.  Harben^a)  as  well  a*ri?.,  1808, 
as  in  the-beforementioned  case  of  Hamilton  v.  Russell^  ^^k^h 
(in  which  our  act  of  1785  was  directly  brought  into  ques-         v. 
tion,)  that,  unless  possession  follows  and  accompanies  the  ^^  others. 


.deed,  such  deed  is  adjudged  to  be  fraudulent ;  that,  in  the r 

case  of  an  absolute  and  unconditional  deed,  that  cannot  be  rL  594. 
said  to  be  the  case  where  possession  is  retained  by  the  ven- 
dor; and  the  decision  in  Cadogan  and  Kennett  is  justified 
in  the  case  of  Edwards  v.  Harben,  by  considering  that  the 
possession  was  consistent  with  and  accompanied  the  deed 
made  in  that  case  in  favour  of  the  wife. 

Both  these  authorities  also  shew  that,  where  the  deed  is 
absolute,  the  retaining  the  possession  is  per  se  fraudulent 
in  point  of  law,  and  not  merely  an  evidence  of  fraud. 

These  cases  go  to  shew  that  the  statutes  in  question  arc 
merely  supererogatory  in  relation  to  the  common  law ;  that 
the  decision  respecting  the  separation  of  the  possession 
from  the  title,  thus  adjudged  to  be  in  itself  fraudulent, 
does  not  result  from  the  terms  of  the  statute,  but  from  the 
general  principles  of  law ;  that  the  only  cases,  in  which 
such  separation  can  stand  justified,  are  those  m  which  the  \ 

possession  is  consistent  with,  and  called  for  by,  some  deed 
under  which  the  property  in  question  is  limited  and  claim* 
ed ;  and  mat  the  reasons  upon  which  the  said  statutes  are 
founded  cannot  be  too  much  extended  for  the  purpose  of 
oppressing  fraud*     Upon  the  point  of  possession  also,  it 
will  be  seen  not  only,  that  possession  is  every  where  con- 
sidered as  the  indicium  of  property  in  relation  to  person- 
al goods,  but  also  that  the  third  point  resolved  in  Twine9* 
9*e(£)  is,   "  for  that  the  donor  continueth  in  possession  (*)  3  Ce.  Sep. 
tf  and  nseth  them"  (the  goods  in  question)  u  as  his  own,"     % 
(is  in  this  case,)  u  and  by  reason  thereof,  he  tradeth  and 
trafficketh  with  others  and  defrauds  and  deceives  them." 
Tlie  general  principle  arising  out  of  the  above  decisions, 
wken  simplified,  is,  that  an  unqualified  contract,  whereby 
the  possession  of  goods  remains  in  one  man  and  the  right 
ift  another,  is  fraudulent;  not  only  for  the  reason  so  cm- 
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at*il,  WO&phaticalh/  expressed,  ut  supra,  from   Twitu?*  oase/fcut' 
ako,  because,  as  is  above  said,  in  the  case  of  Cadogm  ▼. 
Kennetty  "  goods  pass  by  delivery  :n  and,  in  the  case  of 
Hamilton  and  Russell  it  will  be  seen,  that  no  difference  in 
•  this  respect  exists  between  slaves  and  other  goods. 

Is  not  the  above  precisely  the  definition  of  the  case  be- 
fore us  ?  While  the  possession  exists  in  the  son,  does  not4 
the  right  exist  in  the  father?  It  existed  in  him  always,  be- 
cause the  testimony  does  not  shew  that  he  lent  the  nc-' 
groes  to  his  son  for  any  given  time,  and  therefore  might  at 
any  time  have  resumed  the  property. 

While  it  is  agreed  that  so  much  of  our  act  as  1  have  just 
referred  to  was  taken  from  the  two  English  statutes  "of 
Elizabeth,  I  cannot  see  that  the  latter  part  of  the  section  m 
question  finds  any  correspondent  provision  in  any  English 
statute.  I  mean  the  part  respecting  the  recording  of  agree- 
ments made  on  consideration  not  deemed  valuable  in  law; 
and  that  respecting  goods  loaned.  * 

The  clause  respecting  goods  loaned  is  as  follows : 

44  And  in  like  manner,  where  any  loan  of  goods  or  clW-* 
"  tels  shall  be  pretended  to  have  been  made  to  any  period, 
11  with  whom,  or  those  claiming  under  him,  possession* 
44  shall  have  remained  by  the  space  of  Jive  years,  whhitflt 
44  demand  made  and  pursued  by  due  process  of  law  otithe 
44  part  of  the  pretended  lender,  or  where  any  reservation 
14  or  limitation  shall  be  pretended  to  have  been  m&dte  of  & 
"use,  or  property,  by  way  of  condition,  reversfatoi re- 
44  mainder,  or  otherwise,  in  goods  and  chattels,  thfefoft- 
44  session  whereof  shall  have  remained  in  another  as  afore- 
44  Arid,  the  same  shall  be  taken' as  to  the  creditors  aaf 
44  purchasers  of  the  persons  aforesaid  so  remaining  in  p6s^ 
44  session,  to  be  fraudulent  within  this  act,  and  that  tftit 
44  absolute  property  is  with  the  possession,  unless  such  16&* 
44  reservation  or  limitation  of  use  or  property  were  declared 
44  by  will  or  by  deed  in  writing  proved  and  recorded  M 
44  aforesaid.1* 

On  this  clause,  which,  being  posterior  to,  does  not  ei** 
brace,  our  case,  I  will  remark,  that  this  provision,  or  one 
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umilar,  in  principle,  (however  indefinite  as  to  detail  or  ±**IL>  VOS- 

modification,)  may,  as  justly  and  naturally,  be  deemed  to    p^^^ 

h«re  resulted  from  the  general  principles  of  law,  as  that.         v. 

jqst  noticed  in  relation  to  the  first,  branch  of  this  section,  and  otter*  • 

and  was  intended  to  put  an  end  to  all  future  litigation  de-  J  l  ■ 

pending  upon  the  point  of  possession  only.   Considering  that 

dje  wide  field  carved  out  for  perjury  and  litigation  by  the 

indefiniteness  of  the  principle  in  relation  to  possession  would 

be  productive  of  much  public  inconvenience,  our  act  of 

{quids  has  improved  upon  that  of  England  by  extending 

itself  into  this  subject  also,  and  establishing  one  certain 

standard  in  relation  to  possession  in  respect  of  loans*     In 

t*tHity,  and  in  principle,  this  provision  is  analogous  to  that 

beneficial  one  in  the  same  act  which  relates  to  the  sale  of 

lands,  marriage-agreements,  &c.    But  I  take  the  law  always 

to  haye been  in  this  country,  and  in  England,  (and  which* 

probably  is  not  changed  or  affected  by  the  before  cited  pas* 

sage  from  the  act  of  1785,)  that  whilst  loans  of  personal 

goods  were  permitted,  the  borrower  keeping  himself  stricdy 

within  the  pale  of  his  authority  in  relation  thereto,  yet, 

whensoever  he  should  overstep  the  limits  of  his  character. 

^hrrawer^  act  as  owner  over  them,  or  sell  them,  (espe- 

caaOj:  with  the  knowledge  and  consent  of  the  lender,)  he 

sfcoiild  be  taken  to  be  the  owner,  in  reference  to  all  those  who 

vytf  have,  been  drawn  in  by  these  acts  to  give  him  credit  ? 

and  tljat,  in  such  case,  the  lender  is  not  to  be  permitted,  by 

laj.  neutrality  and  connivance,  to  aid  in  the  perpetration  of 

'  Jfe -considering  this  case,  therefore,  as  anterior  to  the 
tjKratioix  of  our  act ;  while  I  do  not  feel  myself  at  liberty 
tejake,  hi  relation  to  loans,  as  bold  a  ground  as  is  above 
tf£en,  urider  the  statute  of  Elizabeth,  in  relation  to  con* 
Wtances,  namely,  that  a  separation  simply,  of  the  posses- 
q^froip  the  right,  for  any  portion  of  time,  shall  be  held 
tjfce  fraudulent,  I  have  no  hesitation  to  say  that,  if  the 
borrower,  with  the  knowledge  and  consent  of  the  lender, 
dgpaits  from  his  true  character,  and,  in  the  strong  and  just 
language  in  Twiners  case,  "  itseth  the  goods  as  his  own, 
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▲PftiL,  1808. "  and,  by  reason  thereof  \  tradeth  and  trafficketh  with  others, 
v|l£^J|^  "  and  defrauds  and  deceives  them?  the  lender  and  all  vo» 
v.         luntecrs  under  him  shall  be  bound  thereby* 

tod  others.  As  to  the  facts  in  die  case  before  us,  although  Mrs. 
"■  ■  '  ■  Fitzhugh  and  Allison  prove  William  Fitzhughys  intention 
to  lend  the  negroes  to  John  Fitzhugh  for  hi*  life,  there  * 
no  testimony  to  shew  that,  in  fact,  any  contract  xvaa  mock 
to  lend  them  for  any  determined  period.  WUkam  Fitzhugh 
had  therefore  always  the  right  of  property  in  him  *  and  his 
rjght  of  action  accrued,  if  not  fron.  die -very  time  of  the 
loan,  at  least  from  the  time  of  the  sales  in  question*  Wil- 
liam Fitzhugh  had  not  postponed  his  right  to  demand  these 
negroes  until  after  his  son  JohrCs  death ;  and  this,  perhaps 
(for  I  have  not  looked  into  it,)  is  an  answer  to  the  ease 
stated  on  this  point  from  Vezey*  If  William  Fkzhugtf* 
right  of  action  accrued,  even  on  the  latter  event,  the  pfca 
of  die  act  of  limitations  is  a  bar  in  favour  of  those  who  httv* 

(fr)l  Str.  556.  resorted  to  it.  The  case  of  Grey  v.  Mendez^d)  shews  thai, 
when  the  five  years  have  once  commenced*  -  they  nliiiwcr 
all  mesne  acts,  such  as  coverture,  infancy,  fee.  but  X  cetirfn 
to  die  merits  of  the  case.  » 

It  is  indeed  proved,  by  some  of  William  Fkzhqga'f 
overseers  and  members  of  his  family,  that  these  feegjftes 
Were  only  lent;  and  this  was,  also,  probably  know*  tot* 
few  others  to  whom  it  was  mentioned,  and,  in  some  iar 
stances,  by  William  Fitehugh7*  desire.  On  the  am&*xp> 
several  persons  residing  even  in  die  County  of  Garo/km* 
where  the  transaction  first  originated,  (one  of  them,  *o$, 
an  overseer  of  John  Fitzhugh,)  prove  that  these  negroe* 
were  considered  as  John  Fitzhughys  property*  that  he  mod 
them  as  his  own,  gained  credit  upon  them,  and  eveascU 
one  of  them*  This  sale  being  known,  it  was  naturally  to 
be  presumed,  from  his  near  residence,  that  hit  father  k%ew 
and  approved  of  it,  and  it  may  not  hare  been  equaUy  *+, 
torious,  that  this  sale  was  by  his  special  leave*  and  assented 
to  by  him  with  difficulty.  The  father,  therefore,  ought  t* 
"be  bound  by  the  presumption  and  consequences, 
out  of  this  circumstance*    Besides,  he  suffered  Jqr 
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V 

without  objection,  to  remove  them  into  a  distant  County,  avail,  180ft 


in  which  County*  as  well  as  in  Caroline ',  he  used  every  act    F.   .     . 
of  ownership  over  them,  and  gained  credit  upon  them.         v. 
fHmFitzhug h  always,  both  before  and  after  the  sale  in  JS^f^ 

178&,  spoke  of  them  as  his  own ;  and  the  purchasers  at  the      

safe  were  authorised  to  consider  his  conduct  at  the  sale, 
(which  also  was  withdrawn  in  a  conversation  with  Crarwr 
firdy  who  most  probably  communicated  that  withdrawal 
to  others,)  as  a  fraudulent  attempt  to  evade  the  execution, 
I  must  not  here  omit  to  remark,  that  John  Fitzhugh  was 
the  eldest  son  of  an  opulent  father ;  that  this  provision,  ad-  * 
miUing  the  property  to  have  been  absolutely  given,  was, 
probably,  but  a  reasonable  advancement  to  him ;  and'uiatp 
therefore,  (and  tinder  the  general  usage  in  this  reipect,) 
the  property  might  naturally  and  reasonably  be  taken  to 
have  been  his  own.  On  the  whole,  this  is  a  strong  case 
4ot  die  purchasers.  I  cannot  differ  this  claim  from  one 
nude  for  the  negroes  by  the  father  himself;  and,  if  the  fa-* 
ther  himself  were  before  us,  no  man  could  hesitate  to  de* 
cree  him  to  abide  by  the  fruits  of  his  own  fraudulent  con* 
dost*  concealment^  or  connivance. 

On  these  grounds,  I  approve  of  the  Chancellor's  decree* 
Bat  i  have  formed  no  opinion  (as  he  seems  to  have  done) 
as  to  what  act,  on  the  part  of  a  lender,  might  be  proper  and 
tftficitnt)  under  circumstances  similar  to  the  present,  to 
■wpel  the  consequences  arising  from  similar  transactions* 
tins  is  Hot  called  for  in  the  present  case,  and  is  the  less 
tfecessary  to  be  settled  by  the  Court  as  a  general  regul^- 
Hoft,  in  consequence  of  the  provision  before  mentioned,  as 
Jaftoduced  into  the  act  of  1785,  in  relation  to  loans* 

■  fudge  Fleming.  This  appears  to  be  a  very  plain  case. 
The  reasons  given  by  the  Chancellor  for  dismissing  the  bill 
»t  too  cogent  to  be  gotten  over.  John  FitzkugKs  long 
ttotoerrupted  possession  of  the  slaves  afforded  a  strong 
Jtesncnption  that  they  were  h|s  own  property,  upon  the 
Jtoength-of  whaeh  he  obtained  extensive  credits.     The 
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af&il,  1608.  knowledge  that  he  had  received  them  from  his  father  a* 

^^Fitziu^  *oan'  was  c011"1^  wkly  to  the  family  of  Fitxhughf  and 

v.         the  great  distance  to  which  he  removed  from  his  fathers 

ami  others,  dwelling,  rendered  it  next  to  a  miracle  that  the  circnm* 

i      -     *     stance  could  have  been  known  to  others*     The  dangercm 

?nd  pernicious  consequence  pf  giving  countenance  to  suck 

claims  as  this,  is  too  obvious  to  need  a  comment*    I  there* 

fore  concur,  in  opinion,  that  the  decree  dismissing  die 

plaintiff's  bill  be  affirmed. 


By  the  whole  Court*  (absent  Judge  Lyovs,)  the  deem 
of  Nthe  Superior  Court  of  Chancery,  dismissing  the  cons* 
plainant's  bill,  was  affjrjcejd.  " 


Mantz  against  Hendky. 


Saturday, 
April  16. 

An  original  ASA  BACON,  as  attorney  for  Francis  Mantz,  oa  th* 
^■iorhtoelthc  12th  day  of  August,  1796,  obtained  an  attachment  fro»  a 

act  of  yon. 

25,  1806,(1)      ' ' — 

have  been  °     O)  ^  ***' Code9  3  *°L  c-  ™-  P-  ^  wAer*  the  **w  *•  altered, 
granted  to  A 

creditor,  whose  claim  exceeded  20  dollars,  or  1000  pounds  of  tobacco,  on  the  ground 
that  his  debtor  intended  to  remove  his  effects,  or  would  elude  the  ordinary  legal  pro» 
cess,  but  only  on  the  ground  that  he  was  actually  removing  out  of  the  County  or  Cor- 
poration privately,  or  absconded  or  concealed  himself  so  that  the  ordinary  process  of 
law  could  not -be  served  upon  him. 

The  complaint  on  which  an  attachment  is  issued,  and  the  bond  sftd  security  ft*  Ht 
due  prosecution,  ought  to  be  made  and  given  by  the  creditor  himself,  and  not  by  hjs^ 
attorney  at  lavs. 

An  attachment  irregularly  issued  ought  to  be  quashed  ex  oMeio  by  the  Court  to 
which  it  is  returned,  though  bail  be  not  given,  nor  any  plea  filed  by  the  defendant » 
and,  in  like  manner,  the  Court  ought  to  quash  it,  on  errors  In  arrest  of  judgment, 
after  pleadings  and  a  verdict  for  the  plaintiff. 

A  plea  in  abatement  to  an  attachment  ought  not  to  conclude  with  praying  judgOMOt 
if  the  plaintiff  ought  to  have  and  maintain  his  attachment  and  action,  but  only  that  the 
attachment  be  quashed. 

A  general  demurrer  to  a  plea  in  abatement  ought  to  be  sustained,  though  the  pis* 
be  defective  in  point  of  form  only. 

The  plea,  that  the  defendant  never  absconded,  is  a  plea  in  abatement. 

A  District  Court  ought  not,  in  anv  case,  merely  to  reverse'  the  judgment  of  a  Coon* 
ty  Court,  in  general  terms;  but  should  proceed  to  render  such  judgment  as  the  Cow** 
Court  ought  to  have  rendered. 
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Magistrate  of  Loudextn  County  against  the  property  of  apml,1808. 


Ifohn  Hendley,  having  made  oath,  as  recited  hi  the  attach-      |^tz 
tooot*  that  he  held  in  his  hands,  for  the  purpose  of  collec-    m  v- 
turn,  a  bond  against  the  said  Hendley  for  sixty  pounds, 


i  which  had  been  assigned  to  the  said  Mantz  by  a  certain 
!  Xathm  EUis,  and  that  be  had  "  grounds  to  suspect  and 
*  verify  believed,  that  the  said  Hendley  intended  to  remove 
i  ?M*efecU,  and  would  elude  the  ordinary  legal  process" 
He  attachment  bond  was  executed  by  Bacon  with  a  se- 
curity. It  recited,  that  he  as  attorney  had  prayed  and  ob- 
tained die  attachment ;  and  was  conditioned  that  Bacon 
and  hi&seciirity  should  satisfy  and  pay  to  Hendley  all  costs 
which  should  be  awarded  to  him  in  case  the  said  Bacon 
should  be  cast  in  the  said  attachment,  and  all  damages 
which  should  be  recovered  against  the  said  Bacon  for  suing 
out  the  same* 

.  At  the  ensuing  Loudoun  Court,  Hendley  gave  bail  and 
obtained  a  release  of  the  attached  effects.  At  the  rules  in 
October ,  a  declaration  was  filed  in  the  name  of  Mantz  as 
pbottiff;  and  Hendley  took  a  special  imparlance,  "  re* 
u  serving  all  benefit  of  exception,  as  well  to  the  attach* 
"  ment  as  to  the  declaration:"  after  which  the  cause  was 
continued  at  the  rules  until  March,  1797,  when  the  words 
"  nevci*  absconded,  and  demurrer  joined,1'  are  found  in 
th$jrccarcL 

*  At  June  Court,  1798,  Hendley  obtained  leave  to  amend 
nftpiea*  He  thereupon  prayed  oyer  of  the  attachment^ 
dfcdaration  and  bond,  and  filed  a  plea,  saying,  "  that  the 
"^plaintiff  ought  not  to  have  and  maintain  his  action  and  at' 
^ttchnjent  against  him,  because  he  was  not  removing  out 
44  of  the  County  aforesaid  privately,  nor  absconded  or  con- 
"ceafed  himself  so  that  the  ordinary  process  of  law  could 
w  not  be  served  on  him,  as  was  alleged  and  complained  of 
UJ&  said  attachment;"  concluding  with  "  and  this  he  is 
ready  to  verify ;  wherefore  he  prays  judgment  if  the  said 
u  Jjlajntiff  ought  to  have  and  maintain  his  attachment  and 
"action  aforesaid  against  the  defendant  for  his  debt  and 
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April,  1808. "  damage*  aforesaid,"  &c*  To  the  end  of  this  plea,  thp 
•word*  u  and  payment"  are  added  in  the  record.  The 
plaintiff,  by  his  counsel,  objected  to  this  plea,  that  in  thlH 
stage  of  the  suit,  oyer  could  not  be  craved  of  die  attacfe 
ment ;  and  if  it  could,  it  ought  not  to  be  connected  with  or 
made  a  part  of  the  said  plea*  The  Court  overruled  the 
objection ;  to  which  opinion  a  bill  of  exceptions  was  signed 
and  sealed*  The  plaintiff  then  filed  a  general  demurrer  to 
the  first  plea,  and  replied  generally  to  die  plea  of  payment, 
and  issues  were  joined.  On  argument,  the  Court  sustained 
the  demurrer ;  and  a  Jury  being  impanelled  to  try  the  is* 
sue  on  the  plea  of  payment,  found  a  verdict  for  die  plain* 
tiff.  The  defendant,  by  his  counsel,  filed  errors  in  arrest 
of  judgment ;  1st.  That  the  attachment  was  erroneous,  be* 
cause  it  was  issued  on  the  complaint  of  the  attorney  f  and 
Hot  on  the  complaint  of  the  plaintiff*,-  2dly*  That  the  con* 
dition  of  the  attachmenfc-bond  was  not  such  as  the  law  re- 
quires ;  and,  lastly.  That  the  attachment  and  the  attachment* 
bond,  and  all  the  proceedings,  were  erroneous,  illegal  and 
insufficient.  At  a  subsequent  term,  the  Court  <jverrukd 
these  objections,  and  entered  judgment  for  tbepUmtHE 
The  defendant  appealed  to  the  District-Court  of  Dumfries 
where  the  judgment  was  reversed,  in  general  terms,  with* 
out  proceeding  to  enter  any  other  judgment  in  the  room  of 
that  of  the  County  Court ;  and  thereupon  Mantx  appealed 
to  this  Court. 


Williams,  for  the  appellant,  observed,  that,  after  the  do* 
fendant  had  pleaded  and  given  bail,  no  exception  could  bo 
taken  to  the  attachment  or  attachment-bond*  If  he  thought 
the  attachment  issued  irregularly,  he  might  have  mooted 
the  Court  to  quash  it ;  but,  having  pleaded,  he  waived  such 
Ejections.  The  law  is  the  same*  where  a  writ  issues* 
Which  is  improper  upon  the  face  of  it,  and  the  defendant 
pleads  to  the  action;  for,  after  that,  it  is  too  late  to  crane 
oyer  of  the  writ.     At  any  rate,  the  attachment-bond  *tbwl 
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fcot  part  of  the  record;   for  oyer  of  tKat  bond  was  not  xpril,  1808. 

If  the  County  Court  proceedings  were  erroneous,  the         v. 
District  Court  was  wrong  also;  because  it  merely  reversed  ey' 

tbe  judgment  of  die  County  Court,  but  entered  no  judg- 
ment at  all ;  whereas  such  judgment  should  have  been  pro* 
nounced  by  the  District  Court  as  the  County  Court  ought 
to  lave  rendered. 

BotUy  for  the  appellee,  insisted  on  die  following  points: 

Istr  That  the  complaint  on  which  the  attachment  was 

founded  wag  not  conformable  to  the  6th  section  of  the  act 

on  that  subject  jftf)  being  not  that  Hendley  had  absconded,  (d)Rn.Code, 

fcut  Ait  he  intended  to  remove  his  effects,  and  vwuld  elude  p' 

die  ordinary  legal  process ;  2d.  That  the  bond  was  illegally 

fchren  by  the  plaintiff's  attorney,  instead  of  the  plaintiff 

himself';  3di  That  it  was  not  too  late  to  crave  oyer  after  a 

special  imparlance  reserving  all  exceptions,  and  after  an 

immaterial  issue  had  been  joined,  and  leave  granted  to 

Amend  the  plea ;  and  4th.  That  the  attachment  and  attach- 

m4nt«bond,  being  the  groundwork  of  the  proceedings,  (all 

of  which  akte  summary,)  would  farm  a  part  of  the  record 

jwitho*r<ty*r.    The  intention  qi  the  act  of  Assembly  was 

to  introduce  a  new  mode  of  proceeding,  different  from  that 

In  twe  under  the  common  law*     No  declaration  or  plead* 

togs  would  bare  been  requisite,  if  bail  had  not  been  given: 

of  course,  they  were  not  necessary  after  bail  was  given* 

The  declaration,  therefore,  ought  not  to  have  been  ad* 

nftted-;  bat  all  the  proceedings  ought  to  have  been  founded 

m  the  attachment  itself. 

J'h; 

U'WiiUamsj  in  reply.  The  attachment  law  is  a  remedial 
Iflft,  and  ought  to  be  construed  liberally*  According  to  its 
ttr  construction,  a  declaration,  in  such  case,  is  proper*  If 
>  were  not  necessary,  why  should  bail  be  given  to 
er  the  ultimate  judgment  of  the  Court?  If  the  pro* 
were  intended  to  be  merely  summary,  judgment 


j 
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avril,  1808.  would  be  entered  immediately  without  bail,  and  by  the 

K^^^  Court,  without  a  Jury.    But,  where  the  attachment  is  re-" 

.v.         plevied,  it  ought  to  go  on  as  an  ordinary  suit. 
Hendley. 


Tuesday j  April  26.    The  Judges  delivered  their  opt- 

piotis.  ' 

Judge  Tucker.     Asa  Bacon  (as  attorney  for  Maritzf 
obtained  an  attachment  against  the  effects  of  Hendley.  Thfe' 
warrant  recites,  that  Bacon  had  made  oath,  "  that  he  Had 
*4  grounds  to  suspect,  and  verily  did  believe,  that  Hehdhf 
44  intended  to  remove  his  effects,*  and  u  that  he  •ufflehidB1 
"  the  ordinary  legal  process,*'  &c.    Hendley  gave  bail,  it 
the  return  of  the  attachment.    The  cause  was  proceeded 
in  at  the  rules,  when  the  defehdant  pleaded  that  he  was  n&r 
removing,  &c.  to  which  there  was  a  demurrer,  and  judg-  ' 
metit  for  plaintiff  thereupon.    He  also  pleaded  paymtt&i 
*  which  was  found  against  him.  ' 

Upon  the  first  consideration  which  I  had  of  this  caiiscj 
r  was  prepared  to  shew  that  the  County  Court  deddSf* 
right  upon  the  demurrer  to  the  defendant's  plea,  In  tbe 
form  in  which  it  was  pleaded,  which  seemed  to  me  to  be 
irfaterially  defective.     And^of  that  opinion  I  am  st3l?;iMa 
think  it  unnecessary  to  detain  the  Court  with  my  ftasofoi^ 
because,  upon  a  more  minute  examination  of  this  warttfir 
of  attachment,  it  is  so  materially  defective,  that  the  Court* 
ought,  ex  officio^  to  have  quashed  it,    upon  in*Pcctidny 
Without  waiting  for  a  plea  in  abatement.    The  general  rtffl? 
is,  that  where  a  writ  is  only  abateable,  it  must  be  abaticdiSr 
pleading  in  time ;  for  matters  in  and  before  the  writ  caMWr 

(a)  1  Soli-  2.  be  taken  advantage  of  in  error  .(a)  But  where  it  appears  ttr 
j^^^the  Court,/rom  the  writ  itself  that  it  ought  to  abaie%fokt 
cited  in  £ac.  the  Court  ought,  ex  officio,  to  give  judgment' against  nKT 
hattment,  H."  plaintiff,  though  the  defendant  does  not  plead  in  abatement 

(b)  *Bac.  otherwise,  where  it  does  not  appear  in  the'rOrit&j^lffik^ 
Iks  Plead-  attachment  law  authorises  that  mode'of  proceeding,  Xmf 
****,   .  •    whcre  a  person  makes  complaint  to  a  magistrate,  thartfl* 
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fcfcto?  **  removing'  out  of  the  County  or  Corporation,  pri-  Ate*,  18Q$> 

YATELY,  Or  ABSCONDS  QT  CONCEALS  filMBELF,   SO  that  the    ^^^7^ 

or&iary  process  of  law  cannot  be  served  upon  him.  Here  ti 
Ac  O^th  is,  that  the  party  hath  grounds  to  suspect  that  -?**?._  ^ 
Hendiey  u  intends  to  remdve,  and  that  he  will  elude  the  or- 
*  cfinary  legal  process.*  This  was  not  a  sufficient  reason 
for  granting  the  attachment.  It  ought  to  have  been  shewn 
that  Jre  actually  was  removing  privately,  or  actually  did 
nhc$ndf  or  actually  did  conceal  himself;  either  of  which 
fiicts  might  have  furnished  a  Sufficient  reason  for  the  at- 
tqgfement*  But,  as  it  appears  upon  the  face  of  the  war* 
njnt,  that  neither  of  them  were  alleged  as  a  ground  of  the 
attachment,  the  County  Court  erred  in  not  quashing  it ; 
and  consequently  the  judgment  of  the  District  reversing 
th?l  of  the  County  Court,  ought  to  be  affirmed.  There  ia 
error  in  not  having  entered  such  judgment  as  the  County 
Court  ought  to  have  rendered:  but,  the  judgment  being 
substantially  in  favour  of  the  appellee,  he  is  entitled  to  cests* 
according  to  Pendleton  v.  Vandevieri  1  Wash*  381.  and 
ftttton  v*  Harvey,  last  term* 

)2*^$  Roahe*     There  are  two  kinds  ot  causes  for 
*$#fa  *  writ    (and,  a  fortiori,  an  attachment)  may  be 
%*£dj,  the  one  dehors  the  writ  or  attachment,  and  the 
*fajtotinsic> 
jtp  inatter  stated  in  the  plea  demurred  to  in  the  present 
^  ^  ii  o£  t]hie  former  kind*     It  is  a  ground  of  opposition, 
if  proved  or  admitted,  would  go  to  abate  any  at*. 
&t  whatever :  whereas  a  matter  intrinsic  relates  to 
Mrticuhfr  writ  or  attachment  which  is  in  question* 
Frglea  in  question  in  this  case  is  substantially  p  plea  ia 
Sntj  though,  in  point  of  form,  it  approaches  verjf 
0  a  plea  in  bar*   A  plea  in  abatement  is  one  a  which 
►  cai^e  to  the  Coijrt  why  the  defendant  should  not 
gjmpleaded,  or,  if  impleaded,  not  in  the  manner  and 
rfft  Se  now  is.H(a)    This  definition  determines  the  pre-  (a)  1  £**  ■ 
to  be  substantially  a  plea  in  abatement ;  for  the  <U<-        h 
▼ovfll  lit 
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amlul,  m&  ftndant,  for  the  reason  he  alleges,  naauefcf,  " thatht*#al 


M  "not  removing,"    &c  demands  judgment  whether  thft 

v,  friahitiff  ought  to  maintain  u  his  attachment  and  actktf 
>  Heodiey<  a  against  him."  It  does  not  object  to  the  atfion<*  dp 
plaintiff  generally,  but  to  this  particular  action  by  attack' 
ment.  In  point  of  form,  however,  the  plea  ii  defective,  to 
not  having  a  proper  conclusion.  It  ought  to  have  demand 
ed,  that  the  attachment  be  quashed*  This  defect  wopU 
clearly  be  fatal,  on  a  special  demurrer;  but,  taken  as  a  plea 
in  abatement,  the  same  effect  is  supposed  to  result  from  a 
general  demurrer.  I  infer  this  from,  a  passage  in  1  Crvfafh 
Um>,  174.  where  it  is  said  that  the  statutes  of  27  EMx.  and 
4  and  5  Anne,  (substantially  agreeing  with  oar  act  on  this 
W^^^'iubject  respecting  demurrers,)(a)  so  far  as  tSejr  require 
a.  76.  iect  judgments  to  be  given  "  according  as  the  right  akaM  ippeart, 
•  P*1  *•  <*  extend  only  to  such  demurrers  as  go  to  tfre  actum,  and 
u  sot  to  demurrers  to  pleas  in  abatement"  The  authefr 
cites  no  adjudged  cases  in  support  of  this  position  *  bat  die 
doctrine .  seems  congenial  with  that  strictness  with  which 
dilatory  pleas  are  generally  considered.  This  pier  4a 
abatement,  therefore,  though  substantially  sufficient,  y* 
not  being  so  in  point  of '  form,  the  judgment  of  the  €tftf% 
ao  far  as  it  goes  to  sustain  the  demumr  anil  overrule1** 
plea,  was  correct.  --** 

The  regular  course  in  such  case  Would  have  bftdl  to 
award  a  rsspondeas  ouster;  but,  where- the^e  is  a  mM*r4f 
abatement  intrinsic  in  the  writ,  it  is  said,  that  tfceCoirit 
(b)  l  Bac    will  themselves  take  notice  of  ik(A)    This  potation  iMflft* 
edit  29. '      justified  by  many  decisions  in  this  Court,  in  which  it  1MB 
been  held,  that  if  the  declaration,  be  radically  defeethrt  in 
point, of  law,  the  Court  ought  not  to  give  judgment  uplfc 
it,  notwithstanding  the  objection  has  not  been,  taken;  aad 
I  will  ask,  cut  bono%  shall  the  Court  order  further  proottfl 
ings  in  a  case,  in  which  it  see*  manifestly  that  final  jod^ 
inent  for  the  plaintiff  can  never  be  given  ?  This  docflriflF 
frill,  nq  doubt,  at  least  equally  apply  in  the  qisd  of  tfct 
summary  proceeding  by  attachment!     .  : 
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KMy  opirifen,  tkorefore,  is,  that  the  Comity  Court  ought,  i**™,  1805* 
(Btcootmt  of  the  eminent  and  intrinsic  defects  existing  in 
tkifi  attachment  and  verdict,  (some  of  which  have  been 
Sttntikmed,)  to  have  abated  the  attachment  after  the  judg- 
ment upon  the  demurrer,  at  least,  if  not  at  an  earlier  pe* 
riod?**irib£&  the  judgment  of  die  District  Court  not  Kav- 
fetpdono  this,  hit  on  the  contrary  having  merely  reversed 
Vgtmeral  judgment  for  the  plaintiff,  ought  also  to  he  nay 
Hfejed  and -corrected  in  this  particular, 

Judge  Fleming.  In  giving  my  opinion  in  this  case,  I 
inuBtialoe  the  liberty  of  premising,  that  the  law,  commonly 
tdk&  the  attachment  law,  which  was  formerly  contained 
in  the  act  establishing  County  Courts,  and  now,  with  small 
wiotkm,  makes  a  part  of  the  act  of  1T99,  entitled,  "  An 
*  m*  directing  the  method  of  proceeding  m  Courts  ofEqul* 
44  *£►  agt&Ut  absent  debtors,  or  other  absent  defendants, 
"jond  for  sottting  the  proceeding*  against  absc*ndzng~ 
HjOritorkf*'  though  sound  in  principle*  and  salutary  In  tit 
S|MStttip%  when  duly  and  property' administered,  ha*  been, 
**hintfce  bourse  of  ray  experience  and  observation,  oftener 
fWUtedi  «md  more  abused,  than  any  law  in  our  who* 
sjjtwtory  coda »  and,  instead  of  promoting  justice,  is  often 
made  die  engine  of  injustice  and  oppression,  i  • 

.ttThft'imdk  of  proceeding  against  a  certain  class  of 
fcfcHttyby  original  attachment,  being  a  summary  proce* 
jfcvtfHmknown  to  the  common  law,  the  strict  letter  of  fh6 
ought,  I  conceive,  to  be  adhered  to  m  all  cases 


1 6th  tectiott  of  the  act  last  above  mentioned,  it  id 
that  if  any  person  shall  make  complaint  to  a  jus4 
Hot  pt  the  peace,  that  Mo  debtor  h  removing  out  of  tfie 
+m*y^  or  pri&ottfy  conctab  kt*mreif,  so  that  the  ordinary 
jftLyU*  tflaur  cannot  he  served  ilptn  him,  such  justice  shall 
0mt  tha  attachment  against  the  estate  of  such  debtor,  or  s6 
^HfctbeKoaf.  *s,shajl  be  suflkient  to  satisfy  the,  debt  an* 
«*t&  of  such  complainant^  tocw  .•«.,..»  - 


*M*L,Ult»  TW  attachment  baforfc  na  teciteiy  that  Ac  jB**»  i«to<h 
<**££^/  oath,  that  he  having  a  bond  of  #«*flry»aaalflhiirt  t>  Mm** 
in  his  hands  tftteBect,  has  grounds  to  at*ep*ci>  toi  verier 
^  believes,  that  the  said  Htndiey  intends  to  remove  his  ef- 
fects* and  wiU  elude  the  ordinary  legal  process,  Sic.  ' 
.  The  variance . between  the  voider  of  die  l*w,  andlk 
ground  cm  which  the  attachment  is  stated  **  ha*c  bsa* 
awarded,  goes  to  the  substance  m&  well  as  to  the  fora  •£ 
the  complaint;  and  therefore,  it  was  the  duty  of  the  Qomt 
e*  officio*  to  have  quashed  the  attachment* 
-  In  the  .case  of  Hughsm  v.  Webb,  Cro.  Etia*  12K  ML*** 
•brought  against  die  defendant  as  administratrix*  npohf* 
[pimple]  contract  of  the  intestate j  the  defeodaafcpkfcds  bmj 
administered*  whkb  was  found  against  her*  Xtwa&nrfved 
jn  awest  of  judgment,  that  dfefr  upon  a  [simple]  r  <****/ 
tiechnot  against  an  administrator^)  And  it  waa  oesehwi 
fy  all  the  jutUte*,  that the  plaintiff  shall  not  kmm  pdg> 
jsieatt  forahhoagh  the  defendant*  by  be*  jdea,  admitted 
that  the  action  lay  against  her,  yet,  when  thenisatettftthe 
hennaing  la  not  sufficient  to<chai%e  Jiet,  the  Coxwt,  wm^f- 
fchy  ought  So  abate  the  writ,  without  ewctptsott  »f  imt 
gferfy,  andthe<krf<*HlamYplelitai^ 
rky  .of  th*  Com*,  but  they  may  *ba^  the  wri*  nMfljr 
<ime.  .vr.:  "A 

•  If  this  be  the  law,  then,  in  eefeaaaii  easea^  iuwAich 
more  forciUe  is  the  reason  hi  this  suajMWy  p*oot*dift& 
whete  the  greatest  strictness  is  rapu*ed,  and  om^mt  W*fc 
observed.  .vi-m 

In  iriy  apprehension,  indeed/ let  the  situation  afe&*if 
cuifist&nces  of  the  debtor,  &tn4ktf,  ha?«r 
inight,  jBoc^n  could  not  have  legally  obtained  an 
Went  c*  behalf  c&Martim  without  *'speaia&*:<m- gtieMl 
power  of  ^attorney,  comprehending  <tbeneasrv  andnh**|)* 

U; J i '    '  '" '  *    t   - -'     ><;.  ,i">  TKWt  '' 

(t)  See  9  Co.  Rep.  p.  86—90.   Pinchatt  case,  where  it  was  ^ectd^A 
fciat*  although  <&6t  on  a  jrmjtir  contrac^Votild'bo't1le,*gt1itit^eJ6ai» 

h»c^ttetea»w*^ttav*w^ 


*r* 
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i&mW+mm -fat***  nacre  cdttectoty  witbofrt  jnxy  pmtfiulay  «i**l,  KM. 
3**sr%.eSther  general  or  speckL  %JSu!!x^ 

J  ;Thfe  attachment  bond,  executed  by /faro*  and  Anm,  is  r. 
|by  no  imams  such  -a  one  as  the  law  requires ;  which  is*  that  '-*— *ty 
die  justice,  before  granting  such  attachment,  shall  tale 
fambagd  security  of  the  party  for  whom  die  same  shall  be 
imed*:  in  double  the  sum  to  be  attached,  payable  to  the 
Hffrrtrifwt,  for  Satisfying  all  costs  which  shall  be  awarded 
ta  Ae^kfeodam,  in  c*se  die  plaintiff  suing  out  the  attach- 
ment shall  be  cast  in  his  suit,  and  also  all  damages*  fcc. 
Andfevcty  attachment  issued  whhout'recft  bond  taken,  or 
whet«*fe  bond  shell  be  returned,  k  hereby  declared  illeghl 
>fmi  *oH»4aWI  duAl  be  dismissed. 

The  condition  of  the  bond,  in  this  case,  is  not  agreeable 
la  die  requisition  of  the  law.  It  is  executed  by  Bacotii 
when  the-attachment  issued  for  Mantzy  at  the  instance  4>f 
JSaam,  (who  styles  himself  his  agent,  it  is  true,)  but  thfet 
.does  not  alter  the  case.  The  condition  farther  states,  that 
he,  Bacon,  shall  satisfy  and  pay  nil  costs  which  shall  be 
mrarded  to  the  said  John*  in  case  the  said  Bacon  shall  be 
:«*i  w*aid  «ttaebrtiffgi>  fas.  when  he  is  no  party  to  the 
*4k^*B  *ppe*rs  through  the  wfccle  record;  there  Wing 
*nly.tw*  parties,  to  wit,  AM**,.plaiiiti0;  am}  Sendley^  de- 
fendant. 

v  Qtk  tbfesp  grounds,  I  am  of  opinion,  without  critically 
y*—^~^g  the  pleadings,  that  the  attachment,  being  ijp- 
-jlrotrrfk»fly  awarded,  contrary  to  law,  (which  no  after  pro- 
ceedings could  sanction,)  ought  to  be  quashed ;  but  without 
yttjnrisrfr  4a  the  right  of  Mcm&>,  to  recover  hk  debt  by  any 
Agpftwfaoaftto  may  *hmk  proper  to  pursue. 

*i  1tht  opinion  of  the  Court  was,  u  that  the  warrant  of  at>- 
$*achment,  which  was  granted  in  this  case,  is  so  defeathpe 
*tipon  the  face  thereof,  that  the  County  Court  to  which  it 
*****  Returned  ought  to  have  quashed  die  same  upon  in- 
^pfC^op,  without  permitting  any  farther  proceedings  to  be 
T*^Wth^Cf upon,; ^therefore  thai  thgre js  no  error  in  the 


a  feil,  lf*t  **  judgment  of  the  said  District  Court,  reverse  thf  jujfr 

^^^J^  "meat  of  the  said  County  Court,  with  *oats;  Therefoff, 

v.        v  it  is  considered,  that  the  same  be  so  far  afl&rmed,  ft*} 

cno>*y>    "  that  Ac  appellee,  being  the  party  substantially  prevailing, 

"recover  against  the  appellant  his  costs,  &c.     But  tfai* 

u  Court  is  farther  of  opinion,  thftt  the  said  District  Court; 

"  erred  in  not  entering  such  judgment  upon  that  never*! 

"*s   the   said  County  Court  ought   to  have   rendered? 

"-And  this  Court  proceeding  to  render  such  judgmeiff  af 

,     "the  said  District  Court  ought  to  have  rendered,  it  i* 

"  farther  considered,  that  the  said  warrant  of  attachment 

a  be  quashed,  and  all  the  proceedings  in  the  said  County 

"  Court  subsequent  thereto  set  aside^  and  that  the  appelfci 

"  go  thereof  without  day>n 


c: 


Kioney  against  Reverley* 


Und*  were     THIS  was  an  motion  of  ejectment  bftfught  ty  B±virki}y 
forfeiture^)  *n  ^  ^^trict  Court  of  Staunton,  for  certain  lots  *  in  the 
InenfoFta^ town  6{  sitaunton  » the  county  of  Augusta;  in  which  there 
•a,  under  the  was  a  special  verdict  finding  the  following  facts ;    - 
Wtofifeceart*  - 

ker  37*  1790>  - 


unlets    they  ;  .   •        -    .  ■ 

fcadbeeaa*-     (l)By  an  act  passed  the  27*  of  December,  UOQiiSetHmtecutflTW, 

KBtednw  tht C>  5'  *Ct  U  P  5#  **d  -**•'  Code> v'  %  4&***  No.  ix.  p.  10&)  all  law* 
commission,  directing  knds  to  be  *ald  fbr  the  payment  of  Uxes  were  repeated  :~ty 
ersofthe  re- the  5th  section  of  the  aiun*  act  it  w«s  declared*  that  me&ttthctaxesi 
tttroed  to'tSe  w  ***  °f  Und  *°mI*  n*  ^  paid  *a?  the  space  x*  thrower*.  *0 
auditor  of  "ght  to  auch  land  should  beforjehed  juk!  rested  ia  the  Cwnunpcahfe  j 
public  ac-  and  any  person  might  aequjreti#e  thereto  in.  the  aame  marine*  a*Jbr 
the^heriffor  WMte  Wld  unftPPMPpi*ted  land»  on  the  eastern  water.,  (see  Setstoi*  *cft 
collector,  rfiW5i  c-  »  ^  »  and  -ffa*  6brf*  vol.  8.  J/ptnifer  Nor  «  p.  W*) 
and  advestis-  Tbie  sectiosj,  as  weH  as  the  3d,  3d>  and  4th,  \*erc  racawponfe*  i*-Hte 

Sea»^er,las  revW  °f  17*M**  <**'  *°L  ^  * '«•  •«*  «*»  «*>•«*  W-f*** 
directed  '  by  &i*  difference  i  that  instead  of  acquiring  titles  to  laods  tfw*»ilLiajsjfr 
the  4th  sec-  in  the  same  manner  as  for  lands  on  the  taturn  ipatert,  that  is,  by  p*jt*f 
tWn  <  thefttthtratcof26V#pcr  ij^jdj^  ^^  foey  wett  to  be  acquired  in  the 
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vfc'A'pMefat  to  Wttham  Beverley,  John  Randolph^  a»d  awl,  180% 
•fteYs,  dated  September  6th,  1736,  for  118,491  acres  of  ^^^ 
Itik),  comprehending  the  lots  in  question.  v- 

:'  4.  A  deed-poll  from  ^oAn  Randolph  and  others,  paten*  _^ 1 

tees  As  aforesaid,  dated  September  16th,  1736,  whereby  same  act,  in* 
they  released  to  William  Beverley \  and  his  heirs  forever,  j^ujc  34th 
in  ftdr  right,  title,  and  claim,  which  they  then  had,  or  by  twUonoftho 
any  means  might  have  m  die  before  mentioned  tract  of  land ;  bet  13,  1792. 

h*  which  deed  no  consideration  whatsoever  is  mentioned ;    A 

A  ventre  fa* 
'  -     '       .       .  .  cias  de   novo 

v  -  ought  not  to 

«ttc#r  prescribed  hy  the  general  law,  establishing  the  land-office,  which  ^e  g^ted, 
sfcqpired  the  payment  of  one  dollar  per  acre  for  forfeited  land*.  By  an  subsequent 
act  offl$4»  (c  21.  sect.  3.  p.  IS.  of  Sections  acts  i  and  Rev-  Code,  toI.  2.  Ap*  to  that,  at 
pemUx  No.  ix.  p.  125.)  there  was  a  legislative  exposition  of  the  34th  wWch  a  spe- 
iection  of  the  act  in  the  reviaal  of  1792,  (which  indeed  contained  the  ^  ren<jer. 
Matter  of  the  2d,  Jd,  and  4th  sections  of  the  act  of  1790,  above  referred  ed,)  on  the 
to,)  by  Which  il  was  declared  that  no  lands  shall  he  deemed  to  have  been  SgJ"*  0*** 
forfeited,  nor  shall  they  be  forfeited  for  the  non-payment  of  taxes,  unless  witnes8  w^0 
the  returns  and  notices  prescribed  by  the  said  34th  section  shall  have  had  been  ex- 
Jrna  or  shall  be  made  and  given,  fiy  an  act  of  1795,  {Rev.  Code,  vol.  1.  Joined  be- 
e.  137.  sect  9.  p.  345.)  instead  of  a  consideration  of  one  dollar  an  acre  to  gtatin*  that 
bepajiftr  b*d*  forfeited  for  the  non-payment  of  taxes,  as  prescribed  they  had  not 
byrthe  5th  sect,  of  the  act  of  1792,  {Rev.  Code,  vol.  1.  c  86\  p.  142.)  a  per*  £OUIKl  ««**1* 
son  might  obtain  a  warrant  for  locating  them  by  paying  the  price  at  n^^w  to  **J 
waicb  fhey  stand  charged  on  the  commissioners'  books.  By  an  act  of  testimony 
180%  (Rev.  Code,  vol  2.  e,  2a  p.  23.)  it  is  declared,  that  when  the  taxea  ***«*&  **• 
to  any  tract  or  survey  of  land  shall  have  remained  unpaid  for  the  space  J^'  verdict 
tf  two  years,  such  land  shall  be  forfeited  to  the  Commonwealth,  and  ti«  was  in  other 
i*  ttereto  mm?  be  acquired  as  for  vxute  and  unappropriated  land,  (that  *e*pects  cow- 
«t  Jbjf  paying  the  consideration  of  two  dollars  per  hundred  acres,  Rev.  ^nioe.  ^ 
0U$,  veL  I.e.  86.  sect  5.  p.  142.)  and  not  as  for  forfeited  land.  But 
litaet  never  Went  sate  operation ;  for,  before  the  expiration  of  the  time     Note  seve- 

lil ■liiiiiiimlilliiirulh  In  made  under  It,  another  act  passed,  sus-  ^  divers!-' 

r  ties  between 


till  the  first  day  of  March,  1807,  (see  Rev.  Code,  a  venyrtf  ja. 
{A*,  e*  Tfcp.  M*0  «nd,  finally,  at  the  session  of  1806,  {Rev.  Code,  vol.  cias  de  now 
i       fee.  100.  p.  136.)  another  act  passed  declaring  that  lands  thus  forfeited  **&  A  ncm  tri'r 
i       {ftvttt  not  Be  liable  te  location,  but  might  be  redeemed  by  the  former 

After  s*  my  tiese  within  three  years  after  the  forfeiture  shall  have  ac-     j,,    ifeC 
4M&  Jqrpejftag  the  Usse*  thereon,  and  98  per  cent,  per  annum  inte*  ment,the  Jur 
sjs^^fgtdtawind  within  the  first  year  ;  50  per  eent  if  within  the  second  i  l^^^cF 
frflQO  per  cent  if  within  the  third.  yewposL- 

•\  -     .  sion   in    the 

pamtifT,  an  objection  to  one  of  his  title  deeds  that  it  was  not  indented,  and  expressed 
no  consideration,  is  not  sufficient  to  prevent  a  judgment  in  his  favour. 


ai»bi v,  i8dft  bat  It  Was  recorded  in  the  General  Court  die  i*fli  o*&&« 

Kinney  7  ,  , 

▼.  3.  That  the  original  patentees  Were  seised  and  possessed 

CTey*   as  the  law  directs ;  and  that  Wtlham  Beverley  w&  also  lets- 

ed  and  possessed  as  the  law  directs ;  and  being  so  seised^ 

died  k  1/56,  having  first  made  his  will,  &c.  ~  \ 

4.  That  Robert  Beverley  in  the  will  mentioned,  and  who 
was  die  lessor  of  the  plaintiff  was  the  only  son  and  heir  at 
law  of  WiBlam  Beverley;  and  that  on  the  death  of  his  fa- 
ther, he  was  seised  and  possessed  of  the  lands  in  the  deck* 
ration  mentioned  as  the  law  directs. 

5.  That  the  lessor  of  the  plaintiff,  before  the  year  17$^ 
appointed  Thomas  Lewis  his  agent  to  Superintend '  the  es* . 
tate  in  the  lands  called  Beverley  Manor;  (the  first  men- 
tioned tract  of  land ;)  that  the  commissioner  of  the  taxe£ 
in  1 782  called  upon  Lewis  to  return  an  account  o£thelan$| 
and  lots  hx  Augusta  county,  to  which  die  lessor  of  the  plain-  , 
tiffhad  tide,  in  order  that  they  might  be  assessed  and  tax; 
ed,  and  that  the  said  agent  refused  to  return  the  lots  ^\hs 
declaration  mentioned. 

6.  That  no  taxes  ever  were  paid  for  the  lands  >ta»4k>tfl 
in  the  declaration  mentioned  since  the  year  1780* 

7.  That^acoA  Kinney  ^  pursuant  to  ap  act  pf  Asseaf^g,  • 
in  such  case  made  an4  provided,  did,  on  the  \  Qfj}  day  <j^ 
jfune,  1794,  inake  three  locations  pn  the  sai$  J|$pd*  «4 
lots;  each  of  ^phich  commenced  in  these  words;  %&&U( 

*  19th,  1794.    Located  for  Jacob  Kinney  byyutueo£nai$ 
"of  a  land-office  treasury  warrant,  No,  JJT«  cla^  jf  UJfl 
"  llth^  1794,  issued  Jo  Afchikqld  Stuart,  m^^S^/ 
"  section  of  the  5th  chapter  of  the  acds  of  17$0,  a^  tbt 

*  land  law  of  the  17th  of  December  t  1792!  which  warrant  i^ 
**  assigned  to  the  said  Kinney"  fcta  , .yu  ^  , 

8.  That  grants  regularly  and  duly  issued  to  the  md  y§* 
Mb  Kmthttf  for  the  lands  and  lots  ia  the  dtclmr«ti<m  Mtf- 
tiotoed;  and  that  he  was  wised  and  possessed  tisaeofaMlfc 
law  directs* 


^^atrfh?  {otfi )  are  within  the  limits  of.tfc/ftwpQf  *a*i*,i8oe. 
Staunton.  ♦        vf?IV^^^ 

*  10.  ThaUhe  commissioner  or  commissioners ,of  the  land-         v. 
tax.in  the  County  of  Augusta  did  notvalue  the  said  {anas, .  v    ^^^\ 

4 II  'that  no  account  was  ever  returned  of  them  by  thp 
tiid  commissioner  or  commissioners  Xp  the  proper  officer 
for  collecting  taxes  for  the  County  aforesaid. 

12.  That  other  lands  of  the  lessor  of  the  plaintiff  in*  the 
Coyii£y,c£  Aitgusta  were  returned  by  the  commissioners  of 
tiic said  County  for  taxation,  and  that  the  taxes,  thereon  had 
been  duly  paid  by  Archibald  Stuart  from  the  year  1789  to 
the  present  time,  and  that  it  xvas  known  to  the  collectors  of 
tjte  iaxfy  jfrom  time  to  time,  that  Stuart  did  and  would  pay 
the  taxes  of  the  lessor  of  the  plaintiff** 

'This  special  verdict  was  found  April  3d,  1798;  and 
tfae^caajse  was  continued  on  the  docket  until  April  10th, 
lftjfe,  above  four  years ;— -when  the  Court  gave  judgment 
for  the* plaxptiffi.  A  bill  of  exceptions  was  then  offered  u> 
th/ bpinidn  of  the  Court,  founded  upon  two  affidavits  made, 
ttyiaftxe  Jay  ;  stating  that,  on  the  "  trial  qfthe  cause"  (that 
is,  a;  it  mus$  be  understood,  on  the  argument  of  the  special 
veTract^)  the  defendant  moved  the  Courts  set  aside  the  spe- 
dpi  verdict*  and  award  a  venire  facias  de  novo;  alleging 
thttlfre  Mt%  respecting  the  said  Beverley* s  agent's  failing  . 
trretrifn  nis  lfmds  in  Augusta  County  to  the  commissioner, 
lihiot  fbbnd  agreeably  to  the  evidence  before  the  Jury  ' 
wMb\he  special  verdict  was  rendered,  as.  would  appear  by 
ttfftfkhxfit*  of  Joseph  Bell,  and  of  the  said  Kinney  him- 
s<JRasiflsoforthe  additional  reasons  stated  in  the  last 
w/m&titeqfltdnviu  The  substance  of  the  said  affidavits 
tflfe  Mlf  Wmore  fuOy  stated,  as  they  seem  not  to  hfwe  in- 
4$rie*d  tW  decision  of  this  Court,  to  which  Kinney  wp* 

ttw  ^wHiiuimy  question  in  this  case  (for  which  see  1  JK 
TaifMt  pi  SQt *)  having  heen  settled,  the  cause  was  argued 
on* the  merits,  at  great  length,  by  the  Attorney-Gerterat  ani 

Tou  n.  s  s 


*v*\t«\Wb  SiamUpKkrt  the  appritattt,  and  Witkkwn.ivs  the  synflw 
at  November  term,  1807;  iwi  afterwards  ?t  Jcfafy* 


Kinney 
v.         1808,  by  the  same  oounsel  for  ti*e  appellant,  and  by  Hft/- 

r^^^'    /torn*  for  Ac  appellee. 


On  behalf  of  the  appellant  it  was  contend*),  1*  TJpt 

a  twtff  *  /rwitf*  dr  ftm  ought  to  be  awarded,  because  *e 

facts  stated  in  die  special  verdict  wereaot  such**  wawgwm 

in  evidence,  according  to  the  affidavit   of  Jousph  Sdk 

The  Jury  omitted  the  important  fact  that  Beverley  wata 

nonresident  of  the  County  in  which  the  lands  lies  it  was 

important*)  shew  this,  in  order  to  account  for  the  spplifil- 

ticm  to  Ms  agent ;  and  to  shew  that  that  application  vss 

cufficient  to  charge  Mm,  for  that  feet  not  sppearing  in  die 

verdict,  it  might  be  argued  that  application  should  have 

been  made  to  Beverley  in  person.       Another  reason  for  a 

venire  de  novo  was  that  the  Jury  had  not  sxptesaty  iqund 

§     that  iSitn^^  warrant  issued  on  payment  of  thc^oosideiv 

;  tion  <rf  one  dollar  per  acre^  required  by  law*    Ify*  mA&fl 

might  be  presumed  from  their  finding  that  ha  mjttle  his.fe- 

cations  pursuant  to  the  act  of  Assembly  r  but*  if  thi»  rW|s 

toot  sufficiently  explicit,  there  ought  to  be  a  venire  fa***. 

2.  That  Kinney  had  legally  acquired  title  to  die  land 

Whish  had  been  forfeited  for  non-payment  of  tafees*  .  Hy 

M Rev.  Code,  the  35th  sect,  of  the  act  of  DecemUr  13th,  lf^O)  wtf* 

sect*  3*  p!  **ctfon  was  nearly  a  transcript  of  the  5th  |ect#  of  the  act  of 

g*      Co*  i790*  *  5*^    ?rhe  feaurc  *°  P*7  **  ***  f°*  **  9"*t4t 
voL  2.  ^^xr»l  three  yearn  was  a  sufficient  causfc  of  forfeiture,  an&TOj 

d*  No.  ix.  p.  pcrs(m  mjght  acquire  a  tide  totfie  laad  to  forfeited  i*  tte 

manner  prescribed  by  the  law  establishing  the  land^rjfto 

,  Hie  circumstance  that  the  lands  were  not  fated  toafc  Do 

difference;  for  Beverley**  agent  refused  toliat  thee*;  aid  : 

to  exempt  them  from  forfeiture  would  be  to  permit,  *  asm 

to  avail  himself  of  his  own  wrong.     B&kfe*t  ihers  *ri*> 

exception  in  the  law  in  favour  of  landl  not  l*t£&    I»dcW» 

0}  See  s«-the  act  of  December  19th,  1794,  sect.  3>(c>  declares  ttat  90 

1794,  e^liJ90^  ihaU  be  d*6"1^  S>  Aas*  been  forfeited  for  nad-pay- 

^f*.Corff,wKnient  of  taxes,  unless  the  returns  and  notices  *equire*i  by ' 

K0.UVpuS5.lftw  have  been  mack  and  given :  but  this  is  only  a  legtsla 
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Stt^kpoAWott  of  the  meaning  of  the  act  of  lf9CX  The  Le- a?uh,  leas. 
JiriMuiu  cannot  pass  a  declaratory  act  to  explain  an  act  of  ^^^ 
Assembly,  so  as  to  have  a  retrospective  operation;  for  it        ▼■ 
is  the  province  of  the  Judiciary  only  to  expound  the  laws.         **^'  - 
'The  act  of  1 7*90  had  been  in  force  ftree  years  and  a  half  be- 
ftreJBwi^ltKtttfc^^  lm.  The 
*A4f  Btcrmber^  im,  couMnm  take  away  his  vested  right. 
Afthoughtheactof  December  lStfy  lf9»,  was  suspended 
"i«  iteoperatiott  until  the  m  of  October,  lT^(fl)  yetthat  (a)  See  A*, 
«f  fJ90^ '  of  which  it  was  a  transcript,  continued  in  force ;  J^^c^sa 
.  fcrth©  (fectrine  is  seeded  in  the  case  of  Harrison  v.  M-  •**•  i. 
«m^)  that  a  Siibsequentlaw  repeating  a  former  law  is  toW   3  Caff, 
ht  ctaakleted  as  a  eonthtued  stream  of  legislation,  and  that, 
tttth  subsequent  law  being  suspended*  the  former  continues 
&  farce;  . 
' '  Vndef^te  words  of  the  act  of  1790,  no  judicial  pro- 
W*'k'  ifeeetairy  ft?  Vest  the  forfeiture.    If  such  process 
tadteettfotendtd,  the  Legislature  would  have  specified  k: 
fcb*  th*  taw  to  express  that  the  land  is  forfeited,  and  ttataie 
totatn&Ja  an  Other  vacant  lands  which  certainly  may  be 
fctfttttt  without  any  judicial  inquiry.    The  act  of  lfSS, 
t^BS^*)  which  is  copied  from  magna  charta,  and  declares  (c)  See  *<*. 
ft*  KVftfceman  shall  be  deprived  of  his  freehold,  u  but  by  15!^ .Ti  **  ** 
m1kwM  judgment  of  his  peers,  or  by  the  larwsofthcland? 
''ttftitt'iiot'  preclude  die  Legislature  from  passing  an  act 
laving  the  effect  now  contended  for ;  that  act  being  no  part 
#  the  constitution  or  bill  of  rights,  and  not  mom  obbgaco-     , 
ty  *aa  »ry  other  act  of  Assembly  t  and  even  according  to 
tfcfc  a&;  a  freehold  may  be  taken  away  by  die  u  laws  efthe 
*kmdJ"  Coke,  in  his  readings  on  magna  charta,(d)  says,  that  (j)  2  Imt.  p, 
*e*>wwMs signify  «  process  or  due  course  of  law/9  but,  50" 
mkkpm  act  of  AtotpMylsgvUy  passed  may  have  the  same 
-  Whwre  arKnan  falls  to  pay  his  taxes,  his  person*! 
SJ  it  it  admitted  ow  al  hands,  is  liable  to  be  taken  and 
mMtokhmK  process.  '  Why  not  afaohisland,  where  the  law 
«pto*o?    W the  proceedings  are  irregukr,  he  may  bring 
WitriVtovtcovtrh^  and  have  all  the  benefit  of  a  trial  by 
(*':-  -1  •*  -1  -  <>  •  -  • '  t  •  ■"■•■  •-*  -"  •"   '    > '  -'  "<            .,  .■« 


;v 
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a  pb^l, J.808.  Jury*  Actions  to  try  the  validky  o£  sheriff's  safes  J«fr%> 
quent.  Under  ^he  aa  of  17&U(a)  xmd  that  of  ITW/« 
42,(4)  the  practice  always  was  to  sell,  tads  for  acMPpa^ 
roeitf  of  taxes  without  the  interposition  of  a  judicial  ii 
(a)Ck.  Rcvi-  ry :  the  sheriff  was  the  sole  judge*  at  the  timei  w 
(*j  jfc*.  Gxfr,  kad  was  liable  to  be  sold  or  not ;  but  if  he  acted 
^KB^^'fe^  suit  aught  afterwards  be  brought*  No  passage  iu  our 
95.  constitution  applies  to  this -subject ;  neither  is  its  spirit  op* 

pospd  to  the  legislature's  dispensing  with  Jury*triak  m  cer- 
tain qases :  for  it  does  not  establish  that  mode  ottruktba* 
versqlly^  but  only  says  tfcat*  u  in  controversies  respecting 
■  ift  property,  and  in  suits  between  man  and  «u»t,  the  ancisct 
'"  trial  by  Jury  is  preferable  to  any  other,  and  ought  to  he 
"  held  sacred,"  .    ,    .     .       \ 

3.  That  no  estate  passed  by  the  release*  from  Ramktpk 
and  otjhers  to  WUliam  Beverley,  the  deedbeiBgnotttrtdbttei 
as  required  by  the  a£t  0f  1710,  c*l&  sec*.  1*  which-was  rcU 
peated  in  the  Revisal  of  1733,  p.  257.  and  in  that  of  174*) 
(OScecd.ofC  1*  sect.  l.(c)  and  no  consideration  being  nteffiaoaedi 
(I/)9*  P^!  This  case  is  not  like  that  of  Currie  v.  Donald X^far  to* 
5*.  the  deed  began  "  This  indenture?  fcfo     It  nm^be  saii 

that  no  good  reason  can  be  given  for  requiring  mdmtiag* 
but  still.it  is  law.  The  want  of  consideration  is  anofcjee* 
tion  equally  strong;  for  neither  afeoffavmt  ndna  refcos4 
enures  otherwise  than  to  the  use  of  the  feoffor  on  releaKffy 
unless  it  be  niade  on  sufficient  consideration.     .  ;   i 

.  ■    .*, 

c  Onthe„part  of  the  appellee,  in  opposition  to  the  itt! 
point,  it  was  said  that  a  venire  de  now  is  due  thing,  jttffi 
,  .  .  a  new  trial  another ;  that  the  former  is  granted  only*  wfcert* 
.  there  is  some  defect  in  the  proceedings,  or  sonae  otmwstan 
in  the  finding  of  the  Jury  which  renders  it  mipofcribteftr 
the  Court  to  render  judgment;  but  a  new  tri&lhto  $toh&A 
where  the,  verdict  is  contrary  to  evidence*  Let  it  1m*  a*'"' 
nxitted  that  Kinney^  in  this,  case*  intended  to  Jmove>  for* 
new  trial,  it  is  a  question  worthy  of  consideration  whether 
a  motion  for  a  n$w  trial  can  be  made  at  m*nis*/ueni  t***,- 
i  t  being  very  inconvenient  to  allow  aueh  a  practice*    If  die 
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JtttittV*  however,  had  been  regularly  made,  the  Cburt  a>*il,  180& 
oaght-ftot  to  have  granted  it,  >  unless  from  the  whole  evi-  V^^^' 
deacey  it  would  have  been  necessary  to  the  justice  of  the        v. 
met   flChe  single  affidavit  of  Bell  could  not  enable  the  sud-  _    ve  *y\ 
cfedktg  Court  to  judge  of  this;  and  in  fact,' all  that  was  ac- 
tiJj  pnovedby  that  affidavit  was  found  by  the  Jury. 
*  fc  opposition  to  the  2d  point*  it  was  contended  that  the 
t  were  not  liable  to  forfeiture  for  non-payment  of  taxes 
1  regularly  listed,  the  taxes  demanded  by  die  officer, 
tad.  payment  refused.     It  should  have  appeared  that  the 
infection*  of  the  4th  sect,  of  the  act  of  1790,  before  refer' 
Jtd  te,(a)  which  required  a  Kst  of  the  insolvents  with  the  MRaCbde, 

vol*  2«  jlffftctt* 

aouwtoCthetaxdue  from  them  respectively  to  be  furnished  dix  No.  ix  p. 

hj  the  Ckrfrof  the  Court  to  the  collector  of  the  tax,  &c.  m' 

lad  been  complied  with. 

v  The  law  is  that  the  forfeiture  shall  take  place,  in  case 

die  tax  be  not  paid*     What  tax  1     Surely  that  which  has 

been  duly  -assessed  and  imposed.     But  when  the  lands 

ta*  not  been  listed,  no  tax  has  been  assessed  and  imposed 

apt*  them*      Let  it  be  supposed  that  a  descent  was  cast 

tea  person-not  knowing  it,  or  that  a  person  should  own  so 

i,  as  not  to  know  his  lands  to  be  forfeited  when 

,  of  the  tax  was  made.    Such  a  case  might  easily 

happen,  ;aod  the  owner  of  the  land  might  not  know  to  whom 

OC  jwhat  he  was  to  pay.    It  could  not  be  the  intention  of  the 

law  that,  under  such  circumstances,  he  should  lose  his  land*  ,    _ 

i»    .1  1  .      .    L       1     1  ,       (A)  See  C*. 

Besides,  the  owner  was  not  required  by  the  law  at  that*  ^^^.59, 

toe  to  return  a  £#*  of  hislands,  but  only  of  his  ^r^^^dthcactof 

WpertpHfi)    It  was  the  duty  of  the  assessors  to  have  gone  January  3Ut, 

***»  land  tod  valued  it*(c)  XCode\  y*{*'% 

p!3w>.tkkytoo4of  the  actof  1790,  is  aan  act  to  atnend the  P-?^  S9-  ^y 

which  for  toe 

**  «ct  entitkdan  act  to  remedy  abuses  in  the  manner  of  sell- /r#;    time, 
ting  Jopds  for  the  payment  of  public  taxi's."    This  shews  ^^we^ 
tin*  the  Legislature  had  in  contemplation  only  lands  which  required    to 
^e»  liable  to  be  sold  for  taxes,  which  lands  not  listed  were  ^  See  t/ie  aCt 
no^  But  in  any  event,  to  subject  the  land  to  forfeiture,  die/f  «?»«';*«"* 

^^  ,,,,--     J     -         -  -  .the  land  tax, 

ta*  should  have  become  due  after  the  act  Of  1790  went  ch.  PevitaU 
into  effect,  *»d  have  continued  unpaid  three  years.     Now,  ^^'  7'Co™9 
that  act  commenced  in  force  in  January,  1791 ;  the  tax  of  vol.  1.  p.4;:>r. 
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A^mlioe.  if91  became  due  the  31st  Of  Decembtr,  17^1,  and  WwwK 

v^^^/  payable  into  the  treasury  until  the  1st  of  October;  fYtfc 

▼.         Three  years'  taxes  were  therefore  not  ctae  and  unpaid  be* 

B^*gk*    fore  October,  1T94.    Yet  J3»ri*y  made  his  locattatt  iA 

^anr,  1/64;  several  months  too  soon*    Beside,  the** 

(ajXevCod*,  section  of  the  land*office  larw<a)  provide*  Ail  no1  warts* 

JJl^a'  ^  shall  issue  for  forfeited  lands  tmless  *e  perse*  applying 

for  the  same  shall  pay  in  consideration  thereof  t*  the  ttte 

of  one  hundred  doQars  for  every  hundred  acres.     JHpM^r 

ought  to  shew  (what  does  not  appear  in  the  special  ttefArt) 

that  he  complied  with  this  law*     It  is  net  suficten*  for  ia* 

lb  shew  a  patent.    He  must  shew  that  all  his  pre vk>t*  ]M* 

ceedings  were  regular.    If  Ms  had  been  An  oHginatfrnm, 

this  would  not  have  been  necessary*  but  Wten  he  dd«H 

on  the  ground  of  a  forfeiture  against  another  fr&iwktklg 

patent,  the  case  is  otherwise.  ' ,,:      *  < 

The  act  of  1T90  could  not  vest  the  forfeiture  w48**irafi4iK» 
quest  of  office.  TTiereshiukl  have  been  at  least  «kiquart*f 
instruction  to  shew  that  the-  Commonwealth  had  the  rift* 
Before  the.revolution  there  were  two  offices*  atieof Mrf» 
t/fyg',  the  other  of  instruction,  without  one  of  nfckfefe 
Commonwealth  could  obtain  no  title  to  lands  whkttiasl 
once  been  patented.  The  Legislature  could  not  haw  it- 
tended  a  forfeiture  without  office  found,  because  the  farty 
'might  have  applied  at  the  Auditor's  office  add  ptfidthe  txxdB 
if  they  had  been  listed;  and,  if  not  listed,  might  km 
inquired  of  the  proper  officer  whether  he  had  any  land  (A* 
against  him,  and  been  told  there  was  none. 
*  In  answer  to  the  third  point,  H  was  urged  that  Ae  dic- 
tions to  the  deed  of  release  were  of  no  consequefceey  feinfc#€he 
Jury  bad  found  more  than  twenty  years*  ^osseticfott  itffPV- 
/lam  and  Robert  Beverley  y  which,  of  itself,  te  suftoiefttrife 
maintain  an  ejecdfnent.  i  !«,-.!.  ■;■•■ 

Curia  adoteare  vuit.  '  t         , 


.  Jk-U 
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r  jgPffay,  April  2$.    The  Judges  delivered  their  qpi-  a**"*  180«. 

W**  KiitiNy- 

Beverley. 
"    judge  Tucks*  having  stated  the  case,  as  above,  pro-  — - 

teeded  as  Hollows.  As  to  die  first  point  made  by  the  coun- 
sel lot  due  appellant,  they  endeavoured  to  confound  a  veni- 
:rederwvo,  and  a  motion  for  a  new  trial ;  but  they  are  very 
-  different  things :  they  agree,  indeed,  in  some  things,  but  differ 
jandtzy.  They  agree  is  this — that  a  yemrc  denovommt  be 
imtwded  in  both  cases,  and  that  the  Court  may,  or  may 
trt,  grant  either  of  them.    But  they  differ,  first  in  this  that,  ' 

*  venire  facias  de  novo  is  the  ancient  proceeding  of  the 
,4Mjnon  law ;  a  new  trial  is  only  a  new  invention,  intro- 
r&ttd  on  account  of  the  severity  of  the  judgment  in  attaint, 
■dto  avoid  w^ikh  it  was  thought  better  to  proceed  in  a  milder 
Way ;  and  so  new  trials  were  introduced.  They  likewise 
ft§N>ift  <&s  respect,  that  new  trials  are  generally  granted 
)mker^^  general  verdict  is  found  ;  a  venire  facias  de  novo 
**Q6nn4pecial  verdict.  But  the  most  material  difference 
•heltten/fhem  is.  this ;  that  a  venire  facias  de  npvo9  must  be 
*4rahtaLAipon  matter  apparent  upon  the  record;  but  a  new 
itcWufcty  be  granted  vpon  things  out  ofitr  if  the  record  be 
ever  rt  right;  if  the  verdict  appear  to  be .  contrary  to  the 
^enkfcMe  given  at  the  trial ;  or  if  it  appearthat  the  Judge 
4aa  gi*c*  wrong  directions.  In  either  of  these  cases,  a 
•nt#  trial  will  be  granted:  but  it  is  otherwise  as  to  a  venire 
j^dbr  de  novo9  which  can  only  be  granted  in  one  or  the 
other  of  these  cases.  1st.  If  it  appear,  upon  the  face  of  the 
tftflict,  that  tjhe  verdict  is  so  imperfect,  that  no  judgment 
4tebe  given  upon  it.  2d.  Where  it  appears  that  the  Jury 
Gt%bt  tp  have  found  other  facts  diflferently.(a)  Now,  in  («)  l  Wilton, 
4m  caae*  the  motion,  for  a  venire  facias  de  novo,  was  not  ' 
founded  upon  matter  apparent  upon  the  record,  but  upon 
matter  suggested  by  the  affidavits  presented  to  the  Court  four 
years  after  the  trial.  The  defendant  mu&thave  had  a  great 
reliance  On  his  own  memory,  to  impeach  the  verdict,  at 
•hat  distance  of  time,  on  the  ground  that  it  did  not  state  a 


apm  l,  *W.  f>4r<icmi§r  fat^  t»  it  was  pieved  by  a,  /NyjfeWir.pifr** 

^^^y  amllh^t  witness  auwt  also  have  h^^catc<^(leftc^i»te 

▼-         own  accuracy  and  recollection,  at  the  tine*  qf  deUl*oaf 

,  ,<>^>   hie  teatinaftny,  to  have  been  positive  that  he  rd&e&q&l 


tfecuinstance  respecting  an  ancient  transaction  wbicjtfe, 
ftugbt,  aftfer  such  a  Ippse.of  time,  be  called  upon  flSMibto 
4ti*e»  If,  then*  the  motion  was  intended,  a*  a  nation Al- 
znav  trials  I  think  the  Court  decided  right  in.relusiig.lft 
gtfyrt  it*  If,  indeed* upon  examining  this  verdict,  it.fbftujd- 
appcar  to  be  so  imperfecta*  that  no  judgment  can  bejifcr 
jounced  upon  it,  there  must  be  a  venire  Jaciqs,4*  MNfc 
$*#,  if  enough  appeal*  upon  the  fece.of  4,  either  *Q  i^fi 
.  thtf  the  pliuntiffhalfe  no  right  to  recover*  or  tl^ 
*qt  hath  no  tide  to  retain  his  po^es^oa^thc.jaqgle/ftfit 
t^e  partic3  to  produce  evidence  of  other  foj^jhopeye^jn^ , 
partarjt,  or  of  die  Jury  to  fund  those  fyc\a*  y^jtSpt&pfy. 
re*spn  for  a  vcmrcfecifl*  de  mvo%  I  shall  ij^h^jff^, 
tfed  to  examine  the, second  point.  ..    ,   ■,...  t>J  ^ 

2*  Were  those  laqds  liable  to  be  locate^  4f7^W,^gfe^A 
ant,  and  a  patent  obtained  for  them, ,  upqfl  \h$t  tyfrJfVSfc 
by  this  verdict?.  ,,     .      ,_      .  .  ...     ,;  ,„  tlJ,  '-,,„„.» 
This  is  a  fluestiqp  of  ts\udx  ^general,  iipppi£an^t|o4$k 
wjjole  £omwynijyt  thaj  it  cannot  neceiv^f  ^^fJeUbejaft, 
^  full  oliscu&sion  than  it  is  entitled  to*      Ii|astJpy^m4 
th$  whoje  landed  property  iq  the  CommonTjre^^iflav  JgL 
subjected  to  forfeityje  by  t^e  mepe  ,  neglect  oj^  jyjfliftqy}, 
ofljeers  employed  in  ascertaining  ^  p^ecjt^^^c^ 
mpp>vepltb's    tfutes,    m^ess .,  this  .Court  shall  tlipajft, ^5^ 
an  interpretation  pf  tfre  laws  aq  pay  o)bvfcwttl^$^i^M; 
J  sh^l  briefly  rqmarfc  that,  under  the  4^fi0Pfih^Mjjfe^ 
O)  /..  r.    pqsse$  for  establishing  a  permanent  ^y&pfat&jmjftKr 

lid ocSyS; P3P*ent <*  ** *****  ?er? ao* ^ W.°K. ^^W^ 
a  8.  d^y  cxijfunc  annually,  the  ^heriffwas  authored  ^.^s^aj^ 

the  tends  or  slaves,  gppfis  or  chat^s,;^{j^irp9^g^^ 

fojupcf  upon  the  tyad^,  pifdin  the  possession  pij^epje^jj  $?>, 

debted  or  failing,,  notwithstanding  .^u^  jan^  ^YS!*' 

^opds,  or  chattels,,  shopW  be  cpynpri^d, ^n/tany  J^jti^ 
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ItoMgtge:  ttd,  if  the  owner  should  not  pay  the  taxes  with*  A*ttt,  i*o& 
kJfoe  days,  Ac  sheriff  might  sell  Ae  same,  u  or  so  much  V^J5^J' 
•Nkereofi"  as  would  be  sufficient  to  discharge  Ae  taxes  for    -_J^ 
M&f  money :  but,  if  Ae  same  should  not  sell,  in  Ae  opinion  * 

rf  Ae  Sheriff,  for  three-fourths  of  Ae  value,  Aen  it  should 
be  sold* on  one  monA's  credit,  giving  six  days  notice  of 
Ae  time  and  place  of  sale,  by  advertising  Ae  same  at  Ae 
dfttttfc,  or  oAer  public  places  in  Ae  parish  j  wiA  a  provi* 
»,  that,  where  Ae  sheriff  should  seize  any  lands,  he  should 
n&titt  smallest  number  of  acres  Aat  Ae  lowest  bidder 
wetftl  ffey  the  taxes  for :  and  Ae  proprietor,  or  his  agent 
might  appoint  what  part  of  Ae  tract  should  be  sold ;  and* 
ifttasHftf  failure  on  his  part,  Ae  sheriff  was  to  sell  Aat  part 
wfckfc,  in  his  opinion,  could  do  ISast  injury  or  prejudice  to 
the  trtct ;  and,  where  other  sufficient  distress  could  be  had, 
m  distress  should  be  made  of  Ae  lands.    And,  m  case  of 
utardmfttfelfc  seizures,  Ae  party  was  entitled  to  his  action, 
and  to  full  costs,  in  case  of  recovering   any  damages. 
A"  rofacqncnt  act(«)  entitled  u  An  act  to  remedy  abtt-  (*)  1787»  c. 
"sis  fa  Ae1  manner  of  selling  lands  for  payment  of  public 
*  taxes,"  declares  Aat  such  sales  shall  be  made  on  the  pre* 
*3er,'  and  toy  sale'  made*  otherwise  shall  be  void ;  Aat  no 
satf  6ftaSds  shall  be  made  if  other  sufficient  property  can 
htfitttiftntKt  County;  Aat,  before  any  sale  shall  take 
pfttev  notice  Aereof  shall  be  given,  at  least  eight  weeks, 
ii^fie  Gazette  of  Ae  public  printer,  and  be  advertised  at 
tWT Court-bouse  of  Ae  County  on  the  first  day  of  two  seve- 
rACouits;  W  proclamation  made  at  Ae  door  of  Ae  Court- 
house between  12  o'clock,  and  4,  of  Aose  days;  Aat  Ae 
*ffe  it  conducted  by  the  high  sheriff  in  person ;  and  Aat 
Mflttdfgrve  notice  to  Ae  commissioner  of  the  land-tax,  at 
hfet  Aiirty  days  before  Ae  sale,  to  attend  Ae  same ;  and, 
iPihe*'  lands  should  not  yield  one  halfAe  value  Aereof, 
(rtfcardfceing  had  to  Ae  estimate  Aereof  in  Ae  equalizer's 
h6oks^)'Ae  commissioner  was  directed  to  bid  for  Aem  on 
bc&alf  of  Ae  public,  wiA  a  power  of  redemption  to  Ae 
proprietor.      And  aB  sales,  where  Ae  sheriff,  or  any  de- 
.  Vol.  II.  T  t 
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a rati,  180ft  ptftjf  sheriff,  or  any  person  in  trust  for  them,  or'  either  <rf 
^1^^  them,  should  be  die  last   bidder,  should  be  considered 
•  v.        as  held  in  trust  for  the  payment  of  the  taxes,  arid  might 
^T?1?'   be  redeemed  by  the  proprietor  by  payment  of  the  attest 
charges  of  sale,  and  interest  at  the  rate  of  six  per  refit,  ttttf 
ten  per  cent*  dairiages.   Then  came  the  act  of  179ty  c#  'Sity 
*Wch  so  much  of  every  act  a»  directs  the  &te  of  an^tewU 
for  the  tax  thereon  was  repealed,  and  the  sheriff*  who  lt&d 
failed  in  completing  theif  collection*  Were  directed  to  con- 
form to  the  regulations  prescribed  by  that  act.  •  Before  BO" 
ticitig  its  provisions,  it  tnay  be  proper  to  state  seme  o*fc* 
direction*  contained  in  antecedent  acts. 
(oyo#.tr&,     By  tire  act  for  etjpial&ing  the  land-tax^  and  t&at  for 
(i)l9ir8«,  c.  ^n^nding^e  acts  for  establishing  a  permanent  re*eni*e,(J) 
^  commissioners  were  to  be  appointed  in  every  Gbufcty/tHtos4 

Anty  it  was  to  value  all  the  several  lanckin  tbefrixspeetive 
Counties,  and  to  make  a  fist  thereof  m  a  b*okj  ib*fcfck<££ 
Ifcimes  of  the  otraers,  the  number  of  lots,  {if  fc*fe  towti,) 
and  die  yearly  value  thereof,  the  qnantity  of  -  otheY  TAftiM, 
the  value  thereof  per  acre,  dud  the  amount  of  die  taSt-there* 
dn,  were  to  be  inserted-*— and  all  alienations,  or  aherdfiott^ 
from  time  to  time  noticed  therein.  Each  comntfssidtker'tfii 
to  retain  one  of  these  lists  in  his  own  possessk>rir  so  long  a* 
he  should  continue  hi  office :  and  was  to  furnish  tiie'&jetflt' 
with  a  copy  thereof,  on  or  before  the  last  day  erf  Mcfy;'ih* 
nuaily  j  by  which  the  sheriff  should  proceed  tbcoBect  tMA 
ever)-  person,  therein  named,  fhrtosm  chargedin  tktstii&606ifi 
dndn*  mart.-  So  that  die  commissioner's  book  ifertffied 
by  the  clerk  of  the  county,  according  to  the  cHrectibi&bfc 
the  act,  was  to  be  the  guide  of  the  sheriff  in  coBettllig  dte 
taxes  :  tedr  withbut  it,  no  collection  could  be  made;  ^WHk 
circumstance  »  Tecoghixedby  the  Legislature  In  the  '&£. 
(«)  See  Xi*.  *ion*  Acts  of  1792,  c.  %7.{e)  in  which  it  is  red  tefl,1  that 
ffi'TjtoMa  *'•  w^lel1ws  na  commissioners  had  been  appointed  in  **evhxd 
<£*,  c.  t    "  Counties,  and  from  the  neglect  of-contartstidftetft  tore- 

*  turning  alktof  the  ftoc&Afe  property  Ittstotrtit  met  Cetst* 

*  lies,  by  reason  whereof  no  collections  of  the  public  taxes 
44  have  been  or  could  be  made,"  8cc.    The  act  of  1786, 
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fumade  it  the  duty  of"  the  commissioners,  also,  to  fur-  ^^WQ?* 
fwh  the  Clerk  of  the  County,  and  the  Solicitor  or  Auditor 
with  copies  of  the  same  book  of  the  land-tax;  to  be 
frig**  at  all  times  to  the  inspection  of  all  persons.  And 
that  deposited  in  the  Auditor's  ofise  was  to  be  admitted  as 
eria^nce  in  the  General  Courts  for  the  amount  of  the  taxes 

,  Such  being  the  preliminary  steps  required  by  law*  the 
act  of  470Q,  c#  5.  substituted  the  following  provisions  in 
fiqiof  those  for  which  the  sale  of  lands  for  payment  of  taxes 
hid  been  formerly  authorised  i 

-  1.  Jh#,  each  sheriff  shall,  at  the  time  he  returns  a  list  of 

ptfcer  jwlvents,  return  also  a  list  of  the  lands  within  his 

Couqtyvor  evaporation,  cohere  hi  am^otfpdeff^cU  wttMn 

fe*Mm£r\)tlm&n%  to  the  owner  or  tenant,  sufficient  to 

satisfy  a^l^ay  the  tax.    And,  if  the  Court  shall  be  satp* 

fed  tf  ,tfae  truth  thereof,  they  shall  admit  the  sheriff  tq 

psj^oath  thereto,  and  direct  the  same  to  be  c$r$ifiedto  the 

Auditor  of  puMit  accounts,  together  with  the  ncmes  of  the 

fprnnftpf  each  tract,  and  die  ^fac*  qf  tA«fr  abode,  where. 

jhfrCqfft gap  obtain  such  information* 

vc3h3R$  Auditor  shall  credit  the  same  in  account  for  the? 

taaiit^with  theater  if— and,  where  it  shall  appear  to  the, 

^nditoft  typm  the  certificates  of  the  County  Courts,  or 

jfcpin  any  other  information,  that  any  person  chargeable 

^^the-fcmd'tax -resides,  \or  hath  slayea,  or  personal  pro<* 

§?*£,  in  40m*  otto,  County,  he  shall  certify  the  amount  of 

J^lmd»ta*io  the  sheriff  of  the  County  where  he  resides^ 

^lwthsktves,.  or  other  property,  and  debit  such  sheriff 

flr^th*  iffl»ftuntv  wframay  mite  <&**«*  for  the  same,  and 

$*U.be  ac^ouPfrhlc  therefor,  as  for  other  taxes  of  his, 

?.3i.  JLlist  q^t^Mese  insolvent*,  with  the  amount  of  their 
tg*q*,  respectively,,  shall  befurjjuefc^d  %>thecle*fcof  th* 
Con|  totke  collector  of  {fee  tax  for  the  succeeding  year,  and 
Jig  *fc*li  fOiatfiufcinit  a^py  thereof  t*  the  Auditor,  wh* 


332  Supreme  Gwftqfdppeefe  -*\\  i\ 

ajjul,  xao&  shatfl  debit  the  collector  therewith;  qndji£;fha4  fcftmt 
V*JJT^^  and  account  for  the  same,  a§  for  other  tpte*, ,.    v  „ .     j.-ue 
*▼•  4.  Jn  case  the  said  fcptea  cannot,  be  ^U^tedj^^ofo 

Y^ity.    c^^g  year^  ^  yj^  retuni  uponfiatb,  ab§H  tfr  pgdo  Bfc 
before  prescribed;   ".aw^  tJiereufrn,  *Ar  ftcfteurfiz  j*fcif 
uGW9t  to  be  inserted  in.  tjie  Virginia  Gazttfarfotthm, 
,    ,  "  xcwi*  successively ',  the  names  qfsuch  PBLiNq^SHri^wii^ 
*  the  quantity  of  land,  the  situation  thereof  .and  th$  $s$es 
".due  thereon,"    Then  follows  this  important  cJNl*^   •  i  .% 
.  $.  That  in  case  the  tax  on  any  tract  of  landfall ^^tft* 
,  paid  for  the  space  of  three  years,  the.ryr^to  siK^^^k 
shaJH  be  Iostf  forfeited,  and  vi;gTEJ>  in  the  £9ffiyopwp4&; , 
and  it.sjtellbe  lawful  for  any  person  tofequipfi  &&ta  toiftgfr 
lands  to  forfeited*  in  the  raan^.pr^crib^i^^ 
titles  to  w^#te  and,u#appropi^fl4and§ ; m^HfrVWlfiBfc 
.  waters,  by  $n  act  entitle, u  Anna  to  dispose  of  the  ^ptjfeaRf!*, 
u  ui^ppropriated  lands  in  the  Cominw 
(«)  ^«/<>*#  "the  extern  wat^rs,^ 

42.  *  * a  mfcn£,7«^*catw:*,  «dpG|sop§>fl«i  cgrnposmwtito $& ■ 
4*  $re  allowed  thre**  y$ars  T?p  s^y  *  ths  san>e  frpjn  ftjqf^t^.; 
"  after  such  disability  ^removed.'?  This  £gt  &tfll/bgffr 
consolidated,  with  that  which  i^pccts.the  ^y^^f  ,^e, 
commissioners,  of  the  lan^t^  ^od ^pq^er»,wwt^^ 
of  die .  sheriff*  and  oolkpt^rs,  in  thfc.gem»l  \&;t<4iJ3Btik 

(^Vide?Wci.-R«tC^.c*,83^)  Vll    ...-_»   iif-tc:  .mrA 

KftnofaTis.     *  l1**11  consider  this  clause  of  the^oct  fiwtiand  «^&rtf 

inquiry,  respecting  its  operation  and  oonstnuttie*,  JwiHjhfe>r 

wh«x,  and  in  what  xakhmh,  lands,  upon  which*  taxe* 

have  not  been  paid  for  tbeapac*  of  threeysam^aluflibe' 

lost  by  the  owner,  and  VBtttKD  in  the  Gopimwowr  4Ub  n  A *" 

JBy  the  20th  article  of  die  Consututioti  ,of  Wt*gm*H  *&" 

escheats,  penalties  and  forfeitures,  heretofore  gfnug.tD Jhc/ 

king,  shall  go  to  the  Cominoiiimbhf  sawMmlp  ptchAftAft.* 

legislative  may  ^li*V  i 

At  the  psriodjGf  the  reyohrtioiv  tbeicmwn  wsa  totalled* 

to  a^uitrrent  of  t&*.Qhi&n&  fer&vtry;  hnHdn«L*Qrttajf> 

land  granted  hy.it,  which:  was  rested  ky  ih*^e*prt* 
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tertisof  the  patent;  and,  if  this  qiiit-rent  was  not  paid,  fo*  a^ril,  l$Q&r 

three  years  together,  the  act  of  Assembly  declared,  that  ^^^^ 

the  patentee  should  not  only  lose  the  land,  but  abb  all  be*         y. 

J                                                              Beverley? 
Bjefi*  of  the  rights  upon  which  he  obtained  his  patent*    But ]\- 

no-  patent  could  be  granted  by  reason  of  stcch  forfeiture^ 
until  judgment  and  certificate  thereof  obtained  from  the 
Genera!  Court,  in  the  manner  prescribed  by  the  act.(a)(fl)  x.  v. 
These  quit-rents  were  abolished  by  the  act  of  May,  17/9,  ^29'  so.1" 
&  13.  so  that  there  no  longer  remains  any  cause  of  for* 
ftfttute  olianct*  in  Virginia^  by  reason  of  any  condition  in 
the  patent  or  grant  thereof.     And,  by  a  subsequent  act,(#)  (b)  Edit,  of 
forfii&re*  of  lands,  for  treason  and  other  offences,  werejf^jj  c* 
wheily:  abolished,  r  So  that  no  forfeiture  of  lands  in  this 
CototottaWeahh  can  take  place,  but  in  consequence  of  the 
pbs'rtive  provisions  contained  in  some  public  statute;  ex-  ' 
eejfcin  the  case  of  flfl^*  purchasing  lands  *therein.  '  '  * 

^Ihkvkt always  considered  that," from  the  period  of  our 
rtVafction^  the  Commonwealth  succeeded  to  die  political  *  ."  ' 

character  of  the  king,  in  all  cases  whatsoever ;  am}  that  its 
rights*  jWvilegesI,  aiiff  remedies,  were  to  be,  in  generaS,*asr 
ceitainedfiy  ;the  standard  of  the  common  law,  as  it  respect- 
ed ^e^oBficai  Character  of  the  king,  where  the  same  were  - 
not&fatfotiled,  or  enlarged,  by 'the  express  terms  of  the  '* 
csfctf&ation,  or  the  clear  and  definite  provisions  of  some 
statute  of  the  Commonwealth,     On  this  ground  I  have 
bH£  that  lb*  Commonwealth  (like  the  king  in  his  political 
cfarattter)  couM  neither  take,  nor  qkavt  any  thing  but 
tatty  matt*?  ofretordu^c)   The  reason  given  by  the  krttey  <c)  Plowd. 
*f+ifhat  it=fa  purtJof  the  liberties  of  Eng-kmd,  andfrttatiy  p^  g% 
*fop&*-*ttftiy  if  rir  ***/«*,•  that  'the  king  may  not  Arte***'-  Cotn' 
tfttr  seize*  any  i*an?s pbssesaions,  «pdn  bur«  mirmUes,  wkh- 
*4tt<ahain*BrveaCioto  of:  a  Jury."    This  reason  is  equally  * 
HyBcabW  —  our  gownmentas  toa  mfitmrcAy?  of  rather; 
m  a  gpvenmtcmb  founded  upon1  the  principles^  liberty*  the 
rahmi"ift  wtrongtr*ibm  in  any  other.     There  is  e**e  6x- 
cykav  fliowe vray  to  this  nie  in  England;  it  being  parti- 
cdBfyicnaottdi  bjp  the  statutc^of  3G  H.  VIII.  <vTOr  thaty 
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\-  •  *    *  it^  *«■* 

Aran.,  1303.  In  case  of  attainder  for  high  treason,  the  king  shall  tyyj 

^^^^^  the  forfeiture,  vistantly,  without  any  inquest  pf  t  ojfiftk 
v.  The  period  when  this  statute  was  made  was  under  ^Upo4*t 
c*'  thirsty  tyrant,  whose  Parliaments  were  but  abject  i^gista* 
of  his  arbitrary  edicts.  Nevertheless,  in  tho  cwsin«cuj» 
of  this  very  statute,  it  hath  been  held,  that  if  *h^  be  ,at? 
tainted  of  high  treason,  all  his  lands,  by  virtue  of  th*t  sty 
tute,  are  presently  in  the  king,  that  is,  die  estatf'mfa 
lands  is  in  the  king,  without  office  found :  but,  it  cbtt)  not, 
appear  to  the  Court  of  Exchequer  of  what  lands  the  pewoa 
attainted  was  seised,  at  the  time  of  his  attainder,  .or  ,aften 
and,  therefore,  there  goes  a  commission  from,  the  ^xchc^ 
quer,  under  the  seal  of  that  Court,  to  make  such  inquiry} 
and  this  is  called  an  office  of  instruction ;  and  this  is  a  sufn 
ficient  record  to  instruct  the  king  of  the  certamty  of  the 

(a)  &Co.$%  land,  by  which  it  may  be  put  in  charge.(a)  And,  V^efqa^, 
aft****.  ^at  statute,  it  was  held,  that,  if  a  man  was  attainted  <)f 
high  treason  ,by  act  of  parliament,  and  it  was.  thenAy 
enacted,  that  he  should  forfeit  all  his  lands,  ye$"  that  dyi 
was  hot  sufficient  to  vest'  any  freehold  in  deed  or  in  «sWf| 
the  king,  until  an  office  found ;  for  the  words  u£haBforfn& 

(*)  Jfowrf.     were  only  sufficient  to  pest  a  right,  pr  title  in  the  )png&) 

And  the  same  doctrine  is  recognized  by  the ,  iuiqniqipq^ 

opinion  of  the  Court,  3  Co.  10.  Dowtufs  cas$.  '.  AinSi^fl^ 

both  these  cases,  the  authority  of  Brooke^  tiu  Office,  1JT*. 

was  relied  oh,  to  this  effect.     Where!  a  man  is  fttaiate^, 

•  by  Parliament,  and  thereby  it  is  ordained,  *c  that  all  hif 

""lands  shall  be  forfeited,  and  it  is  not  said,  they  shfluhem. 

"the  king  without  ojjicc,  there  they  shal\  not  Jie  in  mil. 

4<  Beisin  of  the  king,  to  grant  over,  without  ^ffdce,  for 

u\\  does  not  appear  of  record,  what  lands  they  are.1*  &£,\ 

the  present  case,  although  the  taxes  be  not  paid  on  certittt* 

lands,  the  property  of  A.  in  the  County  of  A  for  the  s^°^L 

of  three  years,  whereby  the  right  to  those  lands  ism*. 

feited  to  die  Commonwealth,  yet,  until  an  office  fc^rafcdC 

or  stone  othetf  legal  proceeding  had,  (if  any  such  canine 

pointed  out,)  to  shew  the  certainty  of  the  land,  the  JM?** 
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'ip  art  in  the  Commonwealth  to  £fcmr  ovtr/  and,  awl,  1808* 
^     ;.  sudi  seisin,  any  grant  thereof  would  be  void  by  ^J^eir 
&J  tominort  law1 ;  for  the  Comirionwealth  having  but  *         v.  f 

nj^ty  stad  not  a  seisin,  cannot  make  a  grant  of  lands,  as  mm^m^mmt_^ 
«&'aAftdge*l  in  fiowtie's  case,  3  C*.  10.     And  this  con-  '  * 

StroctfaiTbf  the  act  is  confirtned  in  my  opinion,  by  the  re- 
mirkl  of  Sir  Mdward  Cokc(a)  upon  that  clause  of  the  sta-  (a)  2  I**t 
Vik(tWestrri4  i.  c.  31*  which  relates  to  tolls,  by  which  it221' 
i*  ati^ed,  that  if  excessive  toll  be  taken  in  any  city,  fee. 
9t  king  shift  seize  the  franchise  of  the  fair  or  market, 
$&  it  "be  redeemed  by  the  owner.    "  But,*  says  Lord 
titty  u  {his  h  intended  upon  am  office  found  ;  for,  in 
*  *tcAuits\  incidents  are  evef  suppliep  by  intendment." 
^fefrijr  reasons,  in  support  of  this  opinion,  may  be  drawn, 
I  conceive,  from  the  act  itself*     All  the  description  which, 
kr^qnir^i^,  the  naine  of  the  owner,  the  quantity  of  land^  .,.,,, 
tnVr&  per' acre,  and  the  amount  of  the  tax  thereon:  its 
ti&JitK^  ooundaries,  and  every  other  circumstance  re-, 
lnjig  toji,  or  to  the  title  to  it,  arfe  subjects  foreign  to  tne 


jfcs  Of  cpOecting  the  foam  thereon,  though  indispen- 
r  nectary  to  be  known,  in  order  to  a  grant  thereof, 
•fit  niiy  "be  supposed,  may  be  supplied  by  the  location 
'sVj&ty.     $Jow,,Iet  it  be  granted,  that  a  man  hath  two 
(tf£:qTJ6Q  acres  each,  in  a  particular  County,  upon  one 
mt #nicfc  fye  hath  paid  the  tax,  and  hath  failed  to  do  it  upon 
*^  other.    Shall  any  person  presume  to  enter  upon  which- . 
ra  of  tjiem  He  pleases  to  make  his  location?    And, 
:  something  more  than  the  act  requires,  I  cannot  se^v 
\  Coriimopwealth  could  ascertain  the  particular  tract 
may  be  forfeited.      The  conclusion  which  irresistibly 
M59  itself  upon  my  judgment,  is,  that,  previous  to  any 
W  or  location  thereof,  there  must  be  some  further  in- 
r  made  V  and,  as  at  present  advised,  that  this  must  be, 
;  eithjer  by  an  inquest  of  office,  or  some  other  mode  to 
■oyidfcd  by  the  legislature,  whereby  the  certainty  of 
fc  Sa  paay  be  shewn,  and  the  teisin9  as  well  as  the  right 
in  tne  Commonwealth.         .         . 
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AFEiL,  isoa  '  A  further  reason  in  support  of  this  opinio©  vise*  fern 
that  principle  of  moral  justice,  recognised  by  MagnaChartp 
in  England,  and  by  the  statute  of  our  own  Commonwealth, 
(which  is  a  transcript  from  the  fanner,)  whereby  it  if 
declared,  that  no  citizen  shall  be  disseised  of  his  freehold, 
or  be  condemned,  but  by  lawful  judgment  of  his  peers,  or 
by  the  laws  of  the  land ;  the  meaning  and  intention  of 
which  certainly  is,  that  no  man  shall  be  deprived  of  Us 

(a)  2  Imt.  property,  without  being  first  heard  In  his  <mm  defenceJ^ 
In  the  case  before  us,  the  plaintiff  has  been  disseised  of  his 
lands,  and  they  have  been  granted  over  to  a  third  pepon, 
without  any  notice  or  warning  whatsoever* 

'  But,  if  no  such  previous  inquiry  be  neceesaryy  bath  tfee 
defendant  shewn  that  all  that  was  necessary  to  be  done,  on 
the  part  of  the  Commonwealth,  hath  been  done*  so  aw  to 
preclude  the  owner  of  die  lands  frcM  objecting  the*  the 
non-payment  of  the  taxes  on  these  lots  k  not^unpntabkto 
himself,  but  to  the  ministers  and  officers  of  the  Cosmos- 
wealth?  •;■■•* 

By  the  32d  section  of  the  present  law,  if  payment  he  not 
made  by  any  person  chargeable  with  the  hmd^taz,  She 
sheriff  may  distrain  the  slaves,  goods  and  chattels  which 
may  be  found  thereon.  Ought  it  not  to  be  ehewn,  tfcftt  no 
distress,  sufficient  to  pay  the  taxes,  could  be  found  on-the 
premises  ?  Ought  it  not  to  be  -shewn,  tint  the  owner  ***** 
nothing  upon  which  the  distress  could  be  levied  j&  the 
county  ;  since  the  power  of  distraining  for  the  tax  is*  not 
limited  to  the  lands  themselves,  hut  may  be  eittpciaedvpoxi 
any  property  in  possession  of  the  delinquent,  by.  the*  i 
section? 

Ought  it  not  to  have  been  shewn,  that  there  «i 
missioners  of  the  tax  appointed  in  the  County' af  4 
or  perhaps  in  the  town  of  Staunton^  withm*  the>UnMto  of 
which  the  verdict  finds  that  the  lots  are  2  {and,  akfcpugb  it 
is  not  found  that  Staunton  is  a  corporation*  (as  i*  thefinct,) 
that  circumstance  might  furnish  ground  for  a  yiwirf  jfrrujii 
de  novo%  but  could  not  otherwise  affect  the  case,  I  con- 
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WM  #  ***  ***  4*7  ttmdc  a  list  of  the  lands,  and  <teliyer-  ^wh  l,  i80fc 


eflircopy  of  it  to  the  sheriff;  .(or  sergeant  of  the  town,)  as     „. 
l&^tfkl*  in  the  ocihetian  of  the  taxes;  and  that  this  was        T** 
6ofrtv*fom  year1  to  yaa*,  as.  the  law  require*,  for  three    ^er^ 
TeteVtaeeeasfoely?  •  And  ifr  in  feet,  no  .commissioners  were 
ty]ftftftfcd,  on  if  *ey  neglected  to  return  a  list  of  the  taxa* 
\Atpr*pttty  m  the  e*uaty  (or  town)  pursuant  to  the  act, 
ttfv^'Wc  not  the  authority  of  the  Legislature  itself,  de- 
£*rtd  in  lf9^(tf)  thut  no  collection  caw/tf  fo  made  in  con-  (a)  C.  27. 
1kq^nc«ofBttcho*mk^on^    .■      .         ■"  t  j^JJj^J 

*-*l*se  farts  of  die  Special  verdict  which  relate  to  I\Ir*  vol.  p.  454. 
BtiPs acting  aaaeonsmiaftioner  in  1782,  and  his  applica- 
*^^JtIt*-£**teaftthe  agent  of  Beverley,  have  nothing 
fb&HA&ihh  <lmt~  Th$f  relate  to  a  period,  when  no  far-. 
'fiitnte  cgftifc&b*  jNcurred  $f  the  lands  themselves,  without 
^ffcWthfllstitattte  tlwwbbf,  by- the  sheriff,  by  way  of  distress* 
TW^ejWit-  tkfendapt  claims  under  a.  forfeiture  of  die 
JPlWhulahrti)  ihekwed  by  jnere  delinquency*  without  set*   . 
w<r.    I,  therefore*  throw  them  entirely  out  of  the  case, 
J"1  AgtffcrJfcve  all  tfee  directions  of  the  act  of 1790,  which 
*fe«*stol«f&i»d  in?  the  act  of , 47fi2,(£)  to  be  wholly  disre-  (A)  Ed.  1^04, 
,JpNfc4twl*so^how  ifl  the  faa  of  delinquency,  on  the  partc83i  •'  ** 
^ttf'Aa  tftuamtf  the  lawk,  by  non-payment  of  the  taxes,  to 
^9P***"'£<*V  by  *bat  act,  it  will  be  observed,  the  sheriff 
"tftKftfttfed  m  *tfurn*iist  of  the  lands  within  his  Couuty, 
^flrifert^te  <*anoot>  tad  qg&f&wkhmthe  same,  belonging 
*Hke  «tfn«^or'tejp9tdK9reoff  sufficient  to  satisfy  the  lax,) 
'^tttttfCtfiftty  Co*rt*  aad,  if  Ac  Court  shall  be  satisfied  of 
'^*N^*a#ntt/ijthej  shall  orfwit  Aim  tp  make  ozlA  thereto* 
TUs  shews  that  the  Legislature  does  not  repose  implicit 
tMMNimy  to  tbe-diMgencc,  or  fidelity  of  the  sheriff;  since, 
:  fcimfc  wkK  precaution  as  ttye  l%w  squires,  he  might 
1  nitcjve  for  neglecting  to  collect  the  tax;  for 
forfeiture  of  the  lands  could  be  incurred  by  the 
< 4HM ttcti  payment**  the  taxes*  4*Mrould  be.the  first  per-  ... 
iCWn  tflfarttod  of  i^  «nd  might  be  the  first  to  /?c?tef  and 

Vst..#.  ••  '"  Vu-  .-        -  .  .r„ 
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Awtt,JJ»  obfcriri  a  £*a*#  for  Ac  lands,  thW'7&#*fcWf,  Tfiffeu$ttKft 
own  neglect  or  worse  conduct,  *       •     *    •■•  ^     ■*■;, 

The  only  feet,  found  m  the  spetkd  Verdict,  'Mmi^Wt 
foundation  for  a  gram  of  these  tots  td  the  dfcfeaAttit**? 
that  no  taxes  ever  wetfc  paid  for  the  lands  aftdldteltflfttt 
declaration  mentioned,  since  die  yeafr  170©.  Cfa  tMfrtithBr 
hand,  it  is  expressly  found,  that  the  commissioner  Or  btato? 
ririssioners  of  die  land-tax  in  the  Ctiuhty  <*f  Jktgtkka\  1M 
riot  vahze  the  said  lands  }  and  that  Ho  dtttomt  Sratf  t*#*¥t* 
turned  of  them,  by  the  said  commissioner  ottMeMSf* 
sfoners,  to  the  proper  officer  fir  teKeeUng  9ke  <***#  fo*  9& 
County  aforesaid,  This  alone  is  sufficient  to  defe**<hg*ttf* 
fondant's  tfght*  to  loqafe  fhelandtr,  or  t*  okKAiAa  pihfflrftif- 
thefti;  because,  withotft  such  Dakiati&n,  and  rtfterftffcefto^ 
to  the  collector  of  the  taxe*,  wo  cottfectftotf  gfetfe&ttAVff 
been  m Aire,  as  emphatically  Expressed  by  dtt'B^llfcltfittf 

(«)  5««i>w  iti  the  act  of  the  same  sesdioa  before  nifemxf  touf*}  >1%  *" 

tfee  pfoper  course  in  making  Ms  location*  Thc^fiMtfhtit 
fhe  19th  ^amr,  1*94,  and,  consequently,  ought  ft  tefCMMtf 
founded  upon  the  laws  then  in  forte  Shd  ilistei*»Tvftfr 
they  are  elpressly  alleged  to  be  m*de by  tirttte  Of  4  ft4i#r 
office  treasury  warrant,  dated  June  t 1th,  ffW^  fcfedi&to 
A  y/i/tfrfT  ttmfer  «e  5th*ectim  bfm> Stfi  ctoftt)ff*W* 
acts  of  1790,  aftd  the  land-law  of  the  Iftfc  of  JBMfmM^ 
i792.  Now  the  act  of  1790,*  c.  5>tHlS  ri^MMft**^**  Ml 
of  1792,  c.  83.  ed.  1794.  Cdhsdt|<ie*fly'n»  Atatf8Ht*<Mfr 
be  made,  not  any  land-office  treaHn^  Wtttttt^gfcJa^Br 
*  pursuance  of  f Atff  act,  hi  5%**,  *7*&    If  hr  be  tt|MM^- 

that  the  pro* isidns  contained  in  *e  two  1%+k  a*  pKciWty 
the  same,  and  theifcfofe  Ae  rafatttefci*  #f  the  Statute  vft  «f 
no  importance,  a  ftf-oWM.  anfcwer*  matt  be  gfrfcrn--  WWy 
thit  such  irisrecrtal,  mad*  oft  dte  *ttggttttio*«f -4&  ffife«$ 
wouki  be  fatal  it*  a  pkt^nt  6¥<g«mt?  ftatt  tffe<€6flillMfet 
a)  i>j*r,  77.  wealth.(^  Secondly,  that  tfc*  attt  4f  Jftttym?  5.  setli^*^  - 
S^5!^0  cfef es,  tfidt  *  title  td  lawk  forfH^  for  ao*^^ 

taxes,  may  be  acquired  in  the  manner  ptftacftbed  by  ^  A* 


&4ft«p  dugOKjrf  the  watfp  ^fcd  ^i^ppopri^ud  l#n4r  in.  Af»w->iloa* 
f*lhe  Commonwealth  of  Firgmip,  on  the  eaMem  wj^  ^^bney*^ 
^^P^ftXfk* .»  *  W>  by  IMJWg  the  conaideratioa  of         ▼- 
tWn^fpcpmtyU  i?r  every  hwdred  acre*,  and  *o;  in  pro*      J™*^ 
Ka^*^)fr  agm*er  o*  amajler  yiautity:  whereas  the  00  1785,  & 
laMrtafe  gtaaeci.i*;  I5r«,(4)  e*prei#iy  declare*  that  «<*  ( J  Ed.  1794, 
tPWWf  tha&hMf^.  <p  he  located  on  any  lands  which  may  c-  96-  sect  5, 
W$  ift.the  fr>mm¥ttw.e#kh  an  *cgatu#  <tf  the  npn-payment 
a£-the  tanfrvthwog,  mimn,  the  person  applying  for  the 
ttap.atall  pay,  ipt  copMiderotian  thereof,  one  hundred  del* 
k^fawfWb*wk&*uK*'>  and,  for  the  better  direction 
ef,£l*  Jtgwyeaat  *e  register  ahall  ejqpeaa  in  the  warrant 
*ThftiH»,W^g  paid  therefor*   Now  i*>  sum  it  enpreaqed  to 
hno,ha£p<p*id}  but&ewampi  referring  tQ  the  forme* 
af^wtofc,£Mdlh*friiQe  at  2&  per  100  acjea,  create*  * 
'^taAfJftWPftion  «ha*  a*  more  waa  paid,  although  30/* 
WMtk  flpnaideaatipn,  required  by  the  law  then  in  force; 
ifet^os^umwaakh  Wiaa  therefore  deceived  in  it*  gran*  of 
ifrjlU HJIH.iMr  ^fhich  thereby  wee  utterly  void ;  aa  it  would 
**&****  h  the  case  of  the  king,  2BL  Cem,  348.  or,  if 
**prayl,for  that  cauae,  it  wns  void  lor  the.  uncertainty  aa 

,  ^I^deiendent'*  petont  appear*  to  w  to  be  liable  to  the 
qpajjlijgjiiun  of  wocmiaty,  and  miwgrrncy,  from  the 
<mb|ipfii%>  reciacrthe^nanner  by  which  the  Commonwealth 
bag  bncomt><n*WrH  ta  these  lands*  which  k  ia  no*  found 
gygrpHrataAaeyapiy  yean  ago>  and  have  been  held  by  the 
ifrinf  iftjii ifatbfiftfe  uikUr  whom  he  claims  upwards  pf  half 
aoarrfmy^  Them  ia  not  *o  much  as  a  aurmise  of  the  per* 
wmK&mbm  ifrey,w*p£  fcrwerfy  granted,  nor  of  the  man* 
W  Jqr  *&*&  the  Commonwealth  became  seiaed  of  them 
apm  ainl«rt^ta»ake,aarw|tthmeofc  Theaugge*, 
t**qf  ferifata*q&*  npnrpagrmenl;  of  taw,  if  euch  aeug- 
PiifW.  fT  N  infetfedfrpm  the.  reference  to  the  laud- 
afa*i1srt*mry  wnmm  Wfiwrw*  tQ.  but  not  recited  in  the 
rrtamhJp  qfc  the  p*»m  ia  the  auggettion  of  tfre  petetUet%  . 
^fMK.pfthe,C*^^#a/^ 


Af rtl,  t»m  mdrff  srrongfy  agxfcaat  the  party  tMkZngH^m*&i  smctfit 

^lui^J^  contains  ra>  foamier of  ^erhtbtttfj  afe  to  toy  bf  4kos4  ptfbt* 

r.  *      culars  which  were  necessary  to  be  Mown,  i*  order  *toi 

jBevcHgyi    ppop^r  and  effectual  grant  therefcf  from  *fe> 


wealth,  rite  patent  itself  appears  to  m*  tob#afce<**rt)i 
void,  for  this  reason,  aloo.  For  thteelandfcftiaia^tafl* 
once  granted  by  the  ct&wnj  by  ^Un€y  (whid&n*  areceit 
df  a  high  nature,)  the  cancelling,  avoite*«,  ot -forfeit** 
cf  that  grant,  ought  to  appear  i*  any  aubaequeat^htfrt 
thereof  •  by  the  Commonwealths  For  thfrjfrat  paftM^ 
<feftdU&rye  evidence  of  a  tide  ogattttt  die  GcooteotiwaAlH 
ohtf!  eueh  avoidance  or  forfeiture  be*hctM*;'*a£,«ifaia 
ftheton,  k  ought  to  appear  upon  the  free  «fi  tba  jtfCPW|wM 
«ent,  that  it  might  not  be  presumed  that  <tfe|c  €nfti»«fr> 
wealth  wa*  ignorant  of  the  fast  gran ty  And  »a*±***«erf  hi 
Ha  grant  to  the  defendant-  As,  I£tthe.ki*gr*Mdk*lea*# 
for  years,  Or  for  life,  and  afterwards  granted  tbelaftdHft 
another  in  fee  or  in  tail,  without  rtttkigptb*i*mf<tkfiM 
(#)  I  Co.  41  grant  is  voicL(*v)  So,  here,  the  crown  baring  gi*n*ai<tlie» 
land*  to  Sever Ut/y  and  the  Commonwealth?  (wfefeotltoat' 
firing  that'geaal,  and  without  mentioning  fanwhoM*** 
the  lands  were  revested  in  the  ConuzMttWeabh)' tariff 
Undertaken  t«  grant  :*he  tame  lands  to  tfcgettfawdmt/  md 
no  tide  in  the  Commonwealth  appeartagv  o»  beiag  abewsa 
by  the  patent,  die  patent  is  void  for  that  caitfse*  *i  »  ***h 
'  But  it  may  be  objected,  m  the  potent  <nr»e**kHH,  jlttfcby 
*jrtj/i  gf  jwcA  a  iandioffice  treasury  trarraaftTani  thfct  lyre 
epolten  of,  die  lands  were  gnarted,  ivsbalU/be  psMuott 
they  were  forltfted  for  non-payment  of  taste*  V  OHdHtb**** 
thet,'  beeaua^the  Jury  have  found  1ktttfc*grabtmrfgnti* 
hj  end^hdi)  hstieU  to  thfe  defendant.  Tb  tbJHJHaaawer; 
that  this  to  a  emck&iintin  tew*,  whUh  the  J wytfay*  i 
tafconto  mate,  aad  hot  aurtteipof  feet,  tfVbjMhese. 
the^-me^nt  to  teay  more  than  thta,  that  *h**patefcfc.  I 
from  the  proper  office,  and'  wkh  tfte^U««cd> 
But,  they  h^-ingfourtd  the  patent  J*foctrttfa,ite*t*wrt 
will  decide,  whether  it  be  a  regular  apd  proper  patent*  or 
not. 


In  the  flatf #W  oft/te  Contmmh&edlth.  3*fc 

**  ltat>-  H*  majr  be  objected,  that  -the  patent  having  issue*!  K*m*,  1308. 
*hh'  the  iteud  solemnities,  the  Comikon  wealth's  officer  ^3^^ 
fehaH  "brpreaunied  to'  have  acted  regularly  in  issuing  it*  v. 
Bin  TO^adeh  presumption  is  ever  made  in  favour  of  a  rak- 
ttfeteftal  Wftcer,  where  recourse  can  be  had  to  the  authority 
dtt<J*r*rhfch  he  has  acted,  and  to  the  thing-  it*t(f>  that  is 
fcney  for  thirffrould  be  to  substitute  confidence  w  the  offir 
*«y  for  the  due  performance  of,  his  duty.  Nov*  whan 
emissions-  or  niisretkala  appear  in  a  patent,  there  is  no 
tooatitatt  fW  premnnfitton. .  Besides*  there  is  one  parties 
l»r»fa^whidrthe  Gmmomveakk?*  grants  differ  from  many 
of^stts^gittits.  The  brtter  were  often  made,  u  en 
*>m*mim>$u>iet  tertu  mertiiaj?  of  the  crown*  in.w&ieh 
imm\fkMj  mere  always  construed  more  liberally  in  favwui 
of  the  yubjftjU  But  the  Commonwealth'*  grants  of  lands 
k*  hewkitUf  founded upon  the  eUggeHkn  of  the  /wrty 
prdyimptke  patmt ;  ami,  therefore,  are  always  to  be  token 
Jttttit4raagi$r  against  Mm. 

ra3faww.  yet  another  ^objection,  to  //»>  patent,  which  I  -  * 
tftanmrpass  over*:  ftisnot  in  the  yirm  prescribed  by?*hti 
Wtseettoo  of  the  land-law;  nor  does  it  Mention  die  sua* 
yafa&!&ttx*bt  treasury,  as  that  form  requires.  And  I  hold 
ft**,- tokos*  a  statute  prescribes  a  particukr/?rw  to  be  ob* 
fWttd  '4a  any  case,  thexform  must  be  strictly  pursued* 
How  such  a  delation  from  it  has  crept  into  the  present 
pttfeifa,  I  have  notthooght  it  necessary  to  inquire. 
* -*;  A«  totheithsrdpoint^-tthat  the  release  from  Sir^faAa 
ftanfajfrA  and}  the  other  original  patentees  to  Sever  ley* 
being  rtadc  without  any  consideration,  and  not  being  i*« 
£*te^  iDOthing  passed  thereby,  Ii  think  it  unnecessary  to 
he<os>si<lered^  as  it  is:  expressly  found  that  William  Sever* 
fapdwdsafocL  in  1T16,  and  that  <£**«*,  his  son,. entered 
aftdp*a»*stfe6«l  from  that  period,  until  the  time,that,JiJ3- 
MMfnbndand  his  patent  hi  1795?  a  period  Jong  enoughs  t» 
fsntliiihl4he>qpght  of  possession  in  Severity,  and  conwr 
ipwikly  tto> enable  hini  to  retoyer  in  this  «jectftientt 
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A*»tL,  1808.     Much  as  I  have  said  in  this  case,  which,  from  toje-. 

^Jnn^/    ueral  importance,  I  considered  as  entitled  ty  the  moMjffjfc 

vi  "      ture  deliberation,  1  have  omitted  many  things,  uppitth* 

C  e         second  point,  which  have  occurred  to  me  in  fuggo£t^fftte 

opinion  I  have  given  upon  it.     And,  upon  the,  wrlfplf^ 

this  case,  (in  whatever  view  considered,)  I  am  of  t5jpp.K(f| 

that  the  judgment  of  the  District  Court  vqgftf  t£  &„*& 

finked.  ^  ,  ,  ,MtJ 


Judge  Roane*  Tbe  clause  under  which  thei 
in  question  were  made,  was  first  introdnJwd.i^to  mjtyjpqi 
(j)  S%'™1  »  *c  year  1790.(a)  It  is  contained  ims^t  .£*<****< 
c.  /.  wet  5!  the  act  passed  in  1T&7&)  intituled,  u  Anai*t#r$u*e<ly 
c^rtUL  *■  *buses  in  **  wanner  of  selling  lands  &r  tbejjqpqtKPtfl 
AppcndixV  "  public  taxes."  Both  the  acta  of  IT8T0  andtkat  qf  OXSty 
No.^x.c.17.  i^hUQ  fgrfnty  to  yafa  ^y  u^  &&  nmifih  hft  .fhfl 

$*%'  a*'  commissioners.    The  apt  of  1790,  in  parUcnhuyU^,^ 
peiidii,  No.  tions  immediately  preceding  the  one  in  pjqra&o^PlfrjW 
wL         P    certain  provisions  in  relation  to  the ,  taxes  fluC;i»^cffc. 
lands.    The  terms  "  the  tax,"  mentioned,  in  >the.^ffy#*fx 
tion,  have  before  several  times  occurred  in&e'pyre<fot 
sections,  and  there  plainly  related  only  ft*  Iftek^Jriju^ 
stood  taxed  upon  the  comnussiontrs'  books;  *$d  it,|s^, 
sound  rule,  of  construction,  that  tip  *am£  phrase  ppcftpjfff. 
in  different  parts  of  the  same  act,  shall  generally  be  trote^t,. 
stood  in  the  same  sense.    This  construction  loftCa  Pff*$t*£ 
its  force  when  we  consider  the  case  as,  qpq^  the  &#h  j^c* 
(c)Xr*  Cbdt,  fan  of  the  act  of  1792/c)  which  agrees  verbatim  a*  to  tfe 
p.  134!  points  in  question,  with  the  clause  in  the  act , of  lT$Qk~  M, 

not  only  follows  immediately  after  a  sect^oQ  relying  o^jr 
to  assessed  lands*,  but  is  also  contained  in  the  act  for  ttyiMg^ 
taming  taxable  property,  &c  whereby  it  is  tiiade.tfe$ *}&&* 
of  the  County  commissioners  to  list  and  assess  all  jatyjl* 
within  their  several  Counties.  It  has  been  said,  ftkifc  j£e. 
emission  to  return  lands  to  the  commissioners  is  an  n|Wq 
r .  .  of  a  higher  grade,  than  the  omission  to  pay  the  tax:  while 
this  might  be  safety  admitted,  yet, in  the  case  of  an  highly 
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j$y  fcct,  we  cannot  extend  the  construction  thereof  be-  a**il,  18Q$. 

yWtt^he  actual  case  which  is  provided  fbh    B^  the  act  of     K^y 

4e26th  of  December,  1792,fa)  it  will  be  seen  that  the  ne~    -v\ 

jlctfyfthccommissieners  in  returning  a  list  of  taxable  pro-  ^ 

jtetjrNtas  .taken  up  by  the  Legislature,  and  provided  for.  (<0  Sesrion* 

Tliii  sWbject  was,  therefore,  before  the  Legislature  at  the  c.  27.  sect.  £ 

safae  time  with  the  act  immediately  in  question ;  and,  al-  ^^  X***ud 

though,  ia  fact,  the  latter  act  passed  a  few  days  before  the  Appendix,  p. 

former,  this  Court  will  judicially  know,  that  that  may  have 

totfteerely  accidental ;  and  that  in  this  session  of  revisal, 

dfcWtkAfr  st&ject  of  our  laws  was  depending  at  the  same 

tSheHfefttre  the  Legislature.     On  what  other  ground  than 

thfa^BSd  W  Happen,  that  the  commissioners'  act  of  this  ses- 

ti«ritftrt#lttiqttesticin,(*)  which  passed  on  the  thirteenth  of(£)  P.  138. of 

M&eiktfryltte,  aErawtED  in  the  35th  section  thereof,  to^^f^' 

<BevW^4a**'o#  the  same  session,  by  its  title,  which  did  not 

p8& "until the 'seventeent A  day  of  the  same  month?    This 

Wfi^'sntffeet  then  was  depending  at  the  same  time  before 

the'  Legislature ;  and  therefore,  as  another  act  related  to 

tHtfsttrJ^tfet,  die  35th  section  now  in  question  did  not  meaii 

ti  eifeid  *>  this  case  of  ait  omission  to  give  in  l&nd  for  as* 

sekSWfetl1  '  ftven  dficrwarcky  when  it  was  found  that  this ' 

t¥A\^kHA  legislative  interposition,  it  was  only  done  by 

eJttudbf£  the  powers  of  the  commissioners,  and  enabling 

tfctm  to  ascertain  and  value  lands,  not  given  in,  by  the  best 

fi$t£?n  their  power.(c)(l)  (e)  let*  of 

*My  opinion,  therefore,  is,  that  the  legislative  construe-  12.  and  iB**! 

djkJii^on  this'  subject,  manifested  in  their  declaratory  act  Cofe$  ro^- 

orlTl^'is  the  true  construction  of  the  act  now  in  ques- 

td^f  aftcHhat  no  lands  are  forfeited  under  the  same,  unless 

tBe^  &cve  been  assessed  and  returned  pursuant  to  law*{rf)  rj\  ^  $e4, 

tffs*Ke&  to  he  remarked,  that  the  annual  tax-laws  impose  ***•  Ae%^ 

tttffif  pJ?r  centum^  on  lands,  u  for  every  hundred  dollars  p.  15.  and 

«1ftW£  agfteabie  to  the  equalizing  law  ?  and  that,  in  re-  J^ffe. 

bQ$j&  lands  charged  on  the  commissioners'  books,  it  isp«ndh:tNo. 
v....       s^    .        °  7  la.  e.34.  p. 

~,^l    ,',*.,;    ■ ^— — «* 

(1)  See  ftbo  the  act  of  Jan.  31it,  1804,  Rev.  Cade,  vol.  2.  p.  68,  69. 


Beverley. 
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ApirL,  1808  easy  for  the  owners  thereof  to  know  the  amount  of,  add  fo 
Kinney  Pa?  ****  respective  taxes,  which  is  not  the  cate  in  relttwn 
to  lands  which  have  not  been  assessed. 
■  On  the  merits  of  this  case,  therefore,  the  deetsvm  is 
right,  and  no  occasion  exists  for  a  venire denova*  I  shoriA 
give  the  same  opinion  that  I  now  do,  if  Severity,  the  ap- 
pellee, were  found  to  have  resided  in  Augusta.  » 

I  do  not  meddle  with  the  other  points  in  the  caafe,  tfjocfft 
to  say,  that  I  cannot  for  a  moment  doubt  the  power  pf  Ac 
Legislature  to  pass  the  law  in  question;  nor  cam  I.  think 
that,  under  the  influence  of  that  power,  and  the  acjtual  pip- 
visions  contained  in  that  law,  there  is  wy  pretence  to  sqyt 
that  locations  under  the  act  must  be  preceded  by  inquisi- 
tions of  office*  Such  a  construction  would  defeat  tfce  grc*t 
end  and  object  of  our  acts,  in  this  particular}  would  grejjdy 
affect  our  revenue ;  and  can  only  gain  colour  ;hy  firing.  %> 
the  principles  of  the  common  law,  in  respect,  o€  igqwuM- 
tiohs,  (as  applying  to  oadiNajsy  cases,)  a  supremacy  py*r 
the  positive  acts  of  our  Legislature.  (    « 

While,  therefore,  I  feel  myself  bound  Jp  difiipMa  opi- 
nion from  the  Judge  who  has  immediately  preceded  me  in 
respect  to  seme  of  the  positions  taken  by  him,  (which*  Jjo]j- 
ever,  I  do  not  hold  it  necessary  to  enter  particularly,  intqt  ft 
present,)  I  concur  with  him,  for  the  reasons  I  have  jipt 
stated,  that  the  judgment  should  be  .affirmed.    , «       ^ 

Judge  Fleming.  I  concur  in  opinion,  that,  the  judg- 
ment of  the  District  Court  ought  to  be  affirmed,  on  A* 
ground  that  the  lands  in  question,  not  having  been  lisJQl* 
nor  entered  in  the  commissioners9  books*,  pnd  retyjp 
thereof  by  the  sheriff  or  collector  of  the  tax,  and  notice^ 
the  treasurer,  as  prescribed  by  the  34th  sect*  of  the  **%& 
1792,  intituled,  u  An  act  prescribing  the  mode  of  aagft- 
u  taming  the  taxable  property  within  .this  Copimonwe^h, 
"  and  of  collecting  die  public  revenue,1'  not  tayingtafin 
made  or  given,  those  lands  never  became  forfeited  to  the 
Commonwealth,  and  therefore  were  not  subject  to  the  lo- 
cation of  the  appellant. 

Judgment  affirmed. 


Carter's  Trustees  against  Washington  and  others,      SSif*- 

":  THIS  was  an  action  of  ejectment  brought  in  the  year  *>  c  and  a- 
iTW/in  the  District  Court  of  Dumfries,  by  Charles  Carter,  tenants  in 
lite  of  Shirley,  against  Edward  Washington  and  others,  cor^0lL^ 
for  a  tract  of  land  lying  on  the  Occoguan  River,  formerly  and.ff.chaT- 
Hf  the  County  of  Stafford^  now  in  Fairfax,  containing  JJj^  8||£I£f 
V*>  icfes.  to  £.  JTP  and 

1  "6b  the  2d  day  of  March,  1729,  the  proprietors  of  the  cree  for  par- 
thrthern  Neck,  by  their  patent  of  that  date  granted  to  Ro-  ^n  °*j£*£ 
Ikrt'  Carter,  junior,  and  to  his  heirs  and  assigns  for  ever,  tber  tenants 
the  afcove  tract  of  land.     An  indenture  quinque  partite  ^^ltc^ml 
was  elecuted  on  the  4th  day  of  November,  1731,  and  re-  »«n©ed  *uA- 

^  .        r     .  tcquently  to 

corded  m  the  General  Court  on  the  11th  of  the  same  the  talc,  Uno 
inonth,  between  Robert  Carter,  of  Currotoman,  the  said  Sib  "Stout 
Sobeft  Carter ,  junior,  of  Nombiy,  Charles  Carter,  of  Ur-  «*  «p  ■«*» 
&#*//#,  John  Carter,  of  Shirley,  (as  guardian  for  and  in  brought  by 
behalf  of  all  the  sons  of  Mann  Page,  of  Rosewell,)  and  J&  ^*jgk£ 
Ah  Page,  widow  of  the  said  Mann  Paget  in  which  inden-  who  were  no 
tare*  recital  was  made  of  certain  articles  of  agreement,  SSSSplrtu 


j  date  on  the  14th  day  of  October,  1728,  between  i*01*- 
the  sail  Robert  Carter  the  elder,  Mann  Page,  Robert  Car* 
ter  tte  younger,  and  Charles  Carter;  the  purport  whereof 
was,  that  a  tract  of  land  adjoining  Frying-pan  Run,  con- 
taining 762  acres,  upon  which  there  was  supposed  to  be 
tiifinebf  topper,  having  been  granted,  by  patent  dated 
ifln?  14th  of  October,  1728,  to  the  said  Robert  Carter  the 
ySWlger,  and  the  said  Charles  Carter;  and  several  warrants 
String  been  issued  in  their  names  for  the  surveying  and 
Unig'up  fttmdry  other  tracts  of  land,  and  for  carrying  on, 
ttfroVing  and  working  the  mine  or  mines  that  should  be 
Jftfrcf  thereon ;  it  was  agreed  by  the  said  parties,  that  all 
^BT^each  of  the  said  tracts  should  be  held  and  enjoyed 
P$daBy  between  them,  and  that  equal  proportions  or  parts 
o¥  the  said  lands,  by  good  and  sufficient  deeds,  should  Bq 

Vol  I?.  **  , 


^ii^WlT&dt  wot  by  the  said  Rikrt  Garter  the  youngw,  «fed 
^c££hJ/  Charles  Carter,  to  the  said  iKSww  Ay*  and  Robert  Carter 
ThmoM  the  elder,  their  heirs  and  assigns  for  ever ;  and,  tteit  a*  wdt 
Wutoftoa.  the  land  which  had  been,  as  that  which  should  xhcrtkkt* 
sa4  ether*.  bCf  taken  up,  should  be  held  by  the  above  four  persons  a* 
"  tenant*  k%  common*    The  said  indentuw  recked  further? 

that  certain  other  articles  were,  on  the  25th  day  of  Febru- 
ary, 1729,  entered  into  between- the  said  R obert  Carter^ 
junior,  and  Mann  Page,  by  which  it  wa*  agreed,  that  aft 
the  lands  which  had  lately  been  surveyed  by  John  Warnezj 
lor  the  use  of  the  Company,  mentioning  particularly  tfcs 
aforesaid  tract. on  Occoquan  River,  should  be  granted  toi 
.    the  said  Robert  Carter,  junior,  and  that  he  should  give  iii 
hoed  to  rcconyey  the  same  to  die  said  Company.  The  said* 
indenture  went  on  to  state,  that  patents  had  been  issued  for 
about  19,385  acres,  in  pursuance  of  the  said  articles  i£ 
agreement  to  the  said  Robert  Carter  the  younger;  among 
which  is  that  of  the  said  2d  day  of  March,  1/29,  for  tte> 
3,500  acres  of  land  aforesaid;  and  that  Mann  Pagebm&ik^ 
vised  his  interest  in  the  said  adventure  to  his  wife  andjfr 
his  son*.  It  was  then  covenanted  by  the  said  mdehtnre,  <hs£ 
«U  the  tracts  of  land  which  had  been  granted  to  the  said 
Robert  Carter    the  younger,  should  be  held  by  him  ifT 
trust  for  the  parties  to  the  aforesaid  agreements  %  <B& 
fourth  part  thereof  in  trust  for  Robert  Carter  the  elder,' 
and  his  heirs ;  one  other  fourth  part  thereof  in  trust  forth*5 
said  Charfce  Carter  and  his  heirs ;  *nd  one  other  featfhptiA 
thereof  in  t^ust  for  Judith  Page,  die  widow,  and  aft  t&e  t&fe* 
of  the  said  Mann  Page,  according  to  the  several  luuioi<r 
and  estates  of  the  said  Judith  Page,  and  the  saidtfttvtf 
Mann  Page.  The  said  indenture  contained  other  co^eMn# 
and  stipulations  as  to  the  manner  of  carrying  on  the  mafttot 
and  concerning  the  negroes;  and  also  one,  that,  wheniMfr 
the  parties,  their  heirs  or  assigns  respectively,  should  fhitk 
fit  to  give  over  the  undertaking  aforesaid*  then  it  should  fee 
lawful  for  them  to  hold  their  respective  parts  of  tke^aAl 
lands  in  severalty,  and  to  have  partition  thereof  made  ac» 
c'ordiagly. 
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bim  ifc*  year  17**,  a  suit  was  commenced  in  the  BlgirAttftt,  ito* 
(*n*Cof  Chancery  by  Ckark*  Carter,  of  «SWrfry,  and  ^^^ 
4fera,»|*teaeitta*iveaof  the  said  jff*A»rt  Carter  the  elde*,  Trarte^ 
if  Mam  ft&*>  and  of  Cfair**  Carter,  against  Jtota**  &*•-  ^ik^^ 
*iytoe«f  Mammy,  (who  was  son  and  representative  of  '«*dot)ttf^ 
4|»  ml  Robert  Garter  the  younger,)  for  the  purpose  of  " 
ahtahring  as  account  and  division  of  the  property  real  and  \ 

pinninl,  which  had  been,  according  to  the  aforesaid  artk 
As  of  agreement,  and  by  the  said  indenture,  conveyed  and 
foaled  sa  the  said  £efart  Carter  the  younger.  The  Chan* 
•dor  appointed  commissioners  to  divide  and  allot  the  said 
po{*»tjr»  which  they  did,  allotting  to  Charlee  Carter,  of 
ftirfey,  one  fourth  part  of  all  the  said  lands,  and  complied 
heading  in  hit  share  the  5,500  acres  of  land  fast  abw* 
totntisntd*  On  the  report  of  the  commissioner*  it  appear* 
M,  that  the  share  so  allotted  to  Charles  Carter,  or  tho 
greater  part  thereof,  had  been  before  that  time  sold  to 
otfceiv  by  the  defendant,  Robert  Carter^  and  was  held  iw 
pttn<jmN»  by  a  number  of  persons  claiming  under  Mm; 
toLthe  eounael  for  the  said  Robert  consented,  before  thai 
Court*  that  the  fourth  so  incumbered  should  be  decreed  to 
Afc  said  Robert,  who  would  be  thus  enabled  to  support  hi* 
OWBr  <eftvvey ances ;  and  that  the  fourth  allotted  to  him 
lAjiild  he  dcerecd  to  the  said  Charles.  This  decree,  how* 
evet^  .wni-  not  find,  as  accounts  remained  unreported  be* 
twfeen  the  parties;  and  an  affidavit  on  behalf  of  the  said 
$obertt  made  by  one  Benjamin  Dawson,  (stating  that  hi* 
tiSMjml,  »rhn  had  agreed  to  the  exchange  of  lots  as  afore*, 
aid,  had  done  so  by  mistake,  and  without  authority,)  being 
tomdnced*  the  Chancellor  rescinded  so  much  of  his  decree 
4Mm£med  the  said  exchange,  and  decreed  the  fourth 
|m»  kwfatding  the  lands  in  dispute,  (according  to  the  firs* 
jjkftmeat,)  to  Chariee  Carter,  who  thereupon  brought  his 
Wfttfta  of  ejeetrtent  against  the  persons  in  possession. 
*0*  tW  trial  of  the  cause,  the  plaintiff  produced  in  evi- 
dteM  tot  the  Jury  the  aforesaid  patent  of  the  3d  of  Marsh, 
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A*.rL.4*»  lf«0;  a  copy  <rf  -th»  iiKtecfBT  trf  the  4th  «f  #****/» 
y^££T  1731 ;  (the  defendants  having  agreed  that  the  latter  wWnk* 
Trustees  be  considered  of  the  ram*  authenticity  as  if  it  had  been  Uf 
Wuhinjwii  'i/^  *y  ^  clerk  °f tf*  General  (hurts)  and- also  *.m*ni 
and  other*,  of  the  proceedings  and  decree  in  the  suit  in  Chancery 
.""  aforesaid*  for  the  purpose  of  proving  that  the  lands inapt* 

tioned  in  the  said  indenture  had  bean  partitioned  betweca 
the  patties  mentioned  in  the  said  rqcord,  and. that. ibe 
lands  in  dispute  had  been  allotted  to  the  leaser  of  the  plait* 
tiff, .    "  The  District  Court,   upon  an  objection  bsiag 
44  made  by  the  defendant's  counsel,   refused  to  permit 
*  the  said  record  in  Chancery  as  evidence  against  4» 
44  defendants  in   this  suit;  it  appearing  in  evidenced 
44  the  Court,  that  the  defendants,  and  those  undsr  whom 
44  they  claim,  had  been  in  possession  of  part  of  the  land 
44  mentioned  in  the  said  record,  (being  tfc$.  J*n4*  <»»  tha 
"declaration  mentioned,)  ever  since  the  year  176$,  unfa 
4.4  a  deed  of  conveyance  in  fee«sjmple  made  by  Jftobett  (fa 
u  ter%  the  defendant  in  the  said  suit  in  Chancery*  to  Jftbtt 
".gewpfa,  that  the  said  John Semple  afterwards  mortgage^ 
\c  the- said  premises  in  the  declaration  mentioned  to  Pl$i$ 
44  Ludwell  Lee,  which  mortgage  was  foreclosed  by  a  decree 
44  o$  the  High  Court  of  Chancery,  and  sold  by  virtue 
44  thereof  in  the  year  178  a,  and  purchased,  £nd  ajtitfeacr 
u  quired  thereto  by  the  defendants,  and  those  under  whom 
44  they  claim,  at  said  sale ;"  to  which  opinion  of  die  Coujct 
the  plaintiff  filed  a  bill  of  exceptions. 
.  The  defendants  also  objected  to  the  admission  of  t^e 
above-mentioned  copy  of  the  indenture  as  evldenpe^.a^ 
If  ging  that  the  original  was  not  such  an  instrument  as  \ff 
law  was  directed, to  be  recorded:  but  the  Cpurt  oyerruk^ 
.the  objection ;  whereupon  they  also  filed  exceptions. 
.    The  Jury  found  a  verdiot  for  the  defendants ;  and  judg- 
ment being  accordingly  entered  for  costs  against  Charles 
Carter,  the  lessor  of  the  plaintiff,  he  .took  an  appeal  Jo  this 
Court ;  which  having  abated  by  his  death,  was  revived  by, 
Robert  Randolph"  and  Carter  Berkeley)  trustees  appointed 
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mhm  faufc  *ill  >*id4e*ami**  to  the  uses  therein  men-  ***«.,  ttoit. 


Cirter'a 
Teutfeea 

*•  Mm**  tad  CW/,  for  the  appellant*.  Washing** 

-?       ,  and  others* 


•  K 


ibttemd  Edmund  /.  Lee,  for  the  appellees* 

*  O*  die  part  of  the  appellants  it  was  contended,  1.  Thai 
Cite  deed' rff  If  31  vested  the  title  in  Robert  Carter  as  a 
Ihwtgg  dttfy;  that  there  was  no  adverse  possession  until 
WGt  j  that  *fc»,  the  deed  to  Sempte,  being  a  deed  of  Aur- 
jbftt  *frd  sale,  did  not  convey  an  adverse  possession ;  such 
Sdee&eonveying  no  greater  estate  than  the  bargainor  pos- 
setfet ;  that  *  tenant  in  common  by  such  a  deed  can  convey 
Ida  own  part  only ;  that  a  feoffment  has  a  different  effect, 
tecanse  tt  operates  a  disseisin,  by  entry  and  livery  of  set* 
sint  that  a^ne  or  recovery  is  equivalent  to  a  feoffment  in 
this  Respect ;  but  all  other  conveyances,  by  statute,  or  other- 
wise, do  not  operate  a  disseisin,(a)  which  must  be  an  actual  ^  l  Surr 

muter;  for  a  wrongful  possession  may  be  without  a  dis-  93.   iqylor, 
,  ,  .     /fN       ,  ,  .  .  .    .  knee  of  Jr- 

*et*m;{p)  and  even  the  taking  possession  under  a  judgment  >,-«,,  v.  Horde. 

hi  ejectment  does  not  operate  a  disseisin,  which  always  j^^6^ 

Implies  a  wrong — >a  personal  injury. (c)  The  statute  of  li-  Hank.  410. 

nutations  therefore  did  not  bar  this  ejectment ;  for  it  never  skater. 

ions  against  a  man,  except  when  he  is  actually  disseised.(d)  (£)  &"*• 

Again,  Robert  Carter ,  by  virtue  of  the  deed  of  1731,  held  Horde. 

ao  possession  of  more  than  his  share  as  tenant  in  common,  jjjj  5*  j  JJ " 

except  as  trustee  for  a  special  purpose ;  for  that  deed  was  26<wr-  Fair; 

,       .      ■  i  i-  i  •      '  ,  clahn,  on  the 

a  covenant  to  stand  seised  to  the  use  ot  his  partners  and  dcmiie  of 

Umsetf,  and  the  statute  transferred  the  uses  into  posses-  fj^Sfooa/ 

Ikm;     Each  tenant,  under  that  deed,  legally  had  the  seisin 

Of  his  own  share ;  and  Robert  Carter,  not  being  possessed 

Sk  severalty,  of  the  part  which  he  sold  to  Semple,  could  not 

tonVey  it  to  him  by  deed  of  bargain  andsale.(e)    Charles 

Girter ,  therefore,  claimed  under  the  old  deed  as  tenant  in 

v  00  Itatfnr.  Boird,  $  CqU*  4f*.  Duvml  r.  Bibb,  ib.  36*  dPLeOnr.  Oftter, 
ii.367. 


350  .   Smpmt€i*rltf<1ft*&.^ 

▲vail,  teo&  connuo* ;  and  rat  tenant  in  conutoq  ni#y  m^i^aipntjftc^. 

^JJ^^  ment  against  another,  or  against  any  other  person,  tQ  wcq* 

-  TtuMMt    ver  his  social  possession* 

Wathtogtoa      2»  The  record  of  the  suit  in  Chancery  o^it,  to, jbwrp, 

aadothm.  been  admitted  as  evidence;  because  Washington  and  otter*^ 

"         though  not  parties  to  that  suit,  Vftr$  privies  ;  ai&pe  tfceg 

derived  their  tides  from  Robert  Carter,  and  might*  if  tfa$£ 

decree,  h^d  been  in  his  favour,  have  used  it  agaj^  CftorX**, 

Carter  and  the  other  complainant?*    The  case  of  £0*^* 

i«)  l  PteA.  Daniel,  executor  of  Cook,(a)  shew*  that  judgments  nuw^bft; 
evidence  against  all  who  art  privies  s  ai*d  it  is  a  rule  totf». 
if  a  judgment  between  certain  parties  m$y  .helped*,*?, 
evidencfe  against  a  man,  he  may  avail  himself  of  *  juds* 
ment  between  the  same  parties,  if  it  mske  in  Jh*£|yom*-  m  . 

-  On  the  part  of  the  appellees  it  was  said,  that  it  does  not " 
follow,  because  a  bargain  and  sale  conveys  only  the  legal ' 
title  of  the  bargainor,  that  it  cannot  operate  a  disseisin.  The  * 
act  u  providing  that  wrongful  alienations  of  lands  shall  be  * 
(faRro.Cotk,  "  void  so  far  as  they  are  wrongful,n(4)  declares  that  nocin- 
c?ii  *"  l7  veyance  shall  carry  more  than  the  legal  tide  of  the  person  ' 
conveying.    If,  therefore,  the  doctrine  contended  for  bti  tlfe 
other  side  were  correct,  no  conveyance  could  operate  a  Vfii-' 
to P—.Cmk, seisin.       By  the  act   "for  regulating  ccmveyaiic'es^*(c5r 
see^u!  **9  almost  all  distinction  between  bargdin  and  sale  w&S/Sbjf!^ 
ment  is  done  away;  and  no  distinction  in  practice  eilslS  ' 
between  them ;  for,  now,  whenever  a  man  sells  his*'  uWcf/" 

he  makes  a  deed  of  bargain  and  sale,  and  delivers  pbsiei- 

._  *  v.  •:.;  r-  -"  tc 

sitm. 

'The  statute  of  limitations,  therefore,  barred  the*  ph&i- 

tiJPs  claim.    There  Was  no  t rust  in  Robert  Cartir  to  |>R?" 

vent  this.    He  waa  indeed  a  trustee  until  the  deedoif  I7S)  j f 

but,  upoii  that  deed,  die  statute  executed  the  trustby  trShi- 

femngthe  use.  *  It  was  a  deed  of  conveyance :  andliericSP 

the  recording  of  It  was  legal.    If  it  was  not  a  deed1  dF  cdi£ %  ■ 

vdjrance,  the  tecord  of  it  was  unauthorised  and  vot<t  *  Xjf  * 

this  ia  Admitted  on  the  other  side.      Yet  it  U  said  thifi 

Robert  Carter  continued  to  be  a  trustee  of  the  land,      T6cf 

.tftwt  could  not  be  executed,  and  yet^cctotinue;  porcwitctl 
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thtfe^  a  trustee   without  an    existing   trust.      From  a**u»  1108. 
*e  feat   conversion   of  the  profits  to  Robert  Carter's  ^^^^ 
awn  use,  he    became    a  deforceant  of  the    estates    of    Trustee* 
A*  'other  tenants  in  common.      A  deforcement  by  one  Waahingtca 
in  common,    consisting  in  his  receiving    all  the  ***  <**>**»» 
for  20  years,  claiming  the  whole  and  denying  the. 
tide  of  the  tidier  tenants,  is  evidence  of  an  ouster \  and  will 
bto-ttrejecment  on  behalf  of  the  ousted  tenants.(d)  If Robert («)  Earl  of 
(krter  had  died  after  this  deforcement,  having  peaceably  ^S^  T\ 
jecehned  the  profits  five  years,  the  descent  would  have  Ld.    iaym. 
tsBed  the  entry  of  the  other  tenants  and  barred  an  ejectment.  ^  <£«*,*  gf 
AtW**atWas  certainly  cast  before  1762;  and  more  than*|*«^^T- 
aftyefcrrhttd  then  elapsfed ;  so  that,  on  both  grounds,  the  217*2 Peak, 
cjecfent  *was  barred  Wore  the  sale  to  Semple.   That  sale  309>  10* 
gave  a  more  decided  character  to  the  adverse  possession, 
afd  constituted  in  every  respect  a  disseisin  de  facto*    It  is  - 
not^etded*  however,  that  an  adverse  possession  ia  neces- 
sary to  bar  an  ejectment.    The  word  "  adverse  is  applied, 
bf  all  d*  books,  only  to  the  20  years9  .possession  of  the 
lessor  of  the  plaintiff.    If  the  heir  fails  to  enter  on  his  in- 
heritance for  20  years,  he  cannot  enter  to  eject  an  occupant 
m*of  qneyearoafy.   In  every  point  of  view,  therefore,  the 
i  being  unconnected  with  a  trust,  apd  coupled  with 
)  or  more  deseents,  and  an  actual  disseisin^  and  having 
cqfti&ued  more  than  60  years,  would  not  only  bar  junyatf^ 
mm^  b^t  a  *vrk  of  right. 

Q»  the  main  question  whether  the  record  from  the  Court . 
dfCluttoeiy  wus  property  rejected  or  not,  the  counsel  insisted, 
tfqtitaraa*  principle  of  universal  justice  that  a  man  shall  not 
be  affected  in  his  interests  by  a  decree,  against  which  ht  ha4 
m  cfifartmity  of  being  heard  and  of  exhibiting  testimony.  , 
&*$att  could  not  weU  be  conceived,  in  which  aU  the  rea- 
Mtt  .of  >  this  rule  applied  more  strongly*  than  in  (he  pft» , 
Mfe     The  rule  that  judgments  or  decrees  are  binding  on 
Wliicu  and  privies,  must  be  construed,  according  to  rational  . 
principles,  to  mean,  that,  after  a  tide  is  established  by  4. 
jrim  in  in*  hu  evidence  as  to  all  persons  deriving  tide  mA-  . . 
tefiierahf,  under  any  of  the  parties,  but  not  a»  tor  persons 
deriving  title  before  the  suit  tuas  commenced,  (as  in  this  ease,) 
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awl,  idOa  ftv>m  either  of  those  who  were  afterwards  parties.    Acq** 

V^v^*^  tngy  doctrine  would  lead  to  innumerable  frauds^a)  It 

Ttiwtoc*    would  seem  that  the  counsel  who  offered  the  reconi  «p 

Wsikinafon  8en8^e  t^sAlt  could  not  be  evidence  against  the  title  of  tbe 

.*ad,otf*rs.  defendants ;  for  he  limited  the  object  of  introducing  $  to 

00   iWe*  P*00*" °f  *^ie partition  and  allotment*  of  the  lands  inoflr 

Lav  of  Evh  troversy,  to  the  lessor  of  the  plaintiff.      No  partition  conW 

'     '      be  binding  on  the  appellees  unless  they  were  parties^*. 

It  was  as  necessary  that  they  should  be  heard  in  the  cause  fyr 

partition,  as  it  would  have  been  for  Robert  Carter  to  bare 

been  heard,  if  the  suit  for  partition  had  been  brought  befcas 

he  sold  the  estate.    This  professed  limitation  of  the  otyect 

of  the  evidence  was  a  mere  pretext  ty  get  the  fa&tQjbpfxt 

the  Jury.    If  it  was  to  affect  the  rights  .  of  the  defendant 

in  any  way,  it  was  inadmissible.     If  it  was  to  ^fcet  tfagp 

in  np  way,  it  was  impertinent  to  the  inquiry,  and  fqr  t^t 

(b)   Lee  v,  cause  was  properly  rejected.^)  t       ....,„ 

faptcott,    2  * 

WoMh.  380.       '  .     •  .      v       >        J 

Thursday „  May  5.    The  Judges  pronounced  tt&Xi  opi- 
nions. .      .  ,  , 

Judge  Tucker.  This  was  an  ejectrtxentj  thp^yfo*& 
claiming  under  a  covenant  tp«tand  sensed,  entejjed  >jp*> 
about  the  year.  17 '30,  between.  Robert  Carter  of  Ifomty 
and  the  father  pf  the  plaintiff,,  and  others  to  Ujeir  w*  # 
tenants  in  common  in  fee-simple ;  4nd  under  %j>ftt$ftiQt 
actually  made  under  a  decree  of  the  High  Court  qf^ffaf^rj 
between  fiobert  Carter  ij\m+  and  the  plainpffm^e^tBP^^^tg^ 
thp  other  tenant  in  common,  by  which  the  proays^Mff 
allotted  to  the  lessor  of  the  plaintiff;  and  the  defendjugliuft* 
der  a  conveyance  in  fee-sinjple  from  the  last  ipjei'" — J 
Sober t  Carter  to  one  Semple,  who  mortgage^  *&$,  J 
ses  to  Lee,  which  mortgage  was  foreclosed,  a^idihejl 
sold  under  the  decree,  and,  purchased  fyy  the  flefe 
and  tjiqse  unc^er  whom,they  claim..  Upop  the 
Record  of  the  partition  ma^e  between  the  tenants  in  <£te~ 
VtfPK  \md«r  a.decfqe  of  the  High  Court  of  Chancery  «*a 
offered  to  be  read  in  evidence  by,  the  plaintiff,  bufc.  i^ftyptt 
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#-b£  the  Court,  because  it  appeared  to  them  that  the  a»**l,  tat*. 
&faftdants  Had  been  in  possession  of  the  premises  ever  HcIft«?J/ 
ilce'ftfe  year  1/62,. under  the  conveyance  from  R.  C.  jun.    sefcisttes 
k>  J.  Semple.  WwMngUm 

i  tave  entertained  very  considerable  doubts  up6n  the  ••*«*>*■•» 
#dy  question  of  any  importance  arising  in  this  cause ;  namely, 
the  admissibility  of  die  record  of  partition  between  Robe  ft '     % 
ito&  Char  tea  Carter,  and  the  other  tenants  in  common,  upon 
ftfetr&l  of  this  ejectment,  inasmuch  as  neither  the  defend, 
ifels,  nor  any   person  under  whom   they  claim,  except 
Jttttfcft  Chrter,  Were  parties  to  the  suit  in  Chancery  for  a 
^ttffcdli  of  the  lands  held  in  common. 
"'WdfiPifoftt  place,  I  had  no  doubt  that  the  covenant  to 
IH&ra  seYsec^  to  the  u3e  of  the  other  parties  to  that  cove- 
$ra,'  m"1  lee-simple,*  <iid,  under  the  fcperatloft  of  the  statute 
atixlt&j'yfltst'i,  legal  estate,  in  fee-simple,  in  all  the  parties 
thereto,  as  tenants  in  common,  of  the  whole  undivided 
Trying-Pan  tract  of  land. 

*  :S&ttiiff^  it  appeared  to  me,  that  if,  after  partition  made, 
a  real  action  had  been  brought  against  either  of  the  tenants 
in  common,  they  might,  by  the  common  law,  have  vouched 
VfctifCijirier,  jun.  as  heir  to  the  covenantor y  to  warranty. {a)  (a )  q>.  Uu 
'AWl/**^  other  hand;  I  had  too  doubt,  that,  if  a  real 101  *■*»** 
aStfiti  nact"been  brought  against  John  Sempte,  or  Ills  heirs, 
^^'too'migKt  Vouch  the  same  Robert  Carte?  to  warranty, 
fyim&e  oi  his  conveyance  to  John  Semple.     And  this 
GfeftTmat  'principle  of  the  common  law  which  substituted 
VW^ferin  lieu  of  an  action/ b)    And,  inasmuch,  as,  in  a  /Ax  ^    T ., 
a^t^een'parties  claiming  under  the  same  feoffor  ft*  ** 
flm  wttffemty,  whichever  prevails,  the  warrantor  is  liable 
wffie  omer  upon  nis  warranty ;  or,  if  he  be  dead,  his  heir 
sdiy  liable  ;  it  seemed  to  me  at  first,  that  there  was 
a'^fivity  between  the  parties  in  this  ejectment',  as  that 

^ecor3  of  partition  might  be  admitted  as  evidence  in  a 

fbversy  between  them.     But  I  am  satisfied,  upon  fur- 

aWideration,  that  it  ought  not. "  For  there  is  no  pri- 

between  die  present  defendants  and  Robert  Cartet  whe 

**i..Tf.  Yy 


* 
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J«Nl,  180$.  sold  the  lands  to  Semple.    Th«y  are  neither  the  heiri,  tef 

Gt^jft    even  assigns,  of  Semple.    Their  claim  is  founded  upon  & 

Troafeet    decree  for  die  sale  of  the  laxkls,  upon  the  foreclosure  d§ 

Wa«U*gt«i  Semple* s  mortgage  to  Philip  L.  Lee  ;  if  they  hare  a  comfey* 

anri  ******   ance,  it  must  be  from  die  sheriff,  by  whom  the  decree  was 

(«)  L.  r,  ed.  executed,    pursuant*  to  the  directions  of  the  statute.^ 

1T9*,  and  c.  i\itft  is  dierefore  no  foundation  to  presume  any  privity 

between  Robert  Carter ■,  and  thenu    The  record,  fhefeftrt* 

was  properly  rejected,  and  the  judgment  ought  to  Wrf' 

firmed* 

•  t« 

Judge  Roa«t£*  1  have  seen  no  adjudged  ease  upon.th£ 
very  point ;  but  it  would  stem  to  bo  a  just  positipn,  thsfe* 
verdict  against  an  ancestor,  in  order  to  bind  those  chumv 
big  under  him,  must  have  taken  place  dang  the  j  exist- 
ence of  hie ,  tide*  If  this  criterion  be  not  adhered  toy.  J 
See  nothing  to  prevent  the  ancestor  and  his  heaa  fjraap 
binding  those  deriving  tide  imder  himf  at  the  most  Temots 
periods  of  time.  Thie  would  produce  ioiHi^nar^k  frauds* 
and  let  in  the  transactions  of  insolvent  persons*  »  Besidss 
the  spirit  of  die  rule,  that  no  man  is  to  be  bound  by  %*mr 
diet,  unless  he  or  those  under  whom  he  claims,  had  the 
liberty  to  cross-examine*  would  peshaps^be  /roistf^d: 
%  that  spirit  seems  to  require  that  the  party  to  the  suit  in 

Which  the  verdict  is  rendered  should  have  an  equal  interest 
with  him  against  whom  it  is  to  be  used*  These  positions 
*eem  equally  to  apply  to  decrees  in  equity :  and  in  the  case 
in  question,  Robert  Carter  was  not  equally  interested  with 
die  appellees,  in  relation  to  die  possession,  at  least,  of  Ae 
land  in  controversy*  It  was,  perhaps,  unimportant  So  bias 
whether  the  appellees  were  dispossessed  of  this  Jamdy  or 
,  not*  In  the  one  case,  his  warranty  would  bfo&himto  »• 
'  numerate  them  its  value  ;  and,  in  the  other,  he  vrohU  l$mm 
to  yield  other  lands  of  equal  value  to  the.  glaiptifi^  i&  ~tt& 
suit  for  partition,  lie  therefore  had  not  the  same  jndtjee- 
rnefits  with  t^e  appellees  to* defend  the  possession  *f  *ittf 
land :  and  consequently  the  decree  in  the  suit  for  £e£k||fc* 
was  righdy  rejected. 

I  am  of  opinion  that  the  judgment  ought  to  be  affirmed* 


,  j%;Fu^i))G*    The  only  question  that  seems  mate*  awl,  1806. 
^  j$£  t^da  Court  to  decide  at  present,  is,  whether  the  ^Jjj^fc 
jDistrict  Court  erred  in  not  permitting  die  record  of  the    Trustees 
suit,  ^a  Chancery,  brought  by  the  appellant,  and  others,  Washington 
against  Robert  Carter ',  for  a  division  of  the  trust  estate,  to  *"<*<***** 
Mf±V\  ^fifa0**  to  ^e  Jury*  °n  the  trial  of  the  ejectment  ?  -  ■  - 
,  :Th$re  is  no  general  principle  of  law  that  seems  better  ( 
$/&fei  than  that  no  one  shall  be  injured  or  affected  by  the 
twe^t.of  any  suit  in  which  he  was  not  a  party ;  the  reasons 
of  which  are  laid  dawn  in  all  the  books,  and  are  too  obvious 
to  need  repeating  here.    There  was  no  error  then,  in  the 
Cttrfq.refiutftg  to  permit  the  record  in  die  suit  ui  Chpn* 
My*?  go  a*  evidence  to  the  Jury,  tfce  defendant  not 
bffmg  been,  a  party  in  that  suiu 

j^  SV5th»espoct  to  tile  exception  ^n, the  part  of  the  defend* 
is*,  to  the  a/mien  of  the  Court,  in  permitting  the  paper 
;  to  he  a  copy  of  an  agreement  pr  indenture  be* 
t  the  members  of  the  Coppetwnioe  Company  in  tbft 
.  Itf^lf  tsv  p»  m  evidence  to  the  jury,  it  8*49*  iouna* 
ttfeiatto  consider  it  here,,  as  he  was  the  prevailing  party  in 
thrauV  and  received  no  injury  by  euch  permission, 

»*  jiMlgwr  lit  ujiaatiawsly  affirmed* 


^.^    .  Wilkes  agakmt  Jackaoo,  wedm**, 

ii&PEBMM  JACKSON  brought  an  action  of  assault  A  judgment 

4*d  battery  against  Thomas  Wilkes,  in  the  County  Court  for  damages, 

w£firmmwick.    The  declaration  was  filed  Jgft/.  9,  1799$acttona^dnst 

at  afioe  judgment  by  nildicit  obtained  against  the  defend-  <*■*  of  seve" 

«%  *ad  a^writ  of  inquiry  awarded,  which  was,  continued  who  were 

guilty  of  * 
jbite  s^afift s<rihsttefr,i* a  sartor  t*^ 

JL  frfif^faff  in'  a  special  verdict,  that  T.  and  if.  wefle  concerned  in  the  tame  afftay  at 
*i»«**e  toae,  and  that  it  was  the  same  affray  for  which  a  judgment  was  Tendered 
if.  is  a  gufficient  finding  that  T.  and  B.  were  jointly  guilt/  of  the  same  aisaolf 


556  &p**M*  Court  *f  A£p*x!s.       \ 

AttTb,*190timeteciitedi  by  consent  of  parties,  until  WeAte safajv&fc 

**%££?  Mth  of  JJ%,  1801,  when  k  wa*aet  aside,  and  flw  4cfea* 

'    ▼.         ant  pleaded, that,  *  since  the  last  continuance  of  Ac  aarise, 

^    uto*it,  on  the  25th  day  of  Jford^  180t,  *ta  Co«H  W* 

**  forthe  County  of  Brunswick,  the  plaintiff  icocrfcicMy 

"  the  judgment  and  conaderatien  of  the  ssadCetntv  kua 

*  certain  action  of  trespass,  assault  and  battery,  against* 
u  certain  Burwell  Wilkes,  the  sum  of  one  hundred  and 
"twenty  dollars  damages,  and  costB ;  aadthat  the  trespass, 
a  assault  and  battery,  in  the  declaration  mentt*ned$tond 
*4  supposed  to  have  been  committed  by  the  defending  31a- 
a  tnas  Wilkes,  is  one  and  the  same  trespass,  assault  and  baV 
f*tery,  with  the  said  trespass,  assaait  and  fcatffeyy<Mlhe 
"  said  action  of  the  said  Epkrm*  J<toks$n  4gai*afrf  ha  wtf 
"JBurweil  WUke*,  and  for  which  the  said  Epkmsmftoksm 

*  had  recovered  judgment  as  aforesaid,,  and  eo  other  4*4" 
a  pass,  assault  and  battery ;"  concluding  with  >%-*mjfmr 
li^m^arkl  paying  judgme^  in  bar  of  <be  actkrn*  -       *•<-» 

:    Die  pkuasiff  filed  a  replication,  alleging  Aa*H&em»- 
.  pass,  assaml*  and  hattery  in  the  decision  mttfAoped*  was 
not  die  same  for  which  the  plaintiff  had  rtttiovertd  -ihsHftgff 
in  his action .  against Burwtil  Wilkes,  "  but  a*4p*ftftte md 
&  distinct  trespass,  assault  and  battery,  and-  the*  props*  W» 
"pass,  assault  and  battery  of  titiz  defendant  only J*y  Qntfeis 
replication,  issue,  was  joined,  and  a*  Jury  impaftelkd*  is^o 
Jbtiad  a  special  Terdict  in  these  words:  "  Wft-of -tbfejnry 
£  find,  that  the  blows  of  >7fc*ae  Wilkes  were  not  ifceblw* 
**  of  Burwell  Wilkes*    We  also  find,  upon  the  arUaiaakffixrf 
a  the  defendant,  that  no  testimony  Was  given  on  the  trial 
"  of  the  action  ^jpisssX-BurweU  Wilkes^  with  respect  to<4)»e 
f1  battery  by  the  defendant  Thomas  Wilkes*    A*idf  we  a|so 
14  find  that  both  die  defendant  Thomas  Wilkes,  sscABm^H 
w  WUkts,-  were  concerned  in  the  same  <$reyr  at^tbeisame 
*tkne,   and  that  it  was  Abe  *pn*  tjj^  ^,fwW&  a 
"  judgment  waa  rendered,  jpx  this  Cotyit. .  against,  ^r^^ 
t4  Wr/fa*     If,  opon  the  facte,  the  law  be  for  the  {dutfjff, 
V  we  find  ibr  the  plaintiff,  and  assess  his  damages  t&gpfty- 
*4  eight  pounds,  and,  if  the  law  be  for  the  defendant,  we 


% 

*£dfeaW4iiew*faMtat*»    On  tkfeverikvtbe  Court  ^mn,  ltt* 
4a^njudgn*i*i6rute  ^vm^ 

aft  appealed  ^o  die  Ofotrkft  Courts  where  thai  judgment 
was  tevefted^And  a  judgment  entered  in  favour  of  J*ok**n 
fHt&MMA  of  thirty -eight  pounds,  his  damages  assessed 
«*'a£ev*aaidT«»d408t»;  whereupon  Wilkes  appealed  tofbfe 
Const* 


«"  Caih,'  far*  the  appellant,  relied  on  the  case*  of  Ammonm 
nOkrrntmd  Tuffin,(d)*sA  Rubk  v.  Turner  ami  othersjb)  (a)  l  Sen. 
as  toocfcwte  authorities  in  his  favour.  %\*&?t 

i-.l  38. 

'"  *  Ay,  -for  the  uppeBee*  •  Thip  is  net  a  dear  case  on  thfe 
tta&grttiett  either  m  Engkmdat  in  this  country.  Hoyden's 
«ase(tf)  does  indeed  shew,  that  where  there  is  a/mtt  action  (c)ii  c*.  &p. 
^several  defendants  who  plead  severally,  several  da-  5c 
j cannot  be  recovered:  but  this  does  not  apply  to  the 
cane  of  several  action*.  In  5  Jfem  2991.  Lord  Mansfield 
said,"  that,  43  the  trespass  was  jointly  charged,  several  da- 
fcitges  eetiid  not  be  assessed ;  bat  observed  expressly,  that 
WfHtivm  meddle  with  die  case  of  several  actions.  Whe*e 
w**todt*is;/*f*fj  the  pleas  several,  and  several  verdicts  isr 
4lafefla|p*y  there  must  be  a  choice  de  meHorilms  damnist  not 
*M  w%ere  the  flft*lf()^  are  several.  T  Vm.  M6»  citing  JBuktr. 
t*  iBfi'&mMson  v,  ffratt/leidj  says,  "  the  battery  of  one 
"fcattriotbe-Aie  battery  of  another  ;n  and,  upon  principles 
tf  teawofcHud  common  sense,  such  ought  to  be  the  rule. 

*  fRfc4&&j  6f  Lane  v.  Skmtehe^J)  n  an  express  adjudication  (</)  l  £*..  79, 
itf  tt^  fttvour  t*  for  there,  in  an  action  for  a  malicious  pro- 

"Hertfrtioti*  the  damages  were  permitted  to  be  severed,  even 
though  die  action  -was  joint,  the  defendants  not  having 
fieatfedjoirXh,. 

;UiThfcrfc  is  nothing  against  us  in  the  cases  cited  by  Mr. 
Qtdb  -  Ii*  j&iftfe  v.  Turner,  the  only  point  decided  was,  that 
*rdease  to  one  joint-trespasser  is  a  bar  to  a  suit  against 

"<ie  twst*  *  In  Ammtmettv.  Harris  and  Turptn,  the  precise 
question  here  in  controversy  did  not  exist.    It  was  a  joint 


fit  .■ . ..  ik*Mm/ySa**  nf4vmk<  \  A 

***iuim*musm+  Tha  trieasfr«ft»irt  *tthtAmu*wn&irmwmfrv 
*"tjajy  the  balance,  w«  a  bftr  to  the  farther  progress  of  thft  tPtyt 
action*  ButinnocaaethatlhavfceeciihMkbeeade&diA 
„  *■*»  wbflro<tfca*e  are  tepMratfeaatifllVt  a  jtfdfWWfcflHPJP* 
ona-can  be  uleaded  is  bar  to  an  ^^tion  attainst  annrhfT  If 
such  was  .the  tar*  there  would  4*  ap,  advantage  feiNlMBI 
separate  action*.  ,  .VJi* 

But  the  J  my  in  this  case  have  not  fonnd  that  the  assault? 
aid  batteries  werejidit,  or  the  tame*  They  onfyr  sqy  jfc$ 
it  vns  the  same  *ffr<xy  in  the  court-yard  f  tpf  jjpfctbfMhe 
assault  was  jointly  qpaccrted  by  BunmU  WiUmp&Tfo 
maa  Wilke*  They  aay  too,  that  no  evidence  was  «hibit$d 
m  tha  siot  against  JBwwxVWitto*  <>f  ^awa^^fefttgif 
committed  hy  Ttumm  WW***  It  vrovdd  Basfa  fopjp jtfeifc 
that,  in  fat,  the**  war*  tvvo  distinct  and  sep^ti^  ,aps^| 
a4pdhattanfi9«  ?nrvi.*.  .  .1 

.    .  ,     .!!■  i.:  *;  ,*UC 

.  fisJ^  in  reply- .  The*  is  «o  battery  ,/r>w%iw»4^Jf 
the  Jury.  To  supply  this,  jw*  «»h*ck  totfe>ta*ti||t 
aaf*  it  was  the  same  assault  and  batttry,  k-  .-  ~,tf 

Tha  cm  of  4mmmttt  n  4&wrr»  mt  7«fjte  s§$tMtfc 
pfinripfeoow  in.cantwarcwy*  upo*  f^,^WHd0a#<n«£t4 
the  saslhoritiss*  That  nrincinle  is.  tint,  in  nfisanlf  and  ntfa 
tctyv  aH  am  principal*,  and  satfrftotiqa  by^^fiifrfrh 
*aa  against  aH.  Whw the *ct*o is jamt. .f^ft#Mtl 
i*,taken,  the  plaintiff  ca*  proceed  no  farther,*  h&mtM 
con  .have  but  mm  satiafaetiofti  The-  same  mason anoiias 
whore  he  sues  one  sepawfcety:  by  taking  jwjem*t  «mR 
that  one*  he  taeithr  Triiita,  4hat  this  is  all  thrifariiifartfoft 
he  is  entitled  to*  ..   c.^vrj 

*  *   **  * .  o^ 

Mr.  JSfiijr  observed,  that,  if  each  ia  the  law*  the***** 

benefit  in  bringing  separate  actions*  -NqfapM  tltfMfe  *** 

tan  these  be.    If  tha  ^taMtf  (bring* 

at  hi*  peril*  .     .,  ,1 .  *«. 


In  the  tod  ftar  of4*Cmmmwtt/u  m 

>t  AprU  SO.     Tbfc  Jac%*a  pvoftdtmced  their  Aaau.,  uq& 


■  JMgtTNpocftft.  3feoalyfli*terial<ftiefttkaith*t 
tooevtfrlaithltfeaaseis,  whether  in  an  notion  of  trespass* 
artaftft,  and  battery,  bronght  against  on*  defendant,  he  can 
plead  io  bar  of  a  recovery,  a  judgment  obtained  again** 
another  defendant,  for  the  same  cause  of  action,  in  another 


Bv«  iiKf$r  endeavoured  to  dUfthtguifih  between  this*case- 
aa^tteeMetof^mmm^fT.  Turpi*  and  Harris,  and  Aa* 
!*•>•  ftrrn^r  ami  others,  in  tins  Comt^a)  but  the  princr-  to  *  A*  ** 
ifcyHhatAeyhinthT  can  have  btft  o^iiartrfMtiaa  appeal  to  ^*^p>38' 
W^eefceiythe  same*    And  it  appear*  torn  M  M.  JVi* 
•te  ^ho  efte*  Tehtrton  f6b  that  it  Matte*  not,  whether  tho 
recovery  was  had  in  a  ;mtff  or  in  a  several  action*  1  Jljpt 
Sit.  k  to  the  same  eflect* 
'•  *Bt*t,**^  be  thought  th^ 

tmhtUs^i  kApowh  i  to  the  ktoie  jfrhled fcetwee*  the  parties 
The  gist  rf  the  inquiry  upefe  this  plea  iswheths*  thens* 
miSk'4m  battery  charged  In  the  plafcftMTs  actiao  agrfhst 
Jl^fodNrtKf*  h  one  and  the  tame  with  the  aasanitaad 
kfcfctp  charged  hi  *Ai*  action.  The  Jury  have,  indeed* 
attar*  apparent  affectation  of  aoperior  sagarit^  told  the 
<fe*Ytthltf  «*he  blawt  of  Thomas  Wilkes  wes*  ml  the 
How*  trf  Burwttt  Wilkes  f*  But,  tf  those  blows  *eve  gweu 
artin»*aa^rt^  an* />/«*,  and  hi  ccmirt  with  eashcther* 
ite-htfr  ptbHcmncea  dHftrcntly  from  the  July*     Hie  Jvtrf  4 

aftetaaids  find  that  both  Thomas  and  BuntttU  were,  com 
cerned  in  die  same  affray^  at  the  same  time;  they  then  pro* 
coed  to  say,  that  it  was  the  sake  affray,  for  which  a 
phjoxttrt  -was  rendered  tn  that  Court  against  BurwelL 
W*l****  Nfctf  what  is  an  affray?  We  are  told  that  it 
is  the  ridrnao  of  two  or  more  persons  in  tome  puhBe 
plact.(b)  Now,  though  there  may  be  an  assault  and  bat*  (*)  wic***- 
tery,  without  fightings  there  cannot  I  think  be  any  fighting  145- 
without  an  assault*  And,  if  the  fighting  be  not  with  mis* 
site  weapons^  it  must  ako  be  attended  with  a  battery. 


5«fr  typrmx  &mri  of  jfyft.-^ -V 

ArKu.jm  ](&&  Bhekktot*  ffittiaginAes  an fe^fcm-rtiMtfttf 

^^^  oifly  from  Ae  circumstance  of  Ac  place  where  it  ha^ie**** 

r.         If  in  a  ^nAffc  one,  it  is  an  atfhay;  if  in  prhafey  an  tatoriifcT 

Hsott.J-totfat  ffcmk  the  vetdkt  sufficiently  icspoaibe  fcHic 

testae^'  to  emhk  the  defendant  to  ft  jtid^ent  irifife  fcvodrj 

afeid  tli wrfoi e ' that  Ae  jtidgment'  of  Ae  Ufo&ubt  ONHl 

should  b*  reversed*  and' Aat  of  Ae  County  Court  affihi** 

Judge  RoAitfc.  An  examination  of  the  caae  of  AmntdHctin 
Ml  JStet.^ JRrm rtnrf  :Tttr/mf  ,(a)  will Bhewthat(peAaps)tlv^yJ^fc' 
Jl™^488-    depressed  an  affirmative  opinion  upon  ^Ae  pofat  J*Mif 
question;  namely*  that  a  judgment  recovered  hi  ^ifaedtffr1 
ag^st  cmetfespasaer  may  be  pleaded  lit *4ri  to Att&lriKti 
brought  against  another  for  Ae  same  Itt^splttr^iiMHKif 
seems  warranted  by*  Aetases  ftere  cieeoV     ■'**•*  .  '*  **-JJ'4*» 
As  to  Ae  preset*' verdict*  tf&oe  ambiguity'  aifai^hrtr J 
it*  having  used  Ae  word  «  affray  :^  b^^teiil/^^ak^ 
i«*k*tf  fenport,  I  thmkthe  verdict  suflcafenajf  etitAfl*  **# 
a»ey  b  defined  *o-be, «  Ae  fijptthg  <*tvrt^&m$i&v 
(6)4Bl.C<m.u+o*z  fa-Home  ptfbftc  pkce*M{*)    An  aHray  ^trfbrt V 
X44'  n^k^mn^iksmkpMttfg^t.    If  Ae  Wd*«gitf** 

«  puHk-ftj^*;^  be  i*ad  in  the  v*niict  in  He*  -©*^*c#tr: 
"affray,"  it  will  sufficiently  appear,  Aat  A$  battety  bow  m 
question  is  Ae  same  battery  wi  A  that  for  which  the  former 
.  recovery  wstiJiad*  lu*ub$$mce,  Aerefort,  I  tlfek>Ae  ver- 
dict sufficient*  '  . 

I  am  consequently  of  opinkm  that  Ae  ju^ipyi&pfrtfep 
District  Court  is  erronaous,  and  that  judga*$*tb*  efftHftAi, 
for <he defendaou  t  -,*.-,  ^.M^;t 

I  .   Judge  Fleming*  .The  only  point  respecting  the  m^gflj . 

of  this  case  is,  whether,  if  a  trespass,  assault,  and  batteTft 
be  .c^m nutted  by  several,  ajy^gmentagsjnptft^  o£thf**# 
satisfaction  for  the  whole? 
It  has  been  decided,  by  the  Unanimous  opinion  of  thisCourt, 

Mfi^tfS  ^^  *e  Ca3e  Q*  Ammonett  v*  Herri*  cmd  Tiftpinjtfj.  ftat.fl 
recovery  against  one,  and  a  receipt  of  the  damages  recover- 
ed, is  full  satisfaction  ^dpreciuika  At  plaintitf.feofli 
maHn|fmf  election  against  which  oJ  Ae  defcttdants  he  iriB 
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Ul^  dpi  a^tisfartion :  but  that  was  a  ease  okajoint  action  A*aiL,  JWU. 
sgfjnst  several  defendants:  and  Mr.  ifoy,  in  the  argument,  V"w^|J*' 
made  a  distinction  between  that  case  and  the  one  now  un*         v. 
dex  consideration,  in  which  there  were  separate  actions*    ,.*,  .    V 


and  therefore  insisted  that  the  recovery,  against  Harwell 
H^ii^t  was  no  bar  to  his  action  against  the  appellant  Tho* 
mm  W'tikesi  but  the  distinction  taken  seems  not  to  vary 
the  principle  \  as  it  has  been  shewn  by  the  cases  already 
ckfd>thati£a  j^coyery  be  had  in  a  separate  action  against 
QIC;  joint,  trespasser  for  a  hattcry,  that  recovery  may  be 
jjpa4e4tiu,bar  to  an  action  for  the  same,  battery,  brought 
agaiust  another* 

-  Qaniy ;  first  perusal  of  the  record*  however,  I  was  doubt* 
fti  wbe&ejr  ti^e  facts  found  in  the  verdict  were  sufficiently 
explicit  to  authorise  a  judgment*  thereon,  and  whether  a 
vqiir^Jad^u de  novo  would  not  benecessary^  button  par-* 
ticukr  attpntion  to  the  definition  of  the  word  qffhnfr  aoatie 
use/pf  iatjb^e  verdict,  instead  of  the  word  battery,  used  in 
di^njteadings,  they  appear  to  be  synonymous^  and  my  doubt 
tojf&Qwtfiz  po  that  I  h^ve  no  difficulty  in  saying  that , I  think  s 
thf  jttdga*ettt  of  the  District  Court  is  erroneous,  and  ought 
to^he^ev^BQd,  ,and  flat  of  the  County  Court  affirmed*  , 

-i , .  -  .oCaafs  exseutor  against.  Anderson*  *%&<&» 

(In  two  suits;)  •  April,  28. 

^AkVAMi  CARR  a&  execlitor  of  the  last  will  and  testa-  An  appraise 
nfcnt  iff  Bbftara  Catr,  deceased,  brought  an  action' of S"* 
assumpsit  ia  the  District  Court  of  Richmond  against  Na-  deceased 

person*  not 
riocd  by  the  executor  or  administrator,  but  by  the  appraisers  only,  is  no  inventory  of 
tft^ittfe,  add  cannot  be  given  in  evidence  as  such  in  any  suit  by  or  agaimt  $uch  exei 
c^^  administrator. 


a 


^  I  vtather?  te  aWbarise  the  giving  an  inventory  atid  appraisement  in  evidence, 
it  aunt  have  been  admitted  to  record,  as  well  as  tigned  by  th«  executor  or  administra* 
ts%  and  by  the  appraisers. 

ft  teem*  thai  inventories  and  appraisements  are  prima  facie  evidence  of  the  value 
<m  oKhe  property  inventoried  and  appraised ;  Wing  no  evidence,  against  any  person* 
otasjrtbcB  the  execute*  a?  administrator,  that  such  property  belonged  to  the  decedent. 

Ifta*  4ust>i  Mia  tabs  taatedofcainst  ah  executor  vr ho-  declares  on  an  assumpsit  to  himself, 
(far  transactions  a^sequjept  to  Xhe  death,  of  the  Usutor,)  and  wha  ta  cast  in  his  spit. 
VoV.1* Zz 


▼. 
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Af*xL»  latf.  ttvmiel  Anderson  u  for  certain  goods,  waresj  mercha&4i£et> 
^0^^*  "  a»d  cattle,  of  the  estate  of  the  plaintiff's  testator  sold  and 
Executor  u  delivered  by  the-plaintiff  to  the  defendant,"  &c.  .  Plea  wn- 
assumpsit  and  i^sue. 

On  the  trial  of  the  cause  a  bill  of  exceptions  was  filed  it 
the  following  words :  "  Be  it  remembered,  tb^jt  at  fhe  trqj 
?■  of  this  cause,  the;  counsel  for  the  plaintiff  moved  the  CouJt 
-t"  to  instruct  the  Jury  that  the  inventory  and  appraisement^ 
u  Barbara  Carres  estate,  produced  in  evidence  bythefifatn- 
^tif]  is  prima  facte  evidence  against  the  ckfnmfrwtt,  that 
"  the  property  mentioned  in  it  had  been  left  by  flarbgra 
i(  Carry  deceased ;  but  the  Court  overruled  the  motion, 

*  and  instructed  the  J-ury  that  the  inventory  ai^j-qjpi^ise- 
**  men*  was  no  evidence  in  this  caae  against  tbfi.defonfop^ 
"«  that  the  goods  inventoried  belonged  to  the  3afd  Barbqrv 

*  Court  to  which  opinion  the  counsel  fof  the  pl^ntj|f  djid 
"escept,"  fcc  ,  \.   ,,_,.',  :,'\ 

Hie  Jury  fetrtd  a  verdkt  for  the  defendant,  andjjjdg- 
qarat  waa  entered  accordingly,  from  which  the  pl^&ip* 
pealed,  ,.,(.t  ri  ^ 

The  ckrk  of  the  District  Court  inserted  in  tte,r£C$rd 
{as  ©opted  of  papers  filed  in  the  foregoing  suits)  h  copy^f 
the  will  of  Barbara  Carry  admitted  to  probate  in  Lauiftq  £$p* 
ty  Court,  and  a  writing  headed,  "  Inventory  and  appraise- 
u  ment  of  the  etftaSe  ^Barbara  &trrr  dx^^d^  ^j^  this 
"  15th;  January*  179$,"  wfch  a,  cer#£atfer  *tyK*?4  jn 
these  words*  '<  Agreeably  to  an  order  of  th^  ^wor^g^d 
u  Court  of  Zouiso*  bearing  date  12th  J*W^h$M% 
K  the  subscribers  did*  on  the  If  tko£  the  s^e^j^e^^D 
"  take  an  inventory,  and  mate  an  agprai  sequent  of  {fa,  ffiffle. 
a  of  Barbara  Corn  deceased*,  agreeably  tp  tbft  facing 
u  schedule.    William  (X  CaJtis,  Sawud  ^lapd*  ffymg* 

*  Maglaack*  *  A  jcopy  teste  7***  Ppiofkxt^^  j^gjaxt 
Lousia  Court*"  But  this  writing  was  not  signedbfyrQffi- 
hmd  Carr  the  executor.  .     \H     ,**   .\  »v, 

Nicholas,  for  the  appellant,  quoted  the  i?«>.  Codey  1  v^l* 
p.  165*  sect.  39*  to  shew  that  the  inventory  and  appraise- 
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Inent  is  prima  facie  evidence,  subject  to  t>e  rebutted  by  con-  a*tiil;  iHd«. 
tony  testimony  on  the  other  side.     The  District  Court  ii>  ^"^^ 
structed  the  Jury,  perhaps  on  a  different  point  from  that    Execwoi* 
proposed*    The  question  was  not,  whether  the  property  in  Attdmoh. 
the  articles  mentioned  in  the  inventory  belonged  to  Barbara  ■«■*"  ■  » 
Carry  but  whether  she  had  kft  those  articles*     Now,  if 
the  Court  be  requested  to  instruct  the  Jury,  and  refuse  to 
give  any  instruction  on  the  point  requested,  but  instruct  on 
adherent  point,  it  is  error.    I  go  farther,  however,  and 
contend  that  the  inventory  is  prima  facie  evidence  of  the 
**&*  of  property. 

Randolph,  for  the  appellee,  said,  that  the  paper  exhibited 
as  an  Inventory  was  not  duly  authenticated,  having  only 
t&h  lodged  with  the  clerk,  and  not  appearing  to  have  been 
retained  to  the  Court  and  admitted  to  record.  Besides, 
if  it  had  been  duly  authenticated,  it  was  not  evidence 
tgft&tdrthe  ttefefcdant  in  thSs  action :  for  the  true  construe- 
tfbtfbf  the  act  of  Asseriibly  is,  that  mventories  and  ap- 
praisements are  to  be  prima  facie  evidence  in  suits  by  or 
tg&fctl&e  executor  or  adn&iktrfetor,  where  the  vmhte  of 
tbeHekbtte  received  by  him  comes  in  question,  but  not  in 

iWcfofo*,  in  reply*  The  inventory  and  appraisement  in 
&6:toC0td  does  not  appear  the  same  with  that  predated  m 
€*&*«  Hie  true  qtiestiOfc  wta  whether  an  invemwy  and 
i^fisisirtait  was  prima  facie  evidence*  The  Court  there - 
£&fetlsfcd  the  Jury  by  leading  them  to  think  that  such  a 
fcfedmefct  was  tmtprim/tjbcie  evidence* 
v,1Jt«Ige  RoAtffc.  The  ease  of  Hamilton  v.  Ru*sett,  in  the 
Xtjptan*  Court  of  the  United  Stat&fa)  she**  that  the  (a)  1  Crancb, 
tSttbtt'tifre  not  bound  to  instruct  upon  a  mere  absiract309, 

ipRESwOB*  * 

Nicholas.    But  this  was  not  a  qiiestkm  of  that  «ort. 
J«dge  Roane.     It  was  ;  if  there  was  no  inventory  pro- 
ceed,      '  ■...-,- 
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xy%\  i.,  1 80S.     Ntcholas.     I  will  admit  the  inventory  now ,  in  tfye  rtcotd 
.  ^^^J^  was  the  inventory  produced ;  which  befog  suppoatd,  it  w*» 
Exeentpr    not  an  abstract  question, 

Anderton.       Tne  'aw  i*  w  general  term*,  that  the  inventory  may  j>e 
"-r—   '. »   evidence  in  suits  by  or  against  executors*    Of  course  it 
must  operate  upon  other  persons  being  parties  to  «*h 
suits. 

This  inventory  was  a  good  one,  though  sot  si^edJby 
the  executor,  because  it  was  offered  as  evidence  by  hm- 
self.  Its  not  having  been  recorded  was  of  no  CGnsequMtft » 
for  the  law  does  not  render  it  necessary  that  the  Cwt 
should  sanction,  or  admit  it  to  record^  in  order  to  give  jt 
validity*  ,       ?    .. 

Tuesday j  May  3.     The  Judges  pronounced,  thjajr  opiT 

Judge  Tucker.      This  was  an  action  of  in&bMfty* 
assumpsit  for  goods,  wares,  merchandize,  and  cattlejp^^ 
estate  of  the  plaintiff's  testator,  sold  and  delivegefl  $t 
defendant.    Plea  non  assumpsit  and  issue.     Upon  *tff  .ftjf^ 
fhe  plaintiff  tendered  a  bill  of  exceptions,  which  state*, a  tb& 
"  on  the  trial  of  the  cause,  the  counsel  for  the  plaintiff  nwo^J 
41  the  Court  to  instruct  the  Jury,  that  the  inventory  andap^ 
u  praiseinent  of  Barbara  Car  r'*  estate  produced  u^evjdcBce 
*>  by  the  plaintiff,  (but  not  set  forth,  or  otheriw&JKk&jfat 
"  by  the  bill  of  exceptions,)  is  prima  facie evidence  9$4P$t 
*  the  defendant,  that  the  property  mentioned  in  it,  J^|4.hf^p 
"  left  by  Barbara  Carr,  deceased :  but  the  Cpur^  oyeju^^l 
a  the  motion,  and  instructed  thejury  that  the  iny^nfory^^pd 
'"  appraisement  were  no  evidence,  in,  this  caus^gra^^e 
4  a  defendant,  {hat  the  goods  inventoried  btlc^gedtp  jb^^j^d 
."  Barbara  Cart?  "     la  the  jecord  tbe^e  is  ai>  ir^ve^ntpi^and 
4  appraisement  certified  as  a  copy  by  the  clerk  qjf  ifapWP 
Court,  which  purports  to  have  been  made  flgn?fcfgjj^  M^$n 
prder  of  that  Court,  and  appear^  to  fcavp  bee*  A\gti£^py 
three  persons,  the  appraisers,  we  may  suppose,  but  pot  4y 
ffyr  executor,  nor  does  it  appear  that  it  had  been  subniittedi 
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to  the  Court,  and  ordered  to  be  recorded.     Nor  does  it  ajjmw  ?80&- 
*${rta*fr6m  any*  thing  in  the  record,  how  this  identical      Car£!^ 
paper  was  made  a  part  of  it,  unless  <he  description  in    Executor 
-flhebiO  ofexceptions  be  sufficient  for  that  purpose.  Anderson. 

*  At  common  law  no  written  evidence  is  considered  as      ■         >>■■ 
fen&kig  k  part  of  the  record,  unless  mentioned  in  the 
pleadings,  with  uprofert  in  Curia,  or  made  a  part  of  the 
feterti  bf  praying  oyer  thereof  and  setting  it  forth,  in 
'fcte  vertex  or  specially  found  In  a  special  verdict,  or  set 
fcrth^fflrnfafrc  verba,  by  a  bill  of  exceptions,  or  demurrer  to 
evidence.    In  the  latter  cases  it  is  usual,  in  order  to  save 
time^  only  to  insert  a  few  of  the  initial  words  by  way  of 
identifying  them,  and,  then  the  clerk  copies  them  at  length, 
either  in  the  body  of  the  verdict  or  bill  of  exceptions,  or 
cert&es  them  asThe  papers  referred  to  by  the  initial  words. 
In  the  present  instance,  that  cautionary  step  has  been  al- 
together omitted.     And  it  seems  to  me  that  it  would  /be  a 
dangerous  precedent  for  this  Court  to  consider  any  paper 
tibt  properly  identified  by  a  special  verdict,  or  a  bill  of  ex- 
^Septfo&fe,  as  constituting  a  part  of  the  record.(a)    That  an  00    Vide 
%tteiilbry  and  appraisement  of  the  estate  of  a  deceased  per-  &  yamum 
"ISA,  &B  due  solemnities  having  been  observed,  is  admissible  v--*Vror»M-  % 
'eVitfcfife  in  all  suits  by,  or  against  executors  and  adminis- 
Vattita  hath  been  declared  by  the  Legislature. (£)     And  I (A)  Pev.Codet 
ipi6f  bpmfon  that,  when  admissible,  it  is,  prima  facie,  sect  38, 3% 
*  evidence  to  prove  that  die  articles  therein  contained  came  to 
Ifc  hdnds  of  the  executor  as  the  property  of  his  testator,  and 
%fec  reasonably  worth  the  sum  to  which  they  were  respec- 
wdjr  Appraised :  which  evidence,  however,  is  not  conclu- 
:iB*eV  either  for,  or  against  the  executor.     Whether  the  in- 
fk&0&&tyWi&  appraisement  mentioned  in  the  bill  of  exceptions 
"Vfci  fin  original  paper ;  and  whether  it  was  an  inventory  of 
lif^JW^tmly,  or  of  the  whole  of  Barbara  Carrys  estate, 
SNgKt  Alive '  been  shewn,  if  there  had  been  due  attention 
'$dd  to  thfebill  of  exceptions.     It  would  seem  from  the 
'Jt$?t  #&r<ife  of  it,  that  it  was  an  sriginal  paper:  and  it  is 
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apbil,  1308.  contended  by  the  Counsel  for  die  appellant,  that  this  Court 

^^w^^  will  intend  that  all  due  tolemmties  had  been  complied  with: 

Executor    and,  therefore,  that  no  notice  ought  to  be  taken  of  the 

Anderson,    paper  ' in  the  record,  which  is  only  z>  copy;  not  cm  th* 

■— ■  Court  Infer  from  the  inspection  of  that  copy,  that  the  pqper 

exhibited  was  liable  to  any  of  the  objections,  for  the  wnt 

of  due  solemnities  being  observed  t6  which  that  copy  m*y 

be  liable.    The  counsel  on  the  other  side  insist  that  that 

copy  is  sufficiently  identified  by  the  bill  of  exceptions,  for 

the  Court  to  pass  judgment  upon  die  matter  contained  k 

the  bill  of  exceptions.  Were  I  satisfied  of  that,  I  shoeddfed 

ho  hesitation  in  deckling  that  the  inventory  and  appraiaemenfc 

which  is  to  be  found  among  the  papers  filed  in  the  carita, 

not  being  signed  by  the  executor,  nor  appearing  to  hare 

been  submitted  to  the  Court,  and  by  it  admitted  to  record 

(a)  l  E*p.  was  not  admissible  evidence  upon  the  trial  ofiifia  canae.(tf) 
XufrL  Ha  **y  0P'm*on  is  that  Ae  paper  mentioned  inthe  bill  of  exctpv 

tions  not  being  identified,  and  properly  tprekd  upon  the 
record,  so  as  to  enable  this  Court  to  decide  upon  it,  *hbv 
out  a  doubt,  whether  due  solemnities  had  beeia  obserfat, 
or  not,  upon  the  principle    established  in '  the  owe  of 

(b)  1   Call,  Barrett  &?  Co*  v.  Tazewell^V)  we  ought  to  reverse  ft* 
~l5t  judgment,  and  remand  the  cause  to  the  District  Cbmt'  for 

a  new  trial  to  be  had  therein;  the  cade  upon  the  bifl  ft 
exceptions  being  too  imperfectly  stated  for  this  Cdbrtto 
determine  the  questionbetween  the  parties  upon  j*st  pitted 
pies. 

Judge  RoAne.  There  is  no  doubt  but  that  the  urasbtt* 
ry  and  appraisement  contained  in  die  reccfrti  is  tb*  doC** 
paent  referred  to  in  the  bill  of  exceptions.  Hie  fen&s 
**  the  inventory'and  appraisement,'*  are  cooefndfoe  to^hew 
that  only  one  inventory  and  appraisement  was  ekhtBfted  tm. 
the  trial.  If  the  bill  of  exception*  had  referred  t^ttfci-dfr- 
cument  as  u  hereto  annexed"  or  "  in  Juec verba"  (without 
actually  setting  it  out  4tlarge,)it  i4  suppose^  thtt  afc-cftjec- 
tjon  to  the  identity  of  the  paper  would  be  take*  ?  and  yfct  * 
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reference  of  this  sort  submits  as.  much  to  the  fidelity  of  the  afril,  isoe; 
clerk,  and  is  as  much  subject  to  the  objection  of  uncertainty  ^^^7^ 
as  is  the  document  in  the  present  case.     So,  if  the  clerk    Executor 
had  introduced  this  exhibit  by  saying  it  was  fhe  inventory   Anderson. 
and  appraisement  u  produced  in  evidence  by  the  plaintiff,"  ■  ■    ■— — 
(using  the  words  of  the  bill  of  exceptions,)  it  is  presumed 
the  oigection  would  not  lie:  but  it  would  seem  that  his  saying 
that  this  was  the  inventory  and  appraisement  "  filed  in  the 
u  foregoing  suit,"  when  the  Court  had  admitted  (by  signing 
the  exceptions)  that  only  one  was  produced  in  evidence,  is 
substantially  the  same  thing.    In  truth,  unless  evtery  docu- 
ment is  to  be  set  out  at  large  in  the  bill  of  exceptions, 
(which  cannot  be  conveniently  done  in  the  hurry  of  a  trial, 
a?,  in  the  language  of  the  books, "  while  the  thing  is  trans- 
*  acting,")  it  must  be  left  to  the  clerk  to  complete  the  bill 
of  exceptions  by  transcribing  the  documents  referred  to: 
th$  present  case  excludes  the  possibility  of  the  clerk's  mis- 
j^kiqg.tbe  document  referred  to,  because  it  is  admitted  that 
ppiy,  one  inventory  and  appraisement  was  produced  in  evi*- 
dw^;  and  therefore  I  think,  that  words  of  reference  in 
the  bill  of  .exceptions  in  this  case  are  not  absolutely  neces- 

Whatever  may  be  the  effect  of  an  inventory  and  appraise- 
qjeot  when  legally  executed,  our  act  is  positive,  that,  when 
fb^-appraisement  is  adopted  as  an  inventory,  it  must  be 
sdgnc4  ty  &£  executor.  A  signature  in  such  case  is  essen- 
tial to  constitute  the  appraisement  an  inventory;  and  this 
is  probably  also  the  case  of  a  separate  inventory,(a)  a!-  (a)  Set  Bui 
tfcpygh  op£  act  (as  well  as  the  English  acts)  is  silent  re-  * 
specting  it.  In  both  cases,  the  signature  of  the  executor 
w^uld  seem  to  be  indispensable,  as  perfecting  the  instru- 
ment* Qn  the  ground,  then,  of  the  want  of  signature  in 
tfe  cat^f  I  think  the  opinion  of  the  District  Court  stands 
jptifad,.and  that  the  judgment  ought  to  be  affirmed. 

■  Judge  Fleming.    Two  questions  were  made  in  the  ar- 
gutnent  of  this  ^ause,  which  seem  to  arise  out  of  the  re- 
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jlprzl,  MOB*  cold :   1st.  Whether  the  paper,  purporting  to  be  the  invert  ^ 

^^^^  tory  and  appraisement  of  Barbara  Cart's  estate,  add  offered 

Executor    by  the  plaintiff  ys  counsel  at  the  trial,  as  evidence,  and  re- 

Andereoifc  jected  by  the  Court,  is  the  identical  paper  now  produced 

— — —  with  the  record  ?  and  if  so,  2dly»  Whether  the  Court  erred 

in  refusing  to  suffer  the  said  paper  to  go  as  evidence  to  die 

Jury? 

With  respect  to  the  first  point,  it  appears,  that  the  paper 
was  produced,  and  offered  as  evidence  at  the  trial,  by  the 
counsel  for  the  plaintiff,  and,  on  its  being  rejected,  he  filed 
his  exception  to  the  opinion  of  the  Court,  from  which  he 
prayed  and  obtained  an  appeal  to  this  Court,  and  brought 
up  the  record,  and  the  paper  in  question  along  with  it, 
with  a  certificate  of  the  clerk,  that "  the  following  are  co- 
"  pies  of  the  papers  filed  in  the  foregoing  suit,"  and  then 
immediately  follow  the  will  of  Barbara  Carr%  a  certificate 
of  its  probate,  and  the  paper  in  question,  purporting  to  be 
an  inventory  and  appraisement  of  her  estate. 

It  is  not  to  be  presumed,  then/that  the  counsel,  in  order 
to  satisfy  this  Court,  that  the  District  Court  erred  in  re- 
jecting the  paper,  would  have  produced  here,  a  different 
one  from  that  rejected  by  the  Court  below :  and  if  the  clerk, 
through  mistake,  had  certified,  and  sent  up,  a  wrong  papcrf 
there  is  no  doubt  but  the  counsel  would  have  moved  for* 
and  obtained,  a  certiorari,  that  the  true  rejected  paper 
might  have  been  brought  up ;  and  his  not  having  done  so 
was  a  tacit  acknowledgment  that  it  was  the  proper  docu- 
ment ;  which  he,  indeed,  in  the  latter  part  of  his  argument, 
admitted,  in  his  reply  to  Mr.  Randolph. 

As  to  the  second  point,  I  think  we  need  not  travel  out  of 
our  own  act  of  Assembly  to  decide  on  that.  In  the  38th 
section  of  the  act  concerning  wills,  and  the  distribution  of 
(<QRro.  Code,  intestate's  estates,(a)  it  is  enacted,  that  appraisers  nomi- 
nated  by  the  Court  granting  a  probate,  or  administration, 
being  sworn  before  a  justice  of  peace,  shall,  truly  and  just- 
ly, to  the  best  of  their  judgment,  view  and  appraise  all  the 
personal  estate  to  diem  produced,  and  shall  return  such  ap? 
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praisement  under  their  hands  to  the  Court  ordering  the  Atj^iSQti. 
same  ;  which  appraisement,  if  signed  by  the  executor  or  ad-      £jMT*a 
ministratory  may  be  considered  as  an  inventory  of  such    Executor 
part  of  the  estate  as  had  heretofore  come  to  his  hands.    It    Anderson. 
foUows^then,  I  conceive,  that,  if  such  appraisement  be  not    ■-" 
signed  by  the  executor  or  administrator,  it  may  not  be.  con-, * 
sicjered  as  an  inventory  of  any  part  of  such  estate. 
.,  py  Jthe  39th  section  of  the  same  act,  inventories  and  ap- 
pcajaen>ents  may  be  given  in  evidence,  in  any  suit  by  or 
agaiuet,  tt^e  executor  or  administrator,  but  shall  not  be  con- 
clusive for  or  against  h}m,  if  other  testimony  be  given, 
that  the  estate  was  really  worth,  or  was  bonajide  sold,  for ' 
more  pr  less  than  the  appraisement.    This  qualified  admis- 
sion of  inventories  and  appraisements  to  be  given  in  evi- 
dence, seems  to  go,  rather,  to  the  value,  or  worth  of  the 
estate,  than  to  ascertain  the  identity  of  the  articles;  and, 
taking  the  two  clauses  of  the  act  together,  it  seems  to  me, 
that  the  paper  now  under  consideration  could  not  be  consi- 
dered as  an  inventory  of  any  part  of  Barbara  Carr's  estate^ 
tf>r  want  of  the  signature  of  the  executor ;  and  therefore 
was  not  admissible  as  evidence  at  the  trial,  for  any  pur- 
pose, whatever. 

The  judgments  affirmed  in  both  suits. 

A  question  arose  as  to  the  costs.  The  appellant  having 
4eclared  on  an  assumpsit  tp  himself  for  transactions  subse- 
quent to  die  death  of  his  testatrix,  and  having  failed  in  his 
action,  it  was  suggested,  that  the  judgment  for  costs  should 
be  entered  f  gainst  him  absolutely r,  and,  in  the  first  instance, 
in  conformity  with  what  seemed  to  have  been  the  decision 
of  the  Court,  in  Thornton,  executor  of  Champ,  v.  Jett,  as 
Deported  in  1  Wash.  138, 139.  But  upon  looking  into  the  , 
entry  in  that  case,  it  was  discovered,  that  the  judgment  for 
0*41  was  against  the  executor,  "  to  be  levied  of  the  goods 

u  anjl  chattels  of  the  testator,  in  his  hand*  to.  be  adminis- 

*i*  '•    -  *'■■..  , 

Vo1.Ii:  3  A 
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afril,  1808. "  tered,  if  so  much  thereof  he  hath ;  but  if  rfot,  then  to  he 
y^J^  "  levted  °f  hls  otvn  proper  goods  and  chattels." 
Executor        The  entry,  in  this  case,  conformed  to  the  above  precc- 
Anderson.    dent '  and  the  costs  were  "  to  be  levied  of  the  goods  and 

* u  chattels  of  the  said  Barbara  Carr,  [the  testatrix,]  in  the 

"  hands  of  the  appellant  to  be  administered,  if  so  much 
"  thereof  he  hath ;  but  if  not,  then  of  his  oxvn  proper  goods 
"  and  chattels." 


^n%!     ^rcher>  Administrator  of  Tanner,  against  Saddler- 

iinntfo?  °r  °N  the  13th  day  of  May"  1801'  Peterfeld Archcr*  ad- 
landa  may,     ministrator,  with  the  will  annexed  of  Branch  Tatmer,  de- 

Ztlw,  Ceased'  filed  wlth  the  clerk  of  Ae  district  Court  of  Rick- 
be  presumed  mond,  a  copy  of  a  caveat  in  the  following  words :  "  Let  no 
to  have  for-  u  *  ,__  ° 

merly  issued,     S1*^1  lssue  to   Thomas  Saddler,  or  his  assigns,  for  two 

fu^ltel^  "  hundred  ™d  twenty-eight  and  one  quarter  acres  of  land 
and  of  the  "  in  Chesterfield,  on  Indian  Spring  Branch,  surveyed  in  the 
b°enCl^wnt0  "  name  of  thc  said  Saddler,  on  the  3d  of  October,  1797,  and 
fuTth^p™. "  returned  to  *«  land-office,  on  the  iOth  day  of  January, 
vince  of  the  "  *798 J  because  Pete ff  eld  Archer,  administrator,  with  the 
o?Ko££U  wiH  annexed  of  branch  Tanner,  deceased,  claims  the 
to  judge.  "  said  land,  under  the  testament  and  last  will  of  the  said 
In  this  case,  "  Tanner,  to  sell  first  for  the  purpose  of  paying  the  debt* 
sta^'of  up- "  of  the  said  T<™™r,  and,  afterwards,  of  paying  over  the 

t7^a«8i3C*"residUe  °f  the  money  in  e<Iual  Proportions  to  Joseph 
peaceable  "  R*ycd  Archer,  Peterfield  Archer,  Mary  Page,  Einnie 
ruJterpDoes!'a  Sa™d<™,  formerly  Afcher,  Martha  Field  Archer,  and 

^a^lnCMZatetA  R*Vd  ArCker'  IegatCeS  °f  the  Said  Tm™* 
those  u'ndcr  "  who  was  8e^ed  and  possessed  of  the  said  land  in  fec- 

daTedb,e  to- "  Simple  b  hi8  life-tlme'  He  the  said  Tanner,  and  those 
Se'paymiS  "  ""^  ^^  ^  *****  °T  fr°m  Wh°m  he  derived  tide  to 
S£^^  PCV°1Uti0n'  ««««■*•  «*c*«P~* 
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^  the  said  land,  having  been  in  rightful  and  peaceable  pos-  afiiil,  1808. 
a  session  thereof  for  60  years  at  least  anterior  to  the  date     Archer 
tf  of  die  entry,  by  virtue  of  which  the  said  Saddler  caused 
u  said  survey  to  be  made." 

On  this  caveat,  a  Jury,  being  impanelled  to  ascertain  the 
facts  which  were  not  agreed  between  the  parties,  found 
that  Peter  field  Archer,  in  whose  name  the  caveat  was  pro- 
secuted, was  the,  administrator  with  the  will  annexed  of 
Branch  Tanner,  deceased ;  finding  the  will,  in  hac  verba; 
(in  which  the  said  land  was  directed  to  be  sold  for  the  pur- 
poses mentioned  in  the  caveat;)  that  the  land  in  dispute 
was  comprehended  in  a  deed  from  William  Clayton  to 
Branch  Tanner  the  elder,  dated  Sept.  18th,  1773,  which 
deed  they  found  in  like  manner ;  that  the  said  land  was, 
among  other  lands,  devised  by  Branch  Tanner  the  elder, 
to  his  said  son  Branch;  (finding  also  the  will  of  Branch 
Tanner  the  elder ;)  and  was  part  of  the  land  devised  by 
the  said  Branch  Tanner  the  younger,  to  his  administrator, 
For  the  purposes  specified  in  the  caveat;  that  John  Soanes, 
about  seventy  years  ago,  that  is  to  say,  upwards  of  sixty 
years  previous  to  the  entry  made  by  the  defendant,  was  m 
possession  of  the  land  in  dispute,  claiming  and  using  it  as 
his  own ;  that  Soanes  sold  it  for  a  valuable  consideration  to 
one  Eppes;  that  Eppes  sold  it  in  like  manner  to  one  Win* 
free;  that  Winfree  sold  it  in  like  manner  to  one  Clayton, 
who,  as  aforesaid,  conveyed  it  to  Branch  Tanner  the  eider ; 
but  that  no  deed  was  produced  from  Soanes  to  Eppes,  or 
from  Eppes  to  Winfree,  or  from  Winfree  to  Clayton,  and  no 
evidence  appeared  that  pay  deed  ever  was  executed^  except 
from  Clayton  to  Tanner  as  aforesaid,  unless  the  execution 
of  deeds  might  be  inferred  from  the  sales  before  stated ; 
that  the  said  land  had  been,  from  the  commencement  of 
the  said  Soanes1  possession  as  aforesaid,  in  the  exclusive 
and  successive  possession  of  the  said  Soanes^  Eppes,  Win* 
free,  Clayton,  Branch  Tanner  the  elder,  deceased,  and 
Branch  Tanner  the  younger,  deceased,  and  of  the  plaintiff 
as  administrator,  &c.  as  aforesaid,  and  i^t  different  period* 
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awul,  1808.  in  cultivation ;  that,  at  different  periods,  from  1769  to  1773, 
the  said  Winfree,  while  he  held  the  said  land,  paid  quit- 
rents  thereon ;  and  the  said  Clayton,  while  he  held  the  said 
land,  also  paid  quit-rents  thereon;  that  the  said  Branch 
Tanner  the  elder,  in  his  life-time,  and,  since  his  death, 
the  said  Branch  Tanner  the  younger,  and,  since  his  death? 
the  plaint  iff,  had  regularly  paid,  ever  since  the  year  1782, 
the  taxes  chargeable  on  the  said  land;  that,  during  the 
late  war,  to  wit,  in  1781,  the  Court-house  of  ChesUrfiM 
County  was  burnt  by  the  British  forces,  and  many  papers 
and  deeds  destroyed  or  lost;  (but  the  clerk's  office  was 
kept  at  a  distance  from  the  Court-house ;)  and  that  a  great 
number  of  the  papers,  deeds,  and  records  of  the  office  of 
Henrico  County,  were  destroyed  by  the  British  troops 
during  the  same  year,  (1781.) 

Before  the  Jury  retired  from  the  bar,  the  plaintiff,  by 
his  counsel,  contended,  that  they  had  a  right  to  presume 
and  find,  that  a  patent  had  formerly  issued  for  the  land  in 
questionf  if  such  fact  was,  in  their  opinion,  a  rational  in- 
ference from  the  other  facts  which  they  should  find;  but 
the  Court  instructed  the  Jury  that  they  had  no  such  right, 
as  there  was  no  patent,  or  copy  of  a  patent,  produced,  nor 
evidence  of  the  patent's  being  los,t  or  destroyed,  and  that 
the  question,  whether  a  patent  was  to  be  presumed  or  in* 
ferred  from  the  facts  found,  was  to  be  decided  by  the 
Court;  to  which  opinion  the  plaintiff,  by  his  counsel,  filed 
a  bill  of  exceptions* 

The  Court  pronounced  the  law,  upon  the  facts  found  by 
the  Jury,  to  be  in  favour  of  the  defendant ;  from  which 
judgment  the  plaintiff  appealed. 

Hay,  for  the  appellant,  said,  that  whether  there  had 
been  a  patent  or  not,  was  a  question  of  factr  exclusive!; 
(and  especially  under  the  caveat  law)  proper  for  the  consi- 
deration of  the  Jury.  To  shew  that  the  Court  had  no,  ju» 
risdiction  as  to  questions  of  fact>  he  cited  Co.  Liit.  \SS  4* 
326  a.  12  Vin.  125.  21  Tin.  396.    1  Wils.  55.  Witham  j. 
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The  Earl  of  Derby,  and  5  Com.  Dig.  158.     Under  the  april,1808. 
caoeat-law,(a)  the  Jury  are  to  find  such  yicte  as  are  ma-  ^^J^ 
terial  in  the  cause,  and  not  agreed  by  the  parties*     Now,    AdmV  of 
the  fact  that  a  patent  did  issue  was  the  most  material  of  all,         v#   ' 
and  was  not  agreed.     Yet  the  Court  excluded  the  Jury     Saddler. 
from  deciding  that  fact.  (a)Xev.aode9 

But,  even  if  the  Court  ought  to  have  decided  this  ques-  *  voL  P- 146« 
tion,  the  existence  of  a  patent  ought  to  have  been  presumed 
from  the  circumstances.(6)  The  opinion  of  the  Legislature  (b)  Corop.102. . 
upon  the  subject  is  clearly  shewn  by  the  act  u  concerning  xS^umubm 

44  the  title  of  the  Commonwealth  to  lands  which  have  been  Euu  ▼•  &<*• 

tier.  1  Fombl. 

a  settled  more  than  thirty  years."(c)  That  act,  indeed,  320. 
cannot  govern  this  case ;  hut  the  principle  which  gave  birth  ^f^^Sfe 
to  it  is  a  good  one,  and  ot,gh't  to  be  followed  by  the  Court. 
Here,  there  has  been  possession  in  the  caveator,  and  those 
under  whom  he  claims,  for  upwards  of  60  years,  and  a  re- 
gular payment  of  quit-rents  and  taxes.  From  the  nature 
of  things,  in  many  cases,  it  is  impossible  to  know  who  was 
die  original  patentee;  and  therefore  the  patent  itself,  though 
it  certainly  once  existed,  cannot  be  produced. 

Randolph,  for  the  appellee,  contended,  that  the  caveat 
could  not  be  maintained  by  Archer,  because  Tanner  had 
bo  legal  estate.  A  patent  could  not  be  presumed  without 
some  evidence  of  its  existence.  Since  patents  were  al- 
ways recorded,  originally,  in  the  County  Court,  and,  after- 
wards, in  the  secretary's  office,  there  could  be  no  room  for 
preemption  i  but  some  memorandum  at  least,  or  proof  of 
its  taring  been  destroyed,  ought  to  be  exhibited.(J)  Pj-e?;  (d)  Lee  v. 
sumption  must  have  some  ground  to  stand  upon.  A  copy,  w£k*zr<^ 
a  memorandum,  or  evidence  of  loss,  are  each  sufficient ; 
bat,  without. some  of  these,  the  existence  of  a  patent  or 
dtfed,  ought  not  to  be  presumed.(e)  (e)  8  Burr. 

Before  the  revolution,  no  length  of  possession  would  bar  tle/une*  of 
die  King ;  and  die  same  doctrine  has  been  recognized  as  to  £rid¥££  *h 
the  right  of  the  Commonwealth*  cbando*.    * 
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ap*il,  1808.      But,  whether  Tanner  had  a  right  to  the  land,  or  not, 

Archer      Archer  y  as  his  administrator  y  could  not  maintain  the  caveat. 

Adm'r  of    The  testator  appointed  three  executors,  who  refused  to 

v.    *     qualify.     The  act,  respecting  the  sale  and  conveyance  of 

Saddier*     lands  devised  to  be  sold,(a)  does  not  apply  to  this  case ;  for 

(a)I?ev.  Codct  ^e  ^^  *s  devised  to  nobody.     The  administrator  may 

s  V  t  &.166'  se**'  kut  W^°  ^^  convey  ?    If  he  make  a  conveyance,  lie 

must  use  the  name  of  the  heir. 

Hay j  in  reply.  Mr.  Archer  was  authorised  by  the  will 
to  sell  the  land.  The  Jury  find  he  was  in  possession*  They 
find  also  that  he  was  a  devisee,  which  appears  an  erroneous 
deduction  by  them  from  the  will.  I  will,  therefore,  not  in- 
sist on  that.  But  it  is  not  necessary  for  the  plaintiff  in  a 
caveat  to  have  such  right  as  would  maintain  an  eject'' 
Ttientm 

Randolph.  Where  the  caveutee  has  a  legal  right,  no  per- 
son not  having  a  legal  title  can  maintain  a  caveat* 

(*)  3  Callt  Hay.  The  case  of  Johnston  v.  Brown^S)  proves  the 
contrary.  It  was  absolutely  necessary  in  this  case,  that 
the  caveat  shoidd  have  been  prosecuted  by  the  adminutrfr 
tor.  It  was  not  to  be  expected,  that  the  heirs  would  have 
stepped  forward  for  the  sake  of  the  devisees  or  creditors^ 
in  the  protection  of  whose  title  they  were  not  interested* 
It  was  the  duty  of  the  administrator  with  the  will  annexed; 
who  was  trustee  of  the  lands  for  the  payment  of  debts,  and, 
was  himself  in  possession  of  the  land,  to  defend  the  title.  * 
But,  even  if  the  caveat  was  instituted  incorrectly,  it 
ought  to  be  dismissed  without  prejudice  to  the  right*  of 

(c/  1  Call,    Tanner's  heirs  and  devisees. (c) 

20&    Hunter 

&t,v.j£aU.  '  S°  much  as  to  the  form;  now,  as  to  the  merits'  of  the 
present  controversy.  It  is  contended,  that,  in  this  country, 
a  patent  cannot  be  presumed  at  all :  but  is  there  any  reason 
against  applying  the  Englisli  authorities  here  ?  The  reasons 
assigned  by  Lord  Mansfield^  in  Coxvp.  106—111.  apply 
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equally  to  this  country.  That  case  confutes  the  argument,  a*ril,  1808. 
that  a  patent,  or  a  copy,  or  memorandum  of  it,  must  be  ^JJ^Jr 
produced.  It  is  said,  in  Bedlc  v.  Bearded)  that,  if  such  a  Adm'r  of 
doctrine  should  prevail,  an  ancient  grant  would  injure,  in-  v#  ' 
stead  of  strengthening  a  title,  because  the  length  of  time  Saddler. 
increases  the  difficulty  of  finding  the  patent,  &c  (aj\2Co.£tp, 

According  to  the  case  of  E/dridge  v.  Knott,(b)  an  act  of?;.       ^. 
Parliament  may  be  presumed,  notwithstanding  the  maxim 
u  nullum  tempus  occurrit  regi." 

In  this  state  it  is  impossible  for  most  people  to  shew  a 
better  title  to  their  lands  than  is  here  shewn  by  the  caveator* 
I  doubt  not  but  the  very  grant  in  question  is  now  under 
this  roof:  but,  unless  we  know  the  name  of  the  patentee, 
We  cannot  find  it* 

Randolph.  2  Wash.  281.  Lee  y.  Tapscott,  is  a  contrary 
authority* 

Hay.  On  what  principle  is  the  difference,  there  men- 
tioned, to  be  admitted  ?  In  England,  the  King*s  grants  are, 
in  themsdvei,  matters  of  record  :(c)  they  pass  through  se-  (c)  2  Tuck. 
tewd  offices,  and  are,  in  each,  transcribed  and  enrolled.  Bl*  ^ 
The  reason  is  stronger,  then,  for  allowing  the  presumption 
in  this  country,  than  in  England.  It  is  true,  there  is  no 
adjudication  for  allowing  such  presumption  here ;  but  not 
a  cafe  to  the  contrary  can  be  found.  In  the  case  of  Lee  v. 
Tdpscotty  Judge  Lyons,  in  his  opinion,  seems  incidentally 
to  admit  that  a  Jury  has  a  right  to'presume  a  patent  *  and 
Judge  Pendleton  also  presumes  the  patent  to  have  been 
ifecorded.  We  do  not  pretend  that  possession  gives  a 
right;  but  that  its  long  continuance  is  evidence  to  presume 
aright. 

Randolph.  A  deed  of  bargain  and  sale  may  be  pre; 
Itimed,  because  it  is  not  necessarily  recorded,  being  good 
between  the  parties,  though  not  recorded:  but  a  grant 
cannot  be  presumed. 


Supreme  Court  of  Appeals. 
Friday,  May  6,  1808.    The  Judges  delivered  their  opi- 

Archer,      nions- 
Adm'r  of 

v.   '         Judge  Tucker.     The  principal  questions  in  this  case 
Saddler.      jy.e 

1.  Whether  upwards  qf  sixty  years  peaceable  and  unin- 
terrupted possession  in  the  caveator,  and  those  under  whom 
he  claims,  together  with  payment  of  quit-rents  antecedent 
to  the  revolution,  and  of  taxes  since  that  period,  afford  a 
sufficient  ground  to  presume  a  grant  from  the  crown,  for 
the  lands  in  question  ? 

2.  Whether  it  was  the  province  of  the  Jury,  impanelled 
for  the  purpose  of  finding  such  facts  as  were  material  .to 
this  cause,  and  were  not  agreed  by  the  parties,  on  the  trial 
of  this  caveat,  to  presume  such  grant,  or  of  the  Court%  J$e- 
fore  whom  the  trial  was  had  ? 

3.  Whether  an  administrator  with  the  will  annexed,  gir 
1                   recting  the  sale  of  the  lands  in  question,  the  possession,  of 

which  is  also  found  to  have  been  in  the  said  administrator 
and  that,  since  the  death  of  his.  testator,  he  had  re.gularj|jr 
paid  the  taxes  thereof  can  maintain  a  caveat  ,tp  ,  Jjr^jat; 
the  emanation  of  a  patent  for  the  same  in  favour  of  a  nel- 
son entering  for.  the  same,  as  waste  and  unappropriated 

land?  ,!..',  ,.'" 

The  first  of  these  points  depends  upoji  t^e  ^priqeipjes 
which  were  ably  discussed  and  decided  by  Lord  MaflsfieUt 
and  the  rest  of  the  Judges  of  the  Court  of  K.  B.  i&  t^e 
(a)  Coup,  case  of  the  Mayor  of  /full  v.  Horner £g)  just  before  ^^ 
American  revolution.  In  that  case  it  was  said  by  the  ej*r 
lightened  Judge,  "  that  if  a  foundation  can  be  laid  that  a 
14  record  or  a  deed  existed,  and  was  afterwards  lost^  k  may 
u  be  sullied  by  the  next  best  evidence  to  be  had,  or,  if  it 
".cannot  be  shevm  that  it  ever  existed^  yej,  em£ot*ent, 

44  UNDER  A  TITJ-E  which  CQU  Only  BE.BY  RECORD,  IS  Strong 

44  evidence  to  be  left  to  a  Jury,  that  it  did  once„$KiBT"  In 
Lord  Purbtctfs  case,  the  letters  patent,  which  were 
the  only  proper  evidence  of  his  tide,   could    not  be 


Tn  the  32rf  Year  of  the  Commonwealth*  377, 

jound  ;  and  there  was  no  proof  of  the  record  having  Ami,  iao$.. 
men  lost  i  but  he  had  sat  in  Parliament,  and  done  other  ^^^^ 
acts,  which  were  evidence  of  a  tide ;  and  the  House  of   Adm'r  of 
Lords  presumed  that  a  patent  had  existed.     And,  so       *l£cr» 
long  ago  as  the  case  of  Beadle  v.  Beard,  12  Co.  5.  it  was     s*tokr. 
observed,  with  great  force,  that  ancient  possession  would 
injure  instead  of  strengthening  a  tide,  if  after  a  succession 
of  ages,  and  the  decease  of  parties,  objections  should  pre- 
vail, which  might  have  been  answered  in  the  life-time  of 
the  parties,  and,  if  well  founded,  would  most  probably  have 
been  sooner  made.     In  the  case  of  a  supposed  bye-law,  we- 
are  told,  that  usage  is  allowed  to  support  it,  without  any 
proof  of  the  existence  of  such  bye*law,  or  of  the  loss  of  it ; 
and  that  the  principle  upon  which  this  is  done  is  right ; 
namely,  va  favour  of  rights^  which  parties  have  long  been 
in  the  peaceable  aud  quiet  possession  of*     And  therefore* 
that  it  may  be  taken  to  he  established,  in  point  of  law,  that 
although  a  record  be  not  produced,  nor  any  proof  adduced 
of  its  being  lost,  yet,  under  circumstances,  it  may  be  left  to 
die  consideration  of  a  Jury,  or  of  a  Court  of  Equity,  if  the 
case  comes  properly  before  them,  whether  there  be  not 
sufficient  ground  to  presume  a  grant*    There  is  not  one  of 
these  principles,  which,  under  the  circumstances  of  this 
case,  does  not  operate  in  favour  of  the  caveator.    Sixty 
years  quiet  and  peaceable  enjoyment  of  lands  in  this,  coun- 
try, are  ten  years  over  the  period  which  is  a  perpetual  bar,        % 
«ven  in  a  writ  of  right.    Such  a  period  of  uninterrupted 
possession  strengthens  every  presumption  in  favour  of  a 
perfect  title  antecedent  thereto  -r  for  the  commencement  of 
this  peaceable  possession  is  not  shewn,     It  is  carried  bari* 
seventy  years,  which  may  be  considered  as  the  utmost 
stretch  qf  human  memory,  where  a  witness  speaks  of  his. 
own  knowledge  and  recollection.    This  is  not  unlike  the 
case  of  Sirch  v*  Alexander ^{a)  as  to  this  point*    The  ac-  ^  i  ^r^ 
ceptadce  of  quit-rent*  by  the  crown,  is  &  strong  presump- 34- 
thn  of  a  grant  from  the  crown,  because  quit-rents  were 
rwerved  in  all  grants  made  by  the  crown.    The  not  pro* 

Vox-  H-  3  S 
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Av**Li*H%  ducing  the  patent  may  have  been  owing  to  the  general 
v^j^^^/  practice  of  the  country  to  take  a  conveyance  of  lands,  with- 
AdmV  of    out  requiring  all  the  previous  title-deeds,  and  muniments 
.  *^r»     of  a  tide  not  supposed  to  be  disputable.     And  where  huge 
SkddWrr     grants  of  land  have  beea  parcelled  out  among  a  number  of 
-— "~—  purchasers,  the  original  patent  must  have  remained  in  the 
hands  of  one  only,  of  those  who  claimed  a  tide  under  it, 
and  the  omission  to  recite  the  seller's  tide,  which  the  want 
,of  skiU  among  those  who  prepared  deeds  has  rendered  al- 
most universal  in  Virginia,  furnishes  a  still  further  argu- 
jpient  in  favour  of  presumption  founded  upon  long  and 
peaceable  po$s<ssien.    The  regular  payment  of  taxes  since 
die  revolution  bars  all  presumption  of  a  right  accruing  td 
the   Commonwealth  by    forfeiture   for   non-payment  c£ 
taxes,  and  leaves  the  presumption,  arising  from  the  long 
and  peaceable  possession,  unrepelled*    The  destruction  of 
the  records  of  the  Courts  in  which  the  conveyances  for  this 
land  ought  to  have  been  recorded,  and  in  which  the  title 
might  possibly  have  been  deduced  from  an.  ancient  patent, 
is  also  a  circumstance  favourable  to  the  presumption  o?  a 
patent  in  this  oase. 


'a 


Presumptions,  in  favor  of  long  and  peaceable  possessicnL 
that  there  has  been  a  grant,  must,  at  no  veiy  long  period  here- 
after, be  absolutely  necessary  to  be  made,  on  almost  aO 
occasions,  in  consequence  of  the  operation  of  our  law  of 
descents.  If  lands  descend  in  parcenary  for  die  space  of 
sixty  years,  we  may  venture  to  pronounce  that  in  a  country 
where  there  is  no  regular  register  of  marriages,  and  Wthfc, 
the  labour  and  ingenuity  of  the  profession  would  in  nineteen 
casee  out  of  twenty  be  defeated,  in  the  attempt  to  deduce  a 
regular  title,  or  to  shew  an  original  patent. .  And*  if  eveir 
speculator  may  enter  upon  lands  which  have  been  «i  the 
possession  and  occupation  of  any  other,  for  such  a  period, 
ppkss  he  can  shew  a  grant  or  patent  for  them,  we  may 
yenture  to  pronounce,  that  not  one  man  in  twenty  in \  Virgi- 
nia will  be  sJMe  to  hold  his  estate.  *"'" ' 
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In  speaking  to  the  first  point,  I  have  necessarily  touched  april,  1809- 
upon  the  second,  viz.  that  it  is  the  province  of  the  Jury^  ^JtX^T^ 
and  not  of  the  Court,  to  make  die  presumption*     The  act    Adm'r  of 
which  directs  a  Jury  to  be  impanelled  for  the  purpose  of      w^tt 
fimlmg  such  facts,  as  are  material  in  the  cause,  and  are  hot    SwHler- 
tgrcecthy  the  parties,  would  be  decisive  in  this  case,  were 
not  the  rule  of  the  common  lawy  in  respect  to  it,  as  clear  as 
it  certainly  is,  in  favour  of  the  right  of  the  Jury  to  make 
such  presumption. 

The  will  of  the  testator  being  found,  and  the  jJosfcessiort 
•f  the  caveator,  under  it,  being  also  found,  we  are  bound 
to  presume  he  entered  with  the  assent  of  the  heir,  for  thfe 
purpose  of  fulfilling  the  will  of  his  testator*  I  therefore 
mink  he  had  such  an  interest  as  to  enable  him  to  maintain 
zcapeat* 

Upon  these  grounds  I  think  the  judgment  6ught  to  bfe 
reversed,  and  the  cause  sent  back  with  directions , to  impe- 
nd a  Jury  for  the  finding  of  such  further  facts,  material  to 
the  cause;  and  not  agreed  by  the  parties,  a6  are  not  already 
found  by  the  Jury  formerly  impanelled  for  that  purpose? 
en  which-  occasion  the  District  Court  ought  to  instruct  the 
Jury  that  they  have  a  right  to  presume  and  find  that  a  par 
tent  hath  formerly,  issued  for  the  land  in  question,  if  such 
fct  sft&D}  in  their  opinion*  be  a  rational  inference  from  the 
tvicfence  which  shall  then  be  offered  to  them. 

Judge  Ro  AKEi  I  think  it  clear  that  the  Jury  in  this  ti&6 
had  a  right  to  presume  a  patent.  In  the  case  of  the  Mayor 
ef  JGngstonupon  Hull  v.  Rorner^d)  it  is  considered  as  6ie'(a)C<ty.lii* 
istahfished  law  that  although  the  charter  is  not  produ- 
cedj  nor  any  proof  made  of  its  being  lost,  yet,  under  cir- 
cumstances, it  maybe  left  to  the  consideration  of  a  fury, 
«r  of  a  Cduirt  of  Equity  y  (In  exclusion  of  a  Court  of  Law,) 
if  tha  case  comes  properly  before  them,  to  presume^  a 
darter*  In  Lord  PitrbecPs  case,  (stated  in  the  opinion  of 
ike  Court  in  that  case,)  it '  is  said  that  the  letters  patent 
jcould  not  be  founjl,  and  that  there  was  no  proof  of  the 
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***jl,U#s.  record  beiagtost;  but*  inasmuch  as  hehad  *«*  in  past  <• 

*^Kh^  jnent^  levied  a  fine  of  his  honours,  &c«  and  ^qjejred- then 

Adrnfef    tifl  the  time  of  his  death,  it  was  presumed  that  the ktfcn 

^■£*r'    patent  had  existed.  :  * 

S^kikr.        ^  the  case  of  Eldridge  v*  Knotted)  the  Court  of  Kiag*t 

(«)CYm*.214.  ®enc^  adopted  the  same  doctrine,  and,  referring  to.tbe 

case  of  the  Mayor  of  Kingston  upon  HuU  v.  Horner^  adds, 

44  that  it  is  not,  in  such  case,  that  die  Court  really  thmb 

"  a  grant  has  been  made,  because  it  is  not  probable  a 

"  grant  should  have  existed  without  its  being  upon  record  $ 

44  but  they  presume  the  fact,  for  the purposCy<mdfr<MLth€ 

*  principle,  of  quieting'  the  possession." 

These  cases,  (and,  especially,  this  last  ground  of  deci- 
sion,) seem  fully  to  answer  the  objection  of  the  appellee's 
counsel,  that,  where  the  the  grant  is  a  matter  of  record,  it 
ought  to  be  produced,  or  at  least  some  memocatdam 
shewing  that  it  once  had  existed*  The  circumstances,  too, 
stated  as  the  ground  of  decision  in  lord  Purbeckys  case  are 
Supposed  not  to  be  stronger  than  those  in  the  present  case; 
I  mean  the*long  possession,  the  receipt  of  quit-rents  and 
taxes  few*  a  great  length  of  time  by  die  Crown  anA  the  Com- 
monwealth successively,  and  the  improbability  that,  at  this 
lime  of  day,  lands  in  that  part  of  the  country  are  vacant* 
iThereis  very  great  force  too  in  die  remark  made  on  the  part 
of  th6  appellant,  that,  admitting  patents  to  be  in  existence, 
and  of  record,  it  may  become  difficult,  if  not  impracticable, 
~-  to  trace  them,  after  a  great  lapse  of  time,  and  varlottuferi- 
siOB*  and  conveyances  of  the  property* 

I  therefore  concur  in  the  opinion,  that  the  judgment.be 
teversecL-    . 

■•  * 
Judge.  Fleming  concurred.  •  ■  ■*    * 

•  •         » ■  ■»' 

The  opinion  of  the  Court  was  that  die  judgmental 

"  erroneous,  in  this,  that  the  District  Court  refined"** 

*  instruct  the  Jury,  impanelled  for  the  finding  of  sod* 
44  facts  a*  were  material  to  the  cause,  and  < 
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*tkf  the-paltiee,  that  they  hftd  a  right  to  presume  zA&Jhul  apayl, 

*  tfcat  '^patfifft  had  formerly  issued  for  the  land  in  question;     ^^ef; 
"■if  Mel*  Act  wai*  in  their  'opinion,  a  rational  inference 

*  from  the  facta  proved  to  them  upon  the  trial,  and  fbuncf 

*  m  Ae  verdict  rendered  by  the  Jury  upon  that  occasion/' 
Jiidgment  reversed,  and  the  cause  "  remanded  to  the 

•said  District  Court,  in  order  that  such  further  facts 

*  material  to  the  cause,  and  not  agreed  by  the  parties,  as 
a  are  not  already  found  by  the  Jury  formerly  impanelled, 
M  may  be  found  by  a  Jury  to  be  impanelled  for  that  pur- 
*pose ;  on  which  occasion  the  said  District  Court  ought  to 
M  instruct  the  Jury  that  they  have  a  right  to  presume  and 
4  find  that  a  patent  hath  formerly  issued  for  the  land  in 
**<jbesfion,  if  such  fact  shall,  in  their  opinion,  be  a  rational 

*  inference  from  Ac  evidence  whkh  shall  then  be  ofiferet! 
At»<hem." 


;   .  Elisabeth  Upshaw  against  Le  Roy  Upstair, 
and  others* 

ON  an  appeal  from  a  decree  o£  the  Superior  Court  of    A  husband 

Chancery  for  ifri€  Richmond  District  Court,  pronounced  on  jfe?tfm™   0f 

the  ,3d  of  June,  1803.  in  favour  of  the  appellees,  as  plain*  hl*  *»£*•• 
.«.  .\7'      .*T  ^r  r  notangfatta 

tifia,  against  the  appellant,  defendant.  ,  deoi*    away 

slaves,     to 
%Wch  sJtei*  entitled  in  remainder  or  reversion,  the  par(tc*iar  ssUNe  having  not  expired  ;■ 
tfoqft  he  may,  in  hi*  life -time,  tell  his  and  her  interest  in  them,  for  a  valuable  consi* 
ffrrifldu.   * 

h  such  case,  however,  if  the  husband  does  devise  such  slaves  away  from  the  wife, 
and  devises  other  property  to  herself  for  life  with  remainder  over  to  other  persons  in 
fee-simple  $  and  she  takes  possession  of  the  estate  devised  to  her  by  hi  in ,-  holds  it 
sor  naaay  years,  and  then  disposes  of  part  of  k  to  those  entitled  in  remainder,  in  coo- 
aideratioD- of  their  enlarging  her  interest  in  the  residue  to  a  fee-simple:  she  thereby 
Makes  her  election  to  accept  the  provision  made  for  her  hi  the  will,  and  precludes  her* 
aaltfcmii  holding  the  slaves  also  i  these  circumstances  together  with  her  taking  posses* 
Aba*  of  die  slaves,  being  sufficient  evidence  of  her  having  such  knowledge  of  the  two 
ApAsas  is  requisite  to  make  such  election  obligatory.  . 


v^.W  allowed  to  a  devisee  of  slaves,  in  remainder,  and  certain  expenses  of  main- 
tenance, 8tc.  the  devisee  having  paid  a  sum  of  money  to  relieve  them  from  execution, 
Micm  possession  of  tenant  tor  life,  and  afterwards,  supposing  herself  entitled  to 
tbera,tnd  having  taken  them  into  her  own  possession,  was  compelled  by  a  Court  of  Enti- 
ty to  rtimqwiah  them. 
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imu,  180ft.      This  *uit  grew  out  of  the  last  wills  of  John  HuftttaA 

^^Xlpih*^  William  V pshaw;  and  the  sole  question  was,  whether, 

r.         under  the  circumstances  of  the  case,  Elizabeth  Upshawy 

and  others.  8^ter  of  the  former  and  wife  of  the  latter,  by  accepting  the 

■  provision  made  by  the  will  of  her  husband,  had  not  so  fcr 

made  her  election,  that  she  could  not  afterwards  retain  die 

property  which  the  said  Hunty  during  the  time  when  sht 

was  the  wife  of  the  said  UpshaiVy  had  devised  to  her,  and 

which  property  her  husband  had  bequeathed  to  other 

persons. 

The  facts  were  these.  John  Hunty  being  entitled  to  the 
reversion  of  a  number  of  slaves  after  the  death  of  his 
mother,  Ann  Upshawy  who  was  still  living,  made  his  wiHoa 
the  28th  of  December  y  1760,  which  consisted  of  the  follow? 
ing  bequest  only :  u  I  give  and  bequeath  unto  my  sister 
44  Mary  Ann  Dillardy  and  Elizabeth  Upshawy  aK  my  ne* 
41  groes  after  my  mother's  decease  to  be  equally  divided, 
4i  except  one  young  negro  named  Cempy  to  James  Upshaw, 
44  to  them  and  their  heirs  lawfully  begotten  forever.**  The 
testator  died  soon  after,  and  his  will  was  duly  proved  ani 
admitted  to  record  in  the  Court  of  Essex  County,  oi  the 
19th  of  January,  1761.  Elizabeth  Upshawy  the  legatee 
named  in  the  will,  was  at  that  time  the  wife  of  William 
VpshaxVy  who,  on  the  17th  of  January ,  1761,  made  his 
will,  whereby  he  tt  lent  to  his  said  wife,  Elizabeth  Upshaw, 
41  the  whole  of  his  estate  both  real  and  personal  during  her 
44  widowhood,  and  after  her  decease  to  the  heirs  of  Jamie* 
'  *'Upshawy  to  be  equally  divided  amongst  them,*  See  an& 
on  the  1st  of  Juney  1761,  he  annexed  a  codicil  in  these 
words:  "  N.  B.  The  negroes  in  the  possession  of  Mrs. 
^  Ann  Vpshawj  that  was  gave  my  wife  by  her  brother  John 
44  Hunt,  my  part  I  desire  may  be  equally  divided  amongst 
41  my  uncle  Forest  Vpshatv's  three  children  at  their  mb&e^s 
44  decease,  Leroyy  MiUeyy  &ti&Johny  to  them  arid  their  tieite' 
44  forever.** 

Of  this  will  he  appointed  his  wife  and  James  Up&Hawl 
executrix  and  execliter. 
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yptlRam  Upshaxv  never  reduced  those  negroes  into  pos-  ******>  180$ 
session,  having  died  shortly  after  making  his  will,  (which,     upshaw 
with  the  codicil,  was  duly  proved  on  the  17th  of  August,         *\  . 
1762,)  and  Ann  Upshaxv,  the  tenant  for  life,  .having  sur-  and  others 
vived him,  died  in  the  year,  1795.      Elizabeth,  the  widow  -• 

of  William  Upshaxv,  accepted  the-  provision  made  for  her  by 
the  will  of  her  husband,  and  after  being  in  possession  of 
his  whole  estate  for  more  than  twenty  years,  she  gave  up 
part  of  it  to  those  entitled  in  the  remainder,  (the  children 
of  James  Upshaw,^  in  consideration  of  their  enlarging  her 
interest  in  the  residue  to  a  fee-simple :  she  also,  on  the 
death  of  Ann  Upshaxv,  took  possession  of  a  moiety  of  the 
slaves  iwhich  had  been  bequeathed  to  her  by  her  brother 
John  Hunt. 

The  appellees,  (the  complainants  in  the  Court  of  Chan- 
cery,) are  the  three  children  of  Forest  Upshcnv  named  in 
the  codicil  to  William  Upshaxu's  will,  and  were  brothers 
and  sisters,  of  the  half  blood  of  John  Hun(.  In  March , 
1797,  they  filed  their  bill  in  the  High  Court  of  Chancery, 
agaiqst  Elizabeth  Upshqw%  stating  the  above  facts,  claim- 
nig;  a  discovery  of  those  slaves,  and  asserting  a  tjtle  to 
them  and  their  profits,  on  the  ground  that  the  title  in  remain- 
<faf  in  the  said  slaves  after  the  death  of  Ann  Upshaxv  either 
vested  in  William  Upshaxv,  or,  being  devised  away  by  him, 
outfit  not  now  to  be  claimed  by  his  widow,  who  under  his 
will  had  held  property  of  greater  value  and  received  the 
profits* thereof  for  more  than  twenty-five  years,  and  thereby, 
as  ij&il  as  by  the  contract  since  made  with  the  other  lega- 
tees of  William  Upshaxv,  had  made  her  election  to  submit 
to,his  will. 

Tfce  appellant,  (the  defendant  in  the  Court  pf  Chancery,). 
ja  l>egr  answer,  admits  the  wills  of  John  Hunt  and  William 
tjpsk&Wy  but  contencjs  that  as  John  Hunt  was  entitled  as 
heir  at  law,  to  die  slaves  in  reversion  after  the  death  of  his 
another,  Ann  Upshaxv,  by  which  they  were  held  for  life,  fti 
right  of  dower ;  and,  as  William  Upshaxv  died  before  the 
expiration  of  the  dower  estate,  he  could  not  deprive  her 
pf  the  slaves  which  had  been  specifically  bequeathed  to  her 
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amil,  ittft  by  the  will  of  John  Hunt,  and  which  had  aever  been  ic- 

s^j££^  duced  into  possession  by  her  husband*    None  of  the  other 

v.         allegations  in  the  bill  are  denied  in  the  answer ;  but  she 

iffittolb  states  that  she  was  obliged  to  pay,  together  with  Jwm 

m  »  jQiUard,  her  sister's  husband,  the  sum  of  77/.  16*.  4d.l4> 

towards  the  discharge  of  John  Hunt's  debts,  for  which 

those  slaves  were  liable,  and  advertised,  to.be  sold  by  Us 

administrator ;  which  she  supposes  to  have  been  the  full  value 

at  that  time,  as  they  were  under  the  incumbrance  <^f  hex 

mother's  dower  estate ;  and  therefore  hopes  that  she  may, 

be  considered  in  the  light  of  a  purchaser,  inasmuch  49 

if  the  slaves  had  died  she  must  have  lost  her  mpn^ 

.  John  Hunt  having  left  no  other  estate  to  pay  his  debts  f 

but,  in  any  event,  that  she  may  be  considered  as  qititled  to 

a  lien  on  the  slaves,  for  the  money  so  paid  with  interest. 

The  proof  as  to  the  payment  of  the  debts  of  Jpfm  Btffit 
was  very  defective,  resting  merely  on  the  declarations  (jf 
Dillardthzt  he  had  paid  a  certain  sum  of  jnoney  tp  the 
administrator,  with  some  other  circumstances  not;  .of  then? 
selves  amounting  to  full  proof*  . 

The  Chancellor  heing  of  opinion  that  the  defcmjmt 
Elizabeth  Upshaw  could  not  righteously  retain  bathca^C 
half  of  the  slaves  which  belonged  to  jfofui  Hunt%.qp&  thf 
property  bequeathed  to  her  by  her  husband,  and-  that  by /fifif. 
posing  of  part  of  die  latter,  she  had  disabled,  fccnjelf  tq 
resign  the  one  and  elect  the  other,  decreed  that  o^paymejaf 
by  the  plaintiffs  to  the  defendant  of  one  half  of  those  dpht£ 
of  John  Hunt  with  which  the  said  slave*  were  chargeaiWg, 
the  defendant  should  deliver  up  such  of  them  as  were  hd4 
by  her,  with  the  increase  of  the  femalest  find  accouptfijr 
their  profits  before  a  commissioner,  who  Mft%  ftjpct  $p.  £tat? 
an  account  of,  the  said  debts  of  Jo hn  Hunt* 

The  defendant  appealed  to  this  Court,,  ; 

This  cause  was  argued  on  the  29th  of  June*,  1807,  $f 
Hay  and  Randolph^  for  the  appellant,  and  by  Wickham^ioit 
the  appellees.  On  account  of  the  continued  indisposition 
of  Judge  Lyons,  who  sat  in  the  cause,  the  other  Jud©* 


ddbyed  giving  an  opinion  till  this  term,  when  they  were  a***l,  1808. 
unanimous  for  affirming  the  decree  of  the  Chancellor.  vtTT^ 

v. 
ifay,  for  the  appellant.    The  first  question  ^  a^  {pyi  JjfJjJ^ 
&m  Upshaw  a  right  to  devise  those  slaves  to  the  appellees  ?       » 
Qrr  did  they  not  survive  to  his  wife?    This  question  he 
had  supposed  was  forever  settled  by  the  decision  of  this/ 
Court  in  WaUate  and  wife  v*  Taliaferro  and  wife,(*)  where  (a)  2  Calk 
it  *&$  resolved,  after  a  full  consideration  of  the  acts  of 
2700,  aad  lf37,  and  a^review  of  all  the  cases,  that  the  hus~# 
band  coukl  not  devise  slaves,  to  which  he  was  entitled  in, 
right  of  his  wife,  unless  they  were  reduced  into  possession 
dafrogthe  eoverture  $  and,  in  the  event  of  the  wife's  survu 
vmg  die  inififcand,  the  slaves  also  survived  to  her. 

Another  point  arises  in  the  case  which  is  attended  with 
inorc  difficulty.  It  may  be  said  that,  admitting  William 
£$*A#ttf3iadnorightto  dispose  of  those  slaves  from  his 
wife^  still,  as  he  has  given  her  a  beneficial  interest  under 
hirWfl,  she  will  be  compelled  to  ntake  her  election,  and 
cannot  take  both*  In  answer  to  this,  the  authority  of 
ffccfib&y  be  quoted,  wfco  expressly  says  that  no  case  has 
gtte  so  Car  as  to  establish  this  general,  position*^)  JJut  if  (&)  See  P<m~ 
tkrdoctrine  be  correct,  as  laid  down  by  Bacon>(c)  and  455*  •• 

doers,  that  no  person  uaay  claim  under  the  will  and  against  (c\s%  Su]!fi 
tfc  wlB,  it  cannot  effect  the  case  of  Elizabeth  Upshaw :  she  by  Gwii. 444' 
ckivs  those  slaves  under  the  will  of  John  ffunt,  not  under 
that  of  William  Upshaw*     The  appellees,  Le  Roy  Upshaw 
ers,  claim  under  the  will  of  John  Hunt  alone. 


^3tandbfyh>  on  the  same  side,  relied  on  the  case  of  Cull  and 
■rife 'Aid  others  v.  ShoweU  and  others,(</)  as  decisive  of  this  (j)  xtn&.  n 
pastion.  In  that  case  it  was  held  that  the  testatrix  merely 
intending  to  give  away  property,  to  which  she  believed  she 
had  aright,  but  be^ng  mistaken  in  that  belief,  the  doctrine  of 
eA&oti  did  not  apply.  The  reason  of  the  difference  between 
oar  case  and  others  is  this.  It  may  be  supposed  that  h  was 
never  ihchttentzon  of  a  man  especially  in  the  caseof  his  wife* 
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apeii^  1808.  to  give  her  estate  away.     William  Vpshctw  WfetffSHbe 
<Su^haw     ncSrocs  were  his;  for  he  devises  them  as  Mi  part* 

v-    r 
fcnifothcrs.      Wickham,  for  the  appellees.      It  was  not  contended  thit 
*■■  ■  these  slaves  were  absolutely  vested  in  William  Upshots  the 

husband  of  the  appellant;  for  according  to  the  decision  rf 
this  Court  in  the  case  of  Wallace  and  wife  v.  Taliaferro  and 
wife,  the  wife  surviving  the  husband' Is  entitled,  in  remain- 
der, to  slaves  not  reduced  into  possession  during  .the  cover- 
ture ;  yet  it  is  equally  true,  that  if  the  husband  chaoses  to 
exercise  an  act  of  ownership  over  diem,  as  to  release  Us 
Interest,  or  dispose  of  them  in  any  manner,  he  has  pew*r 
to  do  so.  The  husband  in  this  case,  having  audi  right*  ex- 
ercises it  by  giving  the  slaves  to  the  appellees*  He  gives 
by  the  same  will,  all  his  estate  to  his  wife  during  liar  life. 
She  accepts  of  the  provision  of  the  will  j  and  afterwards 
puts  it  out  of  her  power  to  renounce  it,  by  a  sale  of  the  pro- 
perty. Taking  possession  of  this  estate  she  had  6  right  *> 
dispose  of  it.  She  had  an  estate  for  life  under  the  will  of  her 
husband  upwards  of  twenty  years  in  possession  *  thifr  -she 

.veils  for  other  property:  she  sells  k  for  value  ^reoeived. 
She  must  be  considered  as  having  an  interest  -because -she 
derived  a  henefiu     If  a  wife  takes  as  devisee  ah*  -takes-is 

*  devisee  in  all  respects*  She  may  make  her  eiectida  either  to 
stand  by  the  will  or  not.  In  this  case  she  Ha*  made  her 
election,  and  has  by  her  own  act,  put  it  out  of  her  power 
to  renounce  it. 

The  authority  relied  en  by  Mr.  Bandolph^  evun  if  it  bad 
not  been  overruled  by  latter  determination*,  doe*  not  <£>- 

.  ply.  There,,  a  person  was  merely  exe^cwing  a  jl^wfr;'  fhe 
was  not  disposing  of. an  estate  of  her  own  by,  will*  £b*i»d 
no  idea  that  she  was  giving  away  her  own  property*'    .«0ut 

~  the  case  of  Gull  and  wife  v^Shoivell  and  others,  4*  4p>  the 

point  relied  on  by  the  opposite  counsel,  has  bee*  i 

(«)  2  r«.jun.  *&**  &e  case  of  Whistler  v.  Webster y(a)  and  other 
370,  '      ' 
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All  the  cascj  on  the  doctrine  of  elections  go  to  establish  ap*il,  180f 
the  principle,  that  a  person  cannot  claim  under  and  against  ^^^ 

awilL(a)  v. 

TJpshaw, 
*  •        '  and  other*. 

••  Tbmwhtfy  April  2&>     The  Judges  delivered  their  opi- 


(a)See7Xa<!. 
Abr.  by  GvfiL 
444.  rit.  "E- 
'  4       LBC-now," 

•  Judge  Tucjcer.  The  appellees  filed  their  bill,  staling  vkeir  all  th 
tie*.  John  Hunt,  being  possessed  of  several  slaves  and^^c/m  tJt 
otWproperty,niade  his  will  Z)ec^m^r  28th,  1760,  whereby  A«A 
he  devised  to  his  sisters  Mary  Anne  DiUartt,  and  Eliza- 1 
bmfi  Upihawy  (die  appellant,)  all  his  negroes  after  the  death 
«f  his  toother  Anne  Upthaws  who  was  also  mother  of  the 
appefl*da.  That  William  Upehaw  the  husband  of  £&o*^*y 
the  legatee,  on  the  17th  of  January^  1761,  made  his  will, 
WfcetiAyhe  gave  to  his  wife  his  whole  estate  real  and  per- 
Jeteri  Rising  her  widowhood*  and  after  her  decease  tQ  the 
neks  of  yatnee  Upshmuri  equally  to  be  divided  amongst 
them:  and  by  a  codicil  dated  in  June^  1761,  he  devised 
11  tbr  negroes  in  die  possession  of  Mrs*  Amu  UpsJuav,  tha* 
*^rare  given  to  his  wife  by  her  brother  y*An  Hunt, 
*mrs  part  he  desired  might  be  equally  divided  among 
*1riaf  unck  forest  Upsheufs  three  children,  at  their 
*  toother's  decease*"  lie  appellees  are  those  children— 
and  Elizabeth  U pshaw  having  taken  possession  of  the  estate 
*f  hfcr  huaband  Wiliianh  and  enjoyed  it  more  than  twenty 
years,  on  the  death  of  her  mother  Anne  Upshaw,  possessed 
herself  of  a  moiety  of  the  slaves,  devised  to  her  by  her 
Ifco&er  y.  Hunt;  to  recover  which  is  the  object  of  the  hill. 
The  appelant  admits  the  wills  of  J.  Htrntmd  WlBhtm 
*Uptfian>;  but  contends  the  latter  had  no  right  to  bequeath 
'ttfte  stareflfr  question;  he  having  died  in  the  life  of  Anne 
'Vpihfrv,  who  held  them  as  her  dower.  And  that  she  m 
efeMged  fo  pay,  together  whh  Jptnes  Dillard,  her  sister's 
-ttisbaadjthe&iim  of  7TL  16*  4A  1-2  towards  thediachanje 
of  John  Hunts  debts  for  which  those  slaves  were  liable  and 
advertised  by  the  administrator  to  be  sold :  which  she  sjap- 
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AMii*  WCte.  poses  to  have  been  their  full  value  at  that  "time,  ha  lief 

^Z^^  wera  then  under  the  incumbrance  of  her -mother^  dower 

/v.         estate :  and,  therefore,  hopes  she   may  be  considered  as  a 

fcvdothcii.  purchaser,  j.  Hunt  having  no,  other  estate  left  for  paymett 

." '  *  ■■ j   of  his  debts  ;  but  m  any  event  that  she  may  be  considered 

as  having  a  Hen  in  the  skives  for  the  money  so  paid  Witb 

.interest* 

The  Chancellor  decreed  the  shoes  with  their  profits: to 
i  -        *      the  appellees ,  upon  payment  by  them  t&  the  appellant  trf  tone 
half  those  debts  of  J.  Hunt  with  which  thfeseafawt*  wofe 
chargeable-     Hie  defendant  appealed* 

The  doctrine  of  elections  seems  tb  have  beetf  ftilyootta^ 

dered  by  Mr.  PonoeU^  in  hS*  treatise  on  deviate*    There** 

he  lays  down  the  following  principles,  oft  the  authority  *f 

lord  Ch*  J.  Talbot,  in  the  case  of  $treatf*Hd\  **$*#& 

(ay  Cases  JleUL(a)    "  When  a  man  takes  upon  him  t*  devise  what  Ar 

*mj.  ralbot,  «  ^^  ^  power  over,  upon  the  s*ppos*i<in  that  hW  trffc 

*  will  be  acquiesced  under*  the  Court  of  Chaaccty  ariH 

*  compel  the  devisee  to  take  entirely*  h\A  net  par&By 

*  under4 it;  there  being  a  taeit  condition  atUMJlfed  ti&jJt 
**  devises  of  this  nature*  that  the  devisee  do  nOC  4tltttfb40 
^  disposition  that  the  devMor  has  made," 

To  the  satae  effect  are  the  Remarks  6f  LordCk*J.Otr 
(*)  Cited  2  Greyy  in  his  judgment  in  Pulteney  v.  Lord  Darlington  4*) 
Jfe»*     385. u  ^  man  iriay  by  a  mean,  and  indirectly,  grot  wfctf  ***** 
**  his  own,  either  by  express  condition^  or  ctpdOtfltirwAg' 
<(  upon  an  implied  condition*"      And  to  the  stftot-eftefc-fe 
(c)2re:}un.Whi9tkr  v.  Webster  >{c)  r     .  -  :...:« 

^^  And  tHe  rule  equally  applies,  aaya  ifytpc4  *ripedwRtl|r 

t>enefrt  under  the  will  be  >  ia&mediate  of  consyy aqfthjl  a  4y 
though  the  effect  in  such  cases  is»  that  the  devise  qpejwft?* 
»s  a  satisfastron  for  the  previous  interest  of  the  ftagpqpp? 
yet  the  principles  by  which  satisfactions  .sfriftiy  spealfiftg* 
are  governed,  do  hot  apply  to  cases  q£  this  kind  ;.  thefp^farp* 
it  is  not  necessary  that  the  thing  devised  should  ke.#f  $ht 
same  nature^  or  of  adequate  value,  with  dotting  in  ljcu  of 
W)  *wl*'j»  •*  W^ch  it  is  to  be.received.(J) ., ,   '  .   „  f  ,   . . 

And  Lord  Talbot,  whore  tlie  will  comprised  both  real 
and  personal  estate,  and  the  lundj  to  which  one  child  was^ 
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entitled  inMH,  was  thereby  giveh  to  another)  and  a  per-  a*r*l,  1805 
itmal  Agtfty  to'the  tenant  in  tail*  went  00  far  as  to  infer  an 


iatent,  that  whoever  took  by  that  will  should  comply  with         y. 
the  whole,  and  put  the  party  to  an  election  dfthe  estate  txiil,  a^^; 
or  <&te  personal  legacy  *(d) 11 

"  9d  these  rules  there  are  some  exceptions,  ersatfar  qual**  W  ^» 
libations,  as  if  the  devisee  be  a  creditor  ,  and  notaptftettarr,  453.  v>ko  r*I 
ttMraome  otners*^;  *14  617  ^ 

-  fiat'(]t  is  s*id)  tx*  case  upon  Aid  rule  has  yet  gone  mo  ?.*£*■  ^f* 
fcr  As  to  establish  the  proposition  that,  if  a  devisor  hi  Us  454.458,459. 
wffl  takes  upon  himself  to  dispose  of  an  estate  iff  which  he  4W" 
ftftas  no  interest)  bnt  which  is  absolutely  another^  and*  ht 
Ae  Mibbe  wffl,  gives  a  benefitial  thing  to  the  owner  of  such 
Sfrtftcy  the  owner  of  the  estate  shaH  either  waive  the  bene- 
Afuftiie  devise,  or  renounce  his  estate:  the  foundation  ef 
fkirtte  being  a  supposed  misconception  of  the  testator  as  to 
4te$hdatfon  of  his  own  property*  (c)   And  this  obfccrvatldft  (r)  /btvt£ito» 
4flft  particularly  reKed  on  by  the  appellant**  counsel*  465- 

'•*  True  it  iv  WU&am  Upshtrw,  by  his  codicil,  gave  the  appet- 
ite* What  he  had  no  power  to  BequsATtr;  his  wife's?  tate- 
ffelffi'tite  dower  slaves  held  by  her  mother  being  meflefy 
a  reversionary  interest,  which,  in  die  evtfnt  of  her  surviving 
lifer  liuriband,  without  his  disposing  thereof  in  Sis  Hfe-thne, 
Ormtocitig  the  staves  into  possession,  would  survive  tb 
her.  But  it  is  clear  from  the  words  of  the  codicil,  that  he 
|ho#gktthe  slaves  were  hi*  oxvru>  aft  d  that  he  had  a  power  to 
beqtie&h  them  by  his  win.  This  was  deafly  a  mhconetp*  ' 
Hon  of  his  right  in  respect  to  them.  For,  though  he 
^ttfigRt  have  wA/Ws  wife's  reversionary  right,  it  befog  a  vest* 
fed  tb&ffest,  yet,  if  he  neglected  to  do  so,  he  could  not  dispose 
ofttfiy  wilt,  but  h  Would  survive  to  hen  The  case  df 
BtaArV.  Alexander y(d)l  coftceive,  does  not  aflfect  this  prin.  (j)  1  #*&*. 
tipfe;  for  the  husband's  right  was  in  that  case  decided  to  30- 
fcc  absolute^  in  case  he  survived  the  wife ;  but  here  she  was 
Ac  survivor. 

But;  in  otder  to  put  a  devisee  to  the  alternative  of  cither 
waiving  his  own  interest  under  a  will,  or  foregoing  his  clahn 
t6  some  interest  disposed  of  therein,  to  which  he  is  previously 
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Amu*  i#$,  entitled  axfependeftt  of  th*  will,  it  must  be  clea*I#  evinqe4 
S^^JJ^  the*  the  devisee'?  taking  bofh  will  defeat  the  general  r  in- 

v.  '  tmt  of.tbe  4tvi«<Mr*(a) 
li^Svwjfc  In  the  present  case  it  wag  manifestly  thete*totor\iate»- 
— ——  tion  to  limit  hie  bounty  to  his  wife  to  the*  period  of.  hey 
bLi^^S9  widowhood*  or  perhaps  her  life,  a^  whkh  he  be^n*e^tb* 
the  estate  before  given  to  her,  (or  rather,  to  use  bisowm 
woade,  lent  to  herj  for  life,  at  mo*t%  to  the  children  of  Jama* 
Upshaw.  Whether  he  was  at  that  time  apprised  of  the 
bequest  of  his  wife  in  John  Hunts  will,  does  not  appear  ? 
but  the  codicil  manifests  an  intention  to  n**ke  same 
provUkm  for  his  uncle  Forest  Upthaufs  children,  tkr 
appellees  j  and  be  has  done  it  in  eucfraway,  as  to  compel 
the  appellant  to  elect  either  to  forego  the  use  of  hiejpnnegQt 
solongflsflhcoomtinucdawidow,  or  to  renounce,  th^hen^ 
fit o£  the  reversion*  whenever  it  should  happen.  Tbftdevpe) 
10  her  being  of  the  u^e  of  his  whole,  estate  during  her  Uft^ 
gives  great  weighty  I  think,  to  this  constructkav  In  tfcp 
r&)Sr^Jun.etse  oi-Whirtkr  v*  W§h*erM)  it  is  held  "that  a  cfeqr 
£26.'  note  L  ' "  kaoiwledge  of  the  funds,  being  requisite  to  ejection*,  op 
tt  personshall  he  bound  toelect  without  each  pceviosus  fooi*~ 
*'  ledge*"  .  Many  other  caaes(l)  may  he  eked  to  die  eajxye 
effect:  and  the  rule  appears  to  me  to  be  so  reasonable,  juifc 
end  consonant  with  every  principle  of  equity, .  that,  J  thanjt 
it  ought  to  be  adopted*  In  the  present  case*  th£4*vnpm- 
raise  between  the  appellee  and  the  remainderman  anay.bp- 
considered  as  some  evidence  of  such  knowledge^  anji&e 
nature  of  that  compromise  is  such  that  it  woi4d,&c$na. 
that,  in  making  it,  she  had  determined  her  election*  Qthts- 
wise,  I  should  have  inclined  to  think  she  eo^^lAi&cfthaae 
been  considered  a*,  concluded  of  her  election,  un£il  t&e 
death  of  Jntoe  Upihaw  put  it  in  her  power  tQ  asqeortftin^c 

..       .  ' >..f  Mi* 

(1)  Wake  v.  Wake,  1  Ve*.  jun.  385.  Xraman  v.Keuman,  1 JBro.  .'<&. 
Rep.  187.  Boynton  v.  Boynton,  ib.  445.  Gibbons  V.  Count,  4  Vbufml  9<&. 
Blnde*  v.  R69t>  S  P:  Wm#;  W5-     JPfcwy  v;  Jtitouverfe;**.  3tt.  IT  ^^^ 
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ftffeounf  and  value,  both  of  the  property  and  estate  bequeath-  a*ril,  1808. 
edl  to  her,  and  of  that  bequeathed  froh  her,  by  her  hus-  •v{fY^|/ 
band's  will*     But  taking  all  the  particular  circumstanced  of         ▼. 
the  case  together,  I  am  of  opinion  that  the  decree  be  afffrm-  ^potbSr. 
4&, as  to  this  particular  point.     But  I  think  the  Chancellor      '   '    r 
ottghtto  have  allowed  interest  upon  the  money  paid  to 
prerent  the  sale  of  die  negroes  by  Hunt*  executor*    In 
that  respect  I  think  the  decree  erroneous ;  but  I  concttr  ill 
the  decree  which  has  been  agreed  to  in  conference. 

Judge  Roane.  If  the  case  of  Cull  v.  ShsweUy  (Ambler* 
798.)  relied  upon  by  one  of  the  appellant's  counsel,  had 
ftererbeen  overruled,  or  departed  from,  he  might  "have 
hiA  ttotie  cause  to  be  "  sanguine"  upon  the  strength  of  it* 
than  he  has  at  present,  The  ground  of  decision  in  that 
castf  (which  was  decided  in  1772)  has,  however,'  been  ex>» 
ftessty  overruled  in  the  cases  of  Whistler  v.  Webster  ^  (in 
Tm*)(ci)  ot  Wilton  v.  T&wuendi  (in  1795)(*)  of  Blake r.  <>)2T«jw- 
Etonburtfi,  (in  1793)(c)  and  perhaps  in  other  cases.  In  m  Vb.  696. 
those  decisions  it  is  considered  a*  the  seeded  doctrine  of  a  0  *  £*:  cby 
€o<n*  of  Equity  that  no  man  shall  disappoint  the  will  under 
Which  be  clairtHy ;  and  that,  therefore,  if  a  man  bequeaths 
to  4n£tite*,  property  to  which  he  has  no  title,  but  which 
brffrtafefrtoa  fAina?  person,  to  whom  he  gives  by  the  same 
will  other  pam  of  his  estate,  sach  third  person  must  elect 
Hid  etravey  his  property  to  the  devisee,  or  he  cannot  take 
the  property  devised  to  him  under  die  will:  that  tbexmly 
-question  is,  did  die  testator  intend  (clearly  upcto  the  face 
ef  the  will)  the  property  to  go  in  such  a  manner?  and  that  N 
"th^'CdurtwiH  notask  whether  he  had  power  to  do  so: 
that  it  is  immaterial  whether  the  testator  thought  he  had  x    % 

tiie*  tight,  or,  knowing  the  extent  of  his  authority,  undtar 
the  influence  of  this  principle,  intended,  by  an  arbitrary 
exertion  of  power,  to  exceed  it :  that  the  legatee*  in  such 
caee,  cannot  dispute  the  ownership  of  the  property  bequeath- 
ed to  the  other :  and  that  the  legatee  can  only  take  the  pi»r 
peFty  on  the  term*  on  which  it  was  given. 


'    Supreme  Court  of  Appeal*. 

These  doctrines  are  full  up  to,  and  even*go<beyotti4fa&' 
case  before  us :  I  say  go  beyond  it,  because  the  testator  m^ 
jjT:        only  considered  the  negroes  in  question  as  his  own,  having* 
M^otliers.  bequeathed  them  by  the  terms  u  my  part  of  the  negroes 
— —  w  given  to  my  wife  by  her  brother  John  Hunt?  but  alto 
because,  although  the  property  in  those  negroes  was  not 
then  absolutely  vested  in  him,  yet  from  the  unsettled  state 
(d)  See  Wat-  of  the  law  at  that  time  upon  this  subjected)  he  might  flftto* 
firro,  2  Cali,  ra%  ^avc  concluded  the  law  in  this  respect  to  be  othet*- 
**7'  wise*     It  is  not  equitable  that,  when  property  is  given  to 

another  upon  a  consideration,  the  property  should  be  ex-  * 
acted,  and  yet  the  consideration  withheld. 

It  is  not  necessary  in  this  case  to  inquire  into  the'ektoi* 
of  the  rule  that  a  party  electing  must  have  a  dear-lbnow^* 
ledge  of  the  situation  and  amount  of  the  fund  elected     la 
this  case  the  comprojnise,  made  with  the  devisees-over,  <rf* 
the  estate  derived  to  the  appellant  \uwjer  her  husband's  -*$&+ 
npt  only  disabled  her  from  electing  the  other  Interest;  (she? 
having  thereby  conveyed  the  absolute  interest  in  pari  there*' 
of  to  such  devisees,  and  herself  acquired  the  absolute  inte^ 
re*t  in  the  residue ;)  but  was  made  after  so  great  a  lapse  of* 
tpoe,  that  she  must  have  had  a  clear  and  undoubted  tad*** 
ledge  of  the  value  a&d  actual  situation  of  both  the  httertftt**' 
On  the  merits,  therefore,  the  case  is  clear  for  the  apjjef-* 
lees.    I  concur,  however,  that  the  decree  be  cxwrertwf  *«q' 
as  to  allow  the  appellant  interest  upon  the  money  fUtfbg 
her  to  redeem  the  negroes  in  question,  "  -" '"  '*<* 

Judge  Fleming.    Jt  is  admitted  by  aU  parcel*  tf*?tfi&> 
testator,  WUHam  Upthaw,  had  no  right  tp,  or  vested  iitW 
rest  in,  Ac  negroes  bequeathed  to  the  appellees ;  birt'&fefy1 
under  the  will  of  John  Hunt,  the  right  was  in  the  arattittf 
upon  the  death  of  her  mother  Anne  Upshaw.  [  It*  iiibfef" 
material  point  »  the  cause  then  is,  whether  {he  appefliajt, 
to  whom  her  husband  Vent  the  whole  of  /his  estate  dtirifr|| 
her  widowhood,  should  be^putto  her  election,  either  *o 
take  under  the  will,  and  relinquish  her  right  to  the  negcoes. 


hthtSZd  Yca>  tfthe  Cotommtoeatth.  ftSft 

*Q  claim  under  die  will,  and  take  the  negroes  itsi*,  lsoa* 
hffiirthid  to  the  appellees,  which  she  claimed  under  the  V"jT^!^ 

fa*  case  of  CuU  and  vnfe  v.  5%oU»e//  and  others,  in  ^m-  JJ^SS^ 
lkr,tt7.  seems  ia  favour  of  her  not  being  put  to  her  election ;  ■  "  <<1> 

butbfttr  cases,  as  Whistler  v.  Webster, {a)  and  others  that  _ 

have  been  cited,  have  overruled .  that  case,  with  some  26T. 
exceptions,  and  qualifications ;  and  it  seems  now  settled* 
that  where  die  devisee  is  instructed,  and  hath  a  clear  know- 
ledge of  the  amount  or  value  of  the  estate  claimed  under 
the  will,  the  election  must  be  made ;  but,  otherwise,  the 
bgatee  shall  not  be  put  to  an  election; 

la  the  present  case  it  seems  that  the  appellant  must,  of 
necessity,  have  been  so  instructed  and  informed;  because 
the  whole  of  the  estate  was  devised  and  bequeathed  to  hen> 
during  her  widowhood  j  and  she  was  appointed  the  execu> 
trot  of  her  husband's  will;  and  that  she,  after  havirig 
remained  in  possession  of  the  estate,  more  than  twenty 
years,,  made  a  contract  with  the  legatees  in  remainder, 
whereby  she  gave  up  to  them  a  part  of  the  estate*  in  consK 
^nuriftf*  of  their  conveying  to  her  an  absolute  right  to  thfe 
9esJndue;  which  affords  the  strongest  evidence  of  her  having 
already  made  her  election  with  full  notice  and  information 
of  the^  value  of  the  estate  she  took  under  die  will  of  her 


But, it  appears  clearly  to  nie  that  she  blight  to  have  been 
Wowed  interest  on  the  money  she 'paid  to  redeem  the  ne* 
groes  chargeable  with  the  debts  of  ^  Art  Hunt*  and  that,  ht 
tbejKcount  to  be  taken  of  the  profits  of  the  slaves  that  came 
taftier  possession  on  the  death  of  Anne  Vpshaw,  a  just 
**4  seasonable  allowance  ought  to  be  made  her,  for  the 
sqmort  and  maintenance  of  the  aged,  the  children,  anil 
others  that  were  Unprofitable,  (if  there  be  any  sfcdi  among; 
them,)  and  for  other  incidental  expenses  which  she  may 
hav$  incurred  on  their  account ;  as  I  have  been  taught  by 
experience,  that  the  maintenance  pf  a  parcel  of  negroes^ 


4mixl,  mt  where  a  considerable  proportion  of  th*»  are  hwrdiif 
•  ^^JJJ^  women*  is  rather  expensive  than  profitable* 

v.  I  am  therefore  of  opinion  that  die  decree  is  in  4hoae  n» 

jjB^othM*  spects  erroneous*  and  ought  to  be  reversed* 

■  mi i    mi  nw 

The  opinion  of  the  Court  was,  "  That  there  waspoemr 
a  in  so.inuch  of  the  decree  of  the  Superior  Court  of  Chan** 

*  eery- as  decides  that  according  to  the  principles  of  equity 
*the  appellant  cannot  retain  both  the  slaves  bequeathed  Hi 
u  her  by  the  will  of  her  brother  John  Hunt,  on  tbe&ceast 

*  of  his  mother  Anne  Upshawy  who  held  the  same  for  Wr 

*  life  m  right  of  dower,  and  the  property  devised  an! 
a  bequeathed  to  her  by  her  husband  William  Upshcav,  ty 
ttwhom  those  slaves  at  the  death  of  the  said  Anne  Upshaw\ 
"  were  bequeathed  to  the  appellees ;  and  as  directs  the  sfcftl 
"  slaves,  with  their  progeny,  to  be  delivered  to  fte  said 

*  appellees,  with  an  account  of  their  service  and  die  pro$Ct 
u  arising  therefrom  ;  and  as  requires  the  appellees  torecoBDr 
"  pense  the  appellant  for  the  monies  paid  by  her  )n  <&s- 
"  charge  of  die  debts  of  John  Bunt,  with  the  payment  d£ 
.''which  those  slaves  were  chargeable:  but  thut  there  fe 
u  error  in  die  said  decree  in  not  allowing  to  the  app£I*at' 
"  interest  upon  die  monies  so  paid  by  her.    And  this  Couift' 

*  is  further  of  opttion  that  a  just  and  reasonable  aUotfauitt 
'"  should  be  made  to  the  said  appellant  for  the  ibppoit 

*  sad  maintenance  of  such  of  the  said  slaves  as  tft^oraay 
"  have  been  aged,  infirm,  children,  of  otherwise  etpenirvfc 
"or  unprofitable  to  the  holder;  as  also  for  sfcchta***, 

*  doctor's  bills,  and  other  reasonable  expenses  paid'  or  yftr 

u  curred  by  the  appellant  on  account  of  those  slaved,  V 

"  she  shall  b*  able  to  prove-:    Therefore  it  is  decreed  ikJt 

u  ordered,  that  so  much  of  the  said  decree  as  is  contrary  to 

"  theabdve  opinion  be  reversed  and  annulled,  dn4  tfcatlfefc 

"rcstttee  thereof  be  ArratfcBD,"  &c*  •     "'  :  K  '" 

■rv^  * 
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Beatty  against  Smith  and  Thompson.  ^r«k* 


ON  an  appeal  from  a  decree  of  the  Superior  Court  of  where-  the 
Chajiceiy  for  the  Staunton  District,  pronounced  the  1st  SSSSS*1^ 
€>{  Jprif,  1803.  Chancery 

JSenry  Beatty  exhibited  his  bill  of  injunction  in  the  late  r^  m&  ^l 

fllgft  tytort  of  Chancery  against  John  Smith  and  Cornelius  «***£  ^^ 

Thompson,  to  be  relieved  from  a  judgment  obtained  against  tions  inthe 

tin*  l?y  £m*7A,  in  the  District  Com*  of  Winchester,  upon  a  SJJ1^  it 

feffld  executed  by  EUas  Langham  and  the  said  Beatty  a*  cannot  be 
**  _  ...        ,        .    ;         .-     ,         .1  «    .  .         .        outweighed 

lp^  surety,  conditioned  to  indemnify  the  said  Smith  against  by  the  depo- 

a  mortgage  with  which  a  tract  of  land  was  incumbered,,  that  ^-^^J^6 

had  been  sold  by  Langham  to  Smith.  unsupported 

The  principal  ground  of  equity  relied  on  by  Beatty  was>  rating  ^r-" 

that  he  had  been  induced  to  become  bound  for  Langham cumstances. 

under  assurances  that  he  would  be  released  in  a  few  days ;  The  act  of 

dwt  Smith  had  agreed  to  substitute  another  bond  with  se-  y^J^  °f 

curity  for  his ;  and  that,  in  fact,  Langham  did  execute  ano-  1&H»  which 

met  bond  to  Smithy  with  Thompson,  his  security,  which  mages  and 

f|3  accordingly  accepted*    Ten  years  having  elapsed  be-  2teI^3Brm! 

Ipre  Beatty  heard  any  thing  of  the  bond,  although  he  saw  ance  of  ap- 

♦^tffcA  very  frequendy,  he  concluded  that  the  bond  had  Sec^ea^S 

teen  cancelled.  Chancery, 

\  'j**       '*  does  not  ap* 

,Tfe?  answer  of  Smith  positively  denied  all  the  allegations  ply  to  appeals 

o^the  billy  and  stated  that  he  accepted  another  bond  exe-  -jf8^* at 

cq$e4  by  Langham  and  Thompson  as  additional  security  roencement 

odfyj  which  he  had  a  right  to  expect,  as  he  declared  him*  principle  ap. 

•e|f,  iq  the  first  instance,  dissatisfied  with  the  sufficiency  Plie*  t0  **" 

«££«*£.  '  .     '       ■       ^C0M- 

r  3tympspnt  in  his  answer,  stated,  that  when  he  entered 

*V,i|*e,  security  of  Langham,  he  understood  that  it  was  only 

as  additional  security  with  JJeaUy*  whom  he  considered 

esfuadiy  bound. 

Several  depositions  were  taken,  with  a  view  to  invalidate 

Ac  answers  of  Smith  and  Thompson,  and  tending  to  prove 

Thompsons  own  conviction,  that  he  was  bound  to  pay  the 


add*  : '  mprmmurt^/Jff^  *  A 

af^k  UQfr  wnole  clebt.     He  did  pay  to  the  mortgagee  t>vk  fM&fll 

l^2i2Ur'  it,"  without  suit;  and  judgment  was  afterward*  obtwjfedty* 

;   r.     -    Smith  against  Beatty  for  the  full  amount  of  the  dafittgt* 

Tfrq'npHnii  sustained  in  consequence  qf  a  decree  subjecting  the- tad 

i  '.  to  be  sold  to  satisfy  the  mortgage.    To  be  relieved  again**' 

which  judgment  was  the  object  of  the  present  suit. 

Langham,  the  principal  obligor  in  both  the  bonds,  havfrg 
removed  to  the  North  Western  Territory,  no  jtidgraetw 
was  obtained  against  him ;  and  his  deposition  was;  ttteft  \tf 
Beatty,  to  be  introduced  as  evidence  in  the  cause.  ItAvas, 
$ie  only  deposition  which  fully  supported  the  anegaiwtm 
of  the  bill;  and  tjie  sole  question  was,  whether  he  *&% 
competent  witness,  in  this  case.  The  answers  having  66? 
nied  all  the  equity  of  the  bill,  which  was  unsupported^ 
evidence  other  than  the  deposition  of  Langhcm,  ^frW^Hl 
>  the  opinion  of  the  Chancellor,  was  an  incompetent  Jridfttit 
the  injunction  was  dissolved,  except  as  to  one  tnoiewtf  dft 
debt  for.  which  he  considered  Thompson  liable^  '  ,Tr ™ 

A4(  appeal  to  this  Court  was  allowed  to  Bettihfj  Bf^fe, 
Chancellor  in  vacation,  and  the  appeal-bond  w^  cxe#tt& 
onthe;4thof^%,1803.       .  *  '':  '  '  " ''"''-      **r-» 

The  t;au$e_  was  argued  on  the  cpmpetency1  of  I&tgf&m 
as  a  witness/  But  die  Court,  without  deciding  that  polnV, 
^firmed  the  decree  of  the  Superior  Court  of  ChanbeVfV  <!h 
the  ground  that,  even  (f  he  were  a  competent  wKhegft,  tfo 
deposition,  unsupported  by  pregnant  circumstances,  wodld 
not  outweigh  the  positive  answer  of  Smithy  denying  the 
equity  of  the  biU, 

The  followiug  is  the  opinipnpf  Judge  Tugkje*,  ddfaercd 
on  Tuesday ,  the  Sth  of  May. 

Without  deciding  upon  the  competency  pf  Mr.  l&ig- 
fyapif  the  only  witness  by  whoni  th$  answer  of  the  defend- 
jurf,  John  Smith,  is  at  all  impeached,  I  am  of  opinion,  that 
that  answer  contains  too  direct  and  positive  a  denial  qf  th* 
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afegrtkB*  of  the  plaintiff's  bill*  and  of  the  equity  act  up  wwi,  180*, 
by  tt|  tote  overruled  by  the  deposition  of  a  single  witness,  ^J^J^V 
UKOfported,  as  it  seems  to  pie,  by  any  pregnant  circiim-     •    v- 
tfVgpsjD  invalidate  the  answer ;  and  that  the  decree  be  af-  i^n,*^ i. 
famfrtL  .  '  *  * 

Judges  Roane  and  Fleming  concurring — By  the  whole 
Co^rt,1  (absent  Judge  Lyons,)  the  decree  of  the  Superior 
<^Ryt  pf  Chancery  affirmed. 

.d(G*  T^e  €ntry  *n  this  case,  (as  in  several  preceding 
3P$fe}  w^s,  that  the  decree  of  the  Superior  Court  of  Chan- 
tMfiy  \k  affirmed,  and  that  the  appellees  recover  their 
mtfim  without  saying  any  thing  as  to  damages  or  interest, 
hjhwiag  t>een  settled,  $iat  the  act' of  the  20th  of  January* 
1904^)  which  gives  damages  at  the  rate  of  ten  per  cent,  («)  See  Rht. 
g*  jjbt  -amount  of  decrees  in  Chancery,  including  costs,  fr  39,  p°29.  * 
from  tfie  time  of  the  appeal  until  affirmance,  and  legal  in- 
{fesfc  afterwards,  does  not  eftend  to  appeals  which  were 
IJBfrw^fgg  yfrcn  the  apt  took  effect,  which  was  on  the  1st 
of  3tayy  1804*  The  saipe  principle  has  been  adopted  In 
the  Superior  Court  of  Chancery  for  the  ^icAmpn*/ District, 
^Hjiaappeals  from  decrees  of  the  County  ax^d  Corporation 
ffpurt&^and  injunctions  awarded  by  the  Judge  of  that 
-4r<nvt;  the  above-mentioned  act  being  confined  in  its  ope- 
{p&ra  to  cases  which  have  accrued  since  its  commeji$gt 
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-*£*^  Bartley  and  Ferguson  against  Yates.     . 


Tho'therebe  THIS  was  a  supersedeas  to  a  judgment  of  the  Generic 
a  total  blank  jo  fj 

for  the  name  Court,  recovered  by  the  defendant  in  error  against  the 

•* t£?  SK«ety  P^nt^»  "P011  a  forfeited  forthcoming  bond,  in  the  follow* 
tory  part  of  a  ing  words : 

na^7 being  "  Know  ^  men  by  thcse  P^esen^  *at  **%.?***¥* 
mentioned  in  «  Bartlett  and  ,  are  held  and  firmly  hound  unto 

the  condition, "  William  Yates,  in  the  just  and  full  sum  of  fifty-four 

and  he  having  «  pounds  fourteen  shillings  and  ten-pence,  to  the  payment 

sealed  it,  it "  whereof  well  and  truly  to  be  made  to  the  said  Wil&m 

flcient  to    " "  Yates,  his  certain  attorney,  his  heirs,  executors,  adpiK 

charge  him.   «  n;strators,  or  assigns ;  we  bind  ourselves,  our  heirs*  exe-i 

A  blank  be- u  cutors,  and  administrators,  jointly  and  severally,  fu-raly 

^dWon  of  a  "  bv  theSe  Presents,    Sealed  with  our  seals,  and  d^'lgffl 

forthcoming  «  fourthr  day  of  November*  one  thousand  eight  hundred 

bond  for  the  u        , 

name  of  the     and  two,  ^ 

to^hom"the  "^e  condition  of  tbe  above  obligation  Is  suci,' thaj 
property  was  u  whereas  William  Yates  hath  sued  out  of  the*  General 
edattheJme  "  Court  of  Virginia  a  writ  of  fieri facias  against  the  goodi 

and  place  of  m  anj  chattels  of  the  above  bound  Joshua  Bartlett.  which 
sale,  was  held  *  ;.f.  *  .  *  V->j. 

not  to  vitiate  "  writ,  with  the  legal  costs  attending  the  same,  amounts 

of  the  TSb  U  *°  ^esum  °f  twenty-seven  pounds,  seven.  shnTxngp  ana 

•heriffhav^ig  "  five-pence  \   and  whereas  Geo.  Perkins,  deputy^  -P**f^ 

tJonedmfn "  a  u  Coupland,  sheriff  of  Buckingham  County,  by  virtue  of 

former  part  «  ^  ^j  wrjt  to  the  said  sheriff  directed,  hath  taken  the 

of  the  con* 

djtion.  "  following  property  belonging  to  the  said  Joshua  Bartlett 

"  to  satisfy  the  same,  to  wit :  one  negro  girl  by  die  name 

"  of  Mariah;  and  die  said  Joshua  Bartlett,  bein^^esirou* 

"  of  keeping  the  said  property  in  his  possession  until  me 

a  day  of  sale  of  the  same,  hath  tendered  the  above  bouticLi 

<ft  James  Ferguson  as  security  for  the  forthcoming  and  qc-j 

tt  livery  thereof  on  the  day  and  at  the  place  of  sale,  agree* 

"able  to  an  act  of  Assembly  in  that  case  made  andprch" 

"  vided.     Now,  if  the  above  bound  Joshua  Bartlett  amT 

44  James  Ferguson,  or  either  of  them,  do  and  shall  deliver 
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uAe  aforesaid  property  to  the  said  ,  either  of  **r,  1908. 

tt  his  deputies  at  William  Check's  Tavern  in  Buckingham  Bw^^J^ 
"  County >  on  the  twenty-second  day  of  this  month,  that    Ferguson 
u  being  the  time  and  place  appointed  for  the  sale ;  then  the      Yates, 
*  shove  obligation  to  be  void,  or  else  to  remain  in  full    ■    ,"    '  '■"  ■ 
tt  force  and  virtue. 

"  Joshua  Bart  let.        (Seal*) 
a  James  Ferguson.        (Seal.) 
■  **  Signed,  staled,  and  delivered 

"  in  the  presence  of 
<*6eo.  Perkins." 

ftandotph,  for  the  plaintiffs  in  error,  assigned  as  reasons 
£tfi  reversing  die  judgment,  that  in  the  obligatory  part  of 
tfo  Doncl*  the  name  of  James  Ferguson  is  not  mentioned ; 
aa&^at  no  person  is  named  to  whom  the  property  was  to 
be  delivered. 

WiUiams  and  Co//,  for  the  defendant  in  error,  contended 
t^at  the  signing,  sealing  and  delivery  of  the  bond  by  Fer- 
gUfion,  although  his  name  should  have  appeared  in  no  part 
o(it^  except  in  the  signature  annexed  to  the  seal,  was  suffi- 
cient to  charge  him :  but  in  this,  his  name  is  inserted  in 
t^e  recital  of  the  condition.(a)  (a)  &o.  Jac. 

^fhefhlank  left  for  the  name  of  the  sheriff  must  necessa-  y   k^^ 
f£r  refer  to  the  sheriff  whose  name  had  been  before  men-  Bac-   Ahr- 

JJ      t  Gwil.  edit. 

■■•Mill  tit. **  Oblige 

*Tt  tk»t,wkt.B. 

«.*•■'  .  .        isr.tsi. 

Monday.  May  9.  The  Judges  delivered  their  opinions.    Ibid,  let  C. 

-i.  •        *7        u  r  159,160. 

2  Sal* .  262. 

"lodge  Tucker,    The  errors  assigned  in  the  petition  for  3™**!*?  \ 
%Mtpersedeas  in  this  case,  are,  that  the  name  of  James  call,  49.  Wd* 
Jfaryuton*  one  of  the  parties  whose  name  is  subscribed  to  jjjjjjjj  fcr** 
Am  hooAy  is  not  mentioned  in  the  obligatory  part  of  a  forth-  Co- 
jemtiog  bond  given  by  Bartley,  against  whom  an  execution 
at.tfce  suit  of  Totes  had  issued;  and  that  no  person  » 
htQ  whom  the  property  is  to  be  delivered,  the  name 
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may,  ISA  of  the  high  sheriff  being  left  blank,  in  that  part  of  fir  cO*' 

i^v^^  dition. 

Ferguson        The  first  of  these  omissions,  I  think,  is  amply  couqMB* 
Yates.      **ted  by  the  recital  in  the  condition,  that  Hartley  bad  Icn- 

.■  dered  the  above  hound  James  Ferguson  as  his  security,  jin 

by  the  delivery  of  the  bond  by  Ferguson,  as  fas  ad  mi 
deedy  a  circumstance  not  denied.  The  second,  if  notsug- 
.  plied  by  the  name  of  the  high  sheriff  mentioned  in  the  for- 
mer part  of  the  condition,  is  fully  supplied,  I  coieerfc,  ly 
the  directions  of  the  law,  that  such  delivery  is  fc  6e  tnade 
to  the  sheriff,  at  the  time  and  place  appointed  for  &«& 
of  the  property,  both  which  particulars  are  mentioned  In 
the  bond*  " ; 

Where  a  party,  against  whom  an  execution  issues,  "ofr 
tains  an  indulgence^  upon  certain  conditions,  t^  tiouft 
will  not  regard  trifling  errors  which  are  often  the  dEct  of 
haste  or  inexperience  in  young  deputy-sherifc,  with  aa 
eagle's  eye,  where  the  substantial  justice  of  the  case',  Or  the 
positive  and  invariable  rules  of  law,  do  not  require* them 
to  do  so. 

Judge  Roane  was  in  favour  of  affirming  the  judgment* 

Judge  Fleming.  The  counsel,  for  the  plamtoBs  m  the 
supersedeas  made  two  points  in  this  easel :  1st.  Whether 
FergHfio?it  whose  name  is  omitted  in  the  penal  j»|t, of  die 

bond,  but  who  is  stated  in  the  condition^asie  ^oari^^ 

and  who  has  signed  and  sealed  it,  be  boun<J  in  hnfi .  Knot 
bound,  ^dly*  Whether  the  judgment^  wjiicli.  U  fiBttaft 
Bartley  and  Ferguson  jointly,  shall  be  reverse^  mtoUuj* 
in  part  only? 

With  respect  to  the  first  point,  it  is  l^ddpw^r 

X**\  Qro&fifi-  case  of  Mathrw  v»  Purchins^a)  that,  if  the  pieanif 

**"  parties  can  be  collected  from  the  bond^t  wilj 

Again,  the  name  of  the „  obligor  subscrjbffL  is 
though  there  be  a  blank,  for  his  christian  MfBfrl 

r»  Do.  y*c.  bond.(6)  So  I  conceive  it  to  b$  in  the  present  qae, 
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there  is  a  "total  blank  for  the  security's  name  in  the  penalty  may,  1806. 

of  the  bond ;  he  being  stated  in  the  condition  a  security  for  g^w^^ 

me  ijelivery  of  the  property,  to  which  he  put  his'signature  Ferguson 

***&  YaTes. 

'It  u  laid  down  in  Goddard?$  case,(a)  that  only  three  ■ 

**  are  necessary  to  making  a  good  obligation,  to  wit,  ^       *    a' 


Writing  on  paper  or  parchment,  scaling  and  delivery ;  and 
itfcaifi  since  been  adjudged  not  to  be  necessary  that  the  ob- 
Jgor  should  sign  or  subscribe  his  name  \  and  therefore,  if 
]£e  obligor  be  named  Eriiny  and  he  sign  his  name  Erkvin, 
fro  variation  is  not  material,  because  subscribing  is  no  es- 
sential part  of  the  deed,  sealing  being  sufficient,(i)  This  (A)  2  Sail 
point  then  being  against  the  present  plaintiff,  it  seems  im- 
material to  consider  the  others ;  and  the  judgment  of  the 
\  Court  must  be  affirmed  in  toto. 


By  ike  whole  Court,  (absent  Judge  Lyons,)  the  judg* 
men*  of  die  General  Court  affirmed. 


's  Administratrix  with  the  will  annexed 
against  Littlepage  and  Co. 

.TtllS  was  an  appeal  from  a  judgment  of  the  District  On  the  tm\ 
1  Cb&t  held,  at'  'King  and  Queen  Courthouse.  upon*the  *"* 

*  attittkp€?re  and  Co*  brought  indebitatus  assumpsit  against  **m^»«*  °f 

Jtnjn^ii    tm  -  .  .  *     ,  .«  ■     n  *,  »'    ^  *•     »'    ***  testator, 

8»  ftamlni8tratrix  with  the  will  annexed  of  John  3>uarles  an  a**umt*it 
'Set&mea;  iif>on  a  itore  account.  The  declaration*  contained  &%££& 
f  counts :  1.  For  goods,  wares  and  merchandizes  sold  |^en  in  evi- 
*  delivered  to  the  testator  In  his  life-time  $  2.  Quantum  establish  the 
^\*n<Jin  both  instances,  charged  the  assumpsit  of ^*,nA*d* 
iof.  "Plea,  u  non  assumpsit?*  At  the  'trial,  the  The  mere  ad- 
exhibited  the  account,  on  which  the  suit  was  ^STh  not* 

tod  offered  evidence  to  prove,  that  when  the  said  sufficient  to 

charge,  the 

with  the  ishotc  demand  of  the  plaintiff:  he  roust,  nevertliele**,  pror&tbc 

Vox*  XL  3  E 


402  Supreme  Court  of  Appeals. 

Mi&.  150&   account  was  presented  by  the  witness  to  the  adminttyra* 

X>£v*\ef%    trtx^  s^6  reac*  lt  ovcr»  ^^  did  not  object  to  any  itenp  con- 
Adm'x      twined  in  it,  and  said,  that  some  things  in  the  first  part  of 
Littkpagc    ^e  account,  stated  to  have  been  delivered  to  her  husband, 
and  Co.     ^e  testator,)  she  knew  nothing  of  but  did  not  doubt  that 
'"  they  were  delivered,  and  that  she  would  pay  the  batata. 

To  this  evidence,  (which  seems  to  have  been  a#  the  evidence 
adduced,  though  the  bill  of  exceptions  does  not  expressly 
aay  so,)  the  defendant,  by  her  counsel,  objected  as  impro- 
per to  go  to  the  Jury,  and  as  insufficient  to  prove  the  afore- 
said assumpsit  of  the  testator.  "  But  the  objection  ^as 
u  overruled  by  the  Court :  and  as,  from  the  nature  «/*  <Ac 
iC  items,  the  defendant  probably  kpew  whether  most  of  tfe 
,  *l  articles  had  been  delivered  to  the  testator,,  the  Jyry  were 
<l  allowed  to  weigh  the  said  testimony  as  to  the  4eKvetyt 
1  **  of  the  items  to  the  testator."     To  which  opinion  an  ex- 

ception was  taken  $  and  there  having  been  a  vcrdiqt  tod 
judgment  rendered  for  the  plaintiffs,  the  defendant  appeal- 
ed to  this,  Court.  '!".," 

Randolph,  for  the  appellant,  referred  to  the  case  of 
(a)  1  Hening  Fisher's  Executor  v.  Duncan  and  Turnbull,(a)  as*  setting 
$63.  '  this  question ;  and  did  not  suppose  it  could  require  ani  ar- 

gument, i 


*   •      t     "mi" 

Ccu*h  for  the  appellees,  contended,  that  there  wa£  f  dis- 
tinction between  this  case  and  that  of  Fisherxs  ^ieecuifirr.^ 
Duncan  and  TurnbulU  The  great  question  there  was^ 
whether  the  assumpsit  of  the  executor,  on  an  issue  up% 
the  assumpsit  of  the  testator,  could  be  given  iq  evident 
to  countervail  the  plea  of  the  statute  of  limitations*  I&fc* 
in  this  case,  the  sole  question  is  as  to  the  dethbery  of 
goods.  '  The  Court  left  it  to  the  Jury  to  weigh  the  cii 
stances,  connected  with  the  assumpsit  of  the  ad: 
trlx,  and  determine  whether  they  amounted  to  proofed 
delivery  of  the  articles  or  not.  Mr.  Call  also  cited  Gfc* 
berths  Law  of  Evidence^  160.  (i7%  old  edition*) 
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kandolph,  in  reply.    The  distinction  attempted  by  Mr.   way,  1808. 
Catly  brings  the  case  to  the  same  thing  as  Fisher's  Executor    n^^^ 
y.  Duncan  and  TurnbuIL     If  the  declarations  of  the  ad-      Adm'jc 
mimstratrix  with  the  wilt  annexed  be  allowed  to  form  ths  i/,tflet>age 
basis  of  an  assumpsit  to  charge  the  estate  of  her  testator,     am*  Co'_ 
It  cones  completely  within  the  reason  of  that  case. 

Alt  the  opinion  of  the  Judge,  in  this  case,  from  the 
manlier  in  which  it  was  expressed,  had  an  obvious  tenden- 
cy to  influence  the  minds  of  the  Jury  as  to  the  weight  of 
evidence ;  which  was  clearly  erroneous. 

Call*  There  is  a  difference  between  ah  action  to  charge 
an  executor  personally ,  and  to  charge  the  estate  of  his  tes- 
tator. This  distinction  is  founded  on  the  words  of  the 
statute  of  frauds.(tf)  Before  the  making  of  that  statute,  all  (•)  See  .Be*, 
the  books  agree,  that  an  executor  might  verbally  assume  10. p.  15. 
tp  pay  the  debt  of  his  testator.  Suppose  an  action  be 
brought  against  an  executor  on  the  bond  or  assumpsit  of 
his  testator ;  can  there  be  a  doubt  but  that  he  may  confess 
a  judgment,  or  suffer  one  to  pass  by  default  ?  If  he  can 
bind  die  estate  by  coming  into  Court  and  acknowledging 
tke  plaintiff's  action,  can  it  make  any  difference  that  he 
tfttdethe  acknowledgment  out  of  Court?  Does  it  not  hap 
pen  every  day,  that  such  judgments  are  entered  up  I 

It  must  be  admitted,  that  an  executor  may  pay  an  ac- 
count against  his  testator,  which  he  knows  to  be  just,, or 
confess  a  judgment.  This  point  was  settled  in  the  case  of 
Menttey  mdMayo.(b)  The  only  question,  there,  was,  whe-  (B)  3  M». 
t&er  Sentley  had  acted  fraudulently  in  preferring  some  ere-  * 
mehn  to  others.  The  Court  was  divided  upon  the  ques- 
tjmL  whether  the  precipitancy  of  Bentley  in  paying  and 
eofif^ssing  judgments  in  favour  of  certain  creditors  of  his 
testator,  di4  not  amount  to  an  evidence  of  fraud.  .  But  no 
bf&tfi  doubted  of  his  right  to  confess  a  judgment. 

*t!^i  to  *^e  °P*n^on  °f  ^e  Juc*ge  im  ^s  case>  there  wat 
miMng  improper  in  the  manner  of  expressing  it.    He  ad- 


1 
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may,*  1MB.  fritted  the  evidence  to  ge  to  the  Juiy  to  be  weighed  fcy 


quzfortf  ^thetn ;  and  they  had  a  right  to  presume  an  assuaspaif*     •  -> 

Adm'x  * 
LKtiepk^e  Randolph 4  It  is  not  denied  but  that  an  extevtor  may  go 
•"dCo.  into  Court  and  confess  a  judgment*  But  the  reason  of  &» 
is,  that  he  is  acting  deliberately,  after  atcerU&nmg  the  j**> 
rice  of  the  claim,  and  situation  of  the  estate  of  hie  testator* 
But  is  that  like  the  mere  conversation  of  an  txdtmwr  ft* 
of  Court,  without  any  certain  knowledge  of  die  nature  gf 
the  claim,  and  without  any  reference  to  the  ability  of  fafe 
testator's  estate  to  pay  the  debt? 

Thursday  i  Maty  5*     The  Judges  delivered  .their  «fi* 

'txfcras.  "  '* 

Judge  Tucker.  This  was  an  action  of  dtetmf&t 
against  the  administratrix  for  goods,  &c»  aoldi  ta>  the  in- 
testate. •         .    .     r  .  '.:.? 

The  pkkitiff  declared  on  an  assumpsit  by  the  festtti** 
and  on  the  trial  oflfered  evidence,  that  die  aeobuttt  #** 
presented  to  the  administratrix,  and^she  v«ad  it  ovsr*i** 
out  objecting  to  any  of  the  articles ;  but  said  that  'soft 
things  in  the  first  part  of  the  account  she  knew  ft*M£*£"*f« 
but  did  not  doubt  they  Were  delivered*  and  that  she  would 
pay  the  balance.  This  evidence  was  objected  to*  bet  ad- 
mitted by  the  Court ;  and  verdict  and  judgment  wtt*  rttf- 
dered  for  the  plaintiff* 

That  the  proof  ought  to  correspond  With  the  feature  <tf 
the  charge  m  the  plaintiff's  declaration  is  an*  of  those 
maxims  which  have  never  been  controverted*  It  has, 
however,  been  attempted*  on  the  part  of  thto  appeBeesY  to 
shew  that  this  maxim  does  not  apply  to  the  present  case* 
by  identifying  the  administratrix,  with  the  intestate^  and 
relying  on  the  rule  in  legal  proceedings,  that,  if  an  e*ecii£pr 
or  administrator  be  sued  for  a  debt  due  from  his  teatsffitf, 
fee*  and  does  not  defend  the  suit,  he  admits  the  debt, 
and  judgment  may  thereupon  be  had  against  the  estate  fcf 
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his  tsitator  in  his  hands.     But  this  rule  is  not  true  to  tfce  **r»  1808* 
extent  .which  Was  contended  fan     If  an  exeeutyr  be  sued  ^^^ 
on  a  fonrf  of  his  testator,  and  does  not  defend  the  suit,  it     Adm* 
js  very  true  that  judgment  »hs»U  be  rendered  for -the  whole  utUepage 
debt,  appearing  to  be  due  by, the  bond.    But,  if  he  be  suqd     s*dyp* 
upo^  en  account,  although  the  executor,  by  not  defending 
the  suit,  admits  that  there  is  something  <k&9  yet  the  plain- 
tiff must />tt?**  his  account,  or  he  shall  recover  but  09\e 
penny  .damages,  although  there  be  asset* :  and  it  is  the 
same  if  he  pleads  />/«**  administravit,  which  admits  the 
dWf,  but  not  the  amounted)   In  the  present  case,  the  #d-  W  *  ^* 
mmistratnx  said  there  were  some  of  the  articles  she  knew  N-  P.  140.  1 
H&iW.tfi    If  Ae  evidence  had  been  ey«3i  admissible,^         ^ 
how  were  the  Jury,  from  this  evidence,  to  ascertain  What 
articles  she  knew  something'  of,  and  what  she  knew  no- 
tbingtAl  .  -  . 

The  appetites'  counsel,  relied  also  on  a  case,  noticed  in 
Gilbert's  Law  of  Evidence,  160.  (179.  old  edit.)  where*  in 
WJHP/M&  by  an  executor  for  money  due  his  testator  hi  his 
Itfp-timeyW  the  plea  of  the  act  of  limkatipos,  an  assumpsit 
*****  testa$prt  eight  years  before,  was  proved,  and  a  vp* 
H&wpl  ojf  the  prowse  to  the  executor,  within  six  years,  was 
altered  tp  maintain  the  issue,  though  the.assumpait  in  the 
jdodarajfou  was  laid  to  the  testator  only  ?  for>  it  was  said, 
ftejaasumptit  to  the  executor,  the  representative  of  the 
tpstatpjy  fejW;,  assumpsit  to  the  testator  himself*  For 
which  Carthew,  471.  is  cited.  But  the  contrary  was  ex- 
$rsafijy;  determined  by  the  whole  Court,  in  Green  v«  Crane, 
&£4.&zjtfit.  UOU(l)  and  that  ease,  I  find,  was  recognized 
*#,  authority,  by  the  whole  Court  of  K»  B*  $  East,  409* 
.The.cMcfosip*}  drawn  from  the  case  in  Carthew  must 


(1)  See  the  same  case  reported  in  1  Solicld,  p.  38.  (6th  edit,  by  Evan*,) 

Wider  ^Ae  rianie  of  Dean  v.  Oan*.    See  also  Executft  ef  the  Duke  of 

M+&ort*shr.  WWmotts  t  Str.  890.  and  Firtg.  W5.  S,  C  in  which  catt, 

t%d%two&by  ttaagfeors^oa  a  promise  to  the  testator,  the  statute  of  Umi- 

tpfeadsoV  s&4  the  plaintiffs  h»4  liberty  to  amend  by  laying 
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may,  1801.  therefore  fail.     My  opinion  is,  that  the  judgment  be  re- 

^q^^  versed,  and  the  rerdiet  set  aside  5  arid  that  the  cause  hext£ 

Adm'x  manded  to  the  District  Court  for  a  new  trial  to  be  had! 

Littlepage  therein ,•  with  directions  that  the  evidence  excepted  to  on 

and  Co,  fa  former  trial  be  not  again  admitted* 

Judge  Roake.    This  subject  was  so  fully  (fitfettodd  iar 
(a)  1  JtW  tf  the  case  bf  Fisher's  Eoctcutor  v.  Duncan  uhd  Turhht8,(efy 
'    that  I  shall  say  little  more  than  to  refer  to  the  dedsfon  itf 
'  that  case.  :< 

*  The  testimony  offered  and  admitted*  consults-  *A  t#o' 
parts :  1st.  Of  the  remarks  of  the  administratrix  npbn  Hie* 
account  when  it  was  presented  to  her,  and  which,*'!?  is  cttP' 
teiic1ed«  amount  to  an  admission  that  the  goods  were4  deft*' 
vered  to  the  intestate ;  and  Sdryv  Of  her  dedaratktitheW^ 
upon  that "  she  would  pay  the  balance."  The  admfeste&cff* 
this  declaration  in  evidence*  amounting  to  an  attttJtoptit  Vf 
the  administratrix,  when  the  issue  was  joine&iJpb*  the"  as- 
sumpsit of  the  intestate,  is  justly  reprobated  iff  Ae-eaSS  of 
Fisher's  Executor  v.  Duncan  and  Tktnbuttt  and,1  if  Ar 
other  testimony  were  proper*  the  opinion  of  the-  Gtitifrfft* 
still  erroneous,  in  not  withholding  the  evidence  <A  tMs'pr^ 
raise  from  the  Jury.     But  the  other  part  of  that  tts<hmMrft: 
if  it  amounts  to  an  admission,  that  any  of  die  gdtt*  1/HNR 
delivered  to  the  intestate,  is  wholly  uncertain  arid  nftttft^* 
plete  to  shew  what  part;  at  most,  it  is  only  e^aMdentM 
the  case  of  a  writ  of  inquiry,  in  which,  although  the  debt  - 
is  admitted,  evidence  must  be  exhibited  to  astfefttfki'tikl* 
iimsttntoi  the  damages.    The  evidence  in  thi*t&&'is,  a*1- 
least,  not  commensurate  with  the  whole  claim,  and  theW*1 


the  promise  to  haye  been  made  to  themselves    But  it  is  now  osvsll* 
add  a  set  of  counts  on  promises  to  the  executor.  K„  * 

It  may  be  proper  to  observe,  that  in  the  case  referred  to  lay  Gilbert* 
an  oMUHpfitto  tte  tnt*tsrt  though  before  the  last  sit  ^ettrs,' was  fjbtiaC*' 
at  well  as  an  auumptit  to  the  executor,  within  that  time ;  and  that  in 
Green  (or  Dion)  v.  Crav*  it  does. not  fffresr  tht£as>#ts«s*<t»'Cae 
testator  was  proved.  ^   T      .    ,  •        .-M  lf,VIi 
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fore  loo  uncertain  and  incomplete  to  be  submitted  to  the  mXy,  1805. 
'»I*V  ...  Quarks'* 

My  opinion  is,  that  the  judgment  be  reversed*  Adm'x 

V.  ' 

Littlepage 
Judge  Fleming.     The  declaration  is  on  an  assumpsit     andCo>  ' 

{jf  the  testator,  for  goods,  wares  and  merchandizes  sold         "" 

a&d  delivered  to  him  in  his  life-time.    Plea,  that  the  testa*  > 

tor  did  not  assume  in  his  life-time*  and  issue  thereupon* 

Had  the  delivery  of  the  goods  been  proved,  the  law  would. 

!{«£*  implied  an  assumpsit,  but  the  evidence  to,  support  the 

isftie  is,  that,  when  the  account  was  presented  by  the  wit-. 

net*  to  die  administratrix,  she  read  the  account  over,  and 

did  not.  object  to  any  item  in  the  account,  and  said  that 

*#P*  things  hi  the  first  part  qf  the  account  she  knew  nothing* 

if%  but  did  not  doubt  that  they  were  delivered,  and  that 

she  ^oujd  p$ty  the  balance. 

This  appears  to  me  to  be  improper  evidence  at  the  trial 
of.  an  issue  on  an  assumpsit  charged  against  the  testier 
OQ(y.  Iv^Shelh/s  case,  1  Salkeld,  296V  (which  was  an  ac- 
tion upon  the  ejus  against  an  executor,)  upon  plene.admi* 
nitfi^r  fielded,  Lord  Holt  declared*  that  the  plaintiff 
mpg$-p$>ve  hie  debt,  otherwise  he  shall  recover  but  one 
pgugr  damages,  though  there  be  assets,  for  the  plea  only 
acfaUftritbe  debt)  but  not  the  quantity.  So,  in  the  present 
CM%i  admitting  that  the  assumpsit  of  the  administratrix 
f*ifj&hb  gfrea  in. evidence,  when  an. assumpsit  of  the  tes+ 
tafatQnly\&  charged,  yet  it  is,  at  most,  a  qualified  assump- 
sit, "  that  she  "would  pay  the  bedance?  and  what  that  ba- 
lance was,  does  not  appear;  which  brings  it  precisely, 
within  the  reason  of  Shelly's  case,  above  cited. 

I  am  of  opinion,  therefore,  that  the  judgment  be  re- 
vrfraed,  the  verdict  set  aside,  and  the  cause  remanded  for 
ane^  trial  with  an  instruction  that  the  evidence  stated  in 
tftejbifl  of  exceptions  is  not  to  go  to  the  Jury,  oft  suph  trial. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
t  of  the  District  Court  reversed. 
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r*e*day9  Morris,  Overton,  and  others,  against  Ross. 

May  3- 


After  a  party      ON  an  appeal  from  a  decree  of  the  Superior  Court  of 

has  been  ful-  Chancery  for  the  Richmond  district,  pronounced  on  fte 
\y  heard  ma  J  J  A  .       ,,  -«, 

Court  of  Law  19th  of  May,  1803,  whereby  an  injunction  obtained  by  the' 

which^the111  aPPeHee  to  stay  the  execution  of  a  judgment  of  tfie  appfel" 
rule    is   the  lants  was  made  perpetuah 

same  in  equity        k  r  ,     ;  .  ,  »*■•«:"  tiv 

Matlaw9}he      Alter  the  decision  of  this  case,  at  common  lotto,  oyifife^ 

Emitted  to  Court  of  APP^  in  October,  1802,  affirming  a  jud^nW 
,y>  into  a  of  the  District  Court  of  Richmond,  as  reported  in  $  (Slt^ 
quity  on  the  •&$•  (under  the  name  of  Ross  v.  Overton,)  Ross,  oh  &erra 
tame  contro-0f  January  1803,  exhibited  his  bill  to  the  late'f  udg£  W 
verted  point*.       *  t     %       l     ,   Thj$  'j*'**. 

the  Superior  Court  of  Chancery  for  the  Richmond  District 

^u^notto  m  which  he  statcd>  at  full  length,  his  contract  wi&^^rw 
be  aet  aside,  as  the  agent  of  the  Overtons,  in  1783,  for  a  lease  otisBf 


agent  < 
Court  of  Law  °f  ^d  and  mill  in  the  vicinity  of  Richmond;  u*e 

or  Equity, ,  on  destruction  of  the  mill,  with  the  loss  of  livesi  and:Moi>*rW 
thegroundef  '  '         *  • '  jIt^x* 

a  mistake  in  to  a  considerable  amount,  by  an  unusual  u  torrent"  %t  orb\ 

me/it*  of *the  ^  *ce>  ke*°re  tne  expiration  of  the  lease ;  a  refefen^Bjf* 
arbitrators,  mutual  bonds,  of  the  subject  in  controversy  to  ^t^mU? 
mistake  be  ment  of  Joseph  Jdnes,  James  Madisoii,  and  HeVtrjj  3%fce-, 


vtrypalpabU;  w^  ^  ^ejf  ^war(j  thereupon,  which  declared  thit  t 

a  mere   dit-  '.  *      '  .      ^     j;m;.* 

fereiice  of    was  bound  to  pay  the  rent,  and  perform  all  the  OTWTdpfc* 

J^een"1  tnc"    lations  in  his  agreement  for  seven  years,  nbt^fffiAtfOTf^ 

Court  and  ft  appeared,  that,  u  in  January,  1784,  by  an  eriWSnM&r 
the  arbitra-  r\  '         \  J  <!  *     ♦         ,         •*'**.  **  tj&* 

tors,    in    a  w  and  unexpected  movement  of  the  ice,  the  rtffi-MHfs%  w» 

SMS^  *  entirely  demolished,  and  the  said  Ross  had  ktiktifl1 
•ufficient  to  "  power  to  prevent  it;"  that  Ross  refused  toperfbrnlfee 
such  interfe-  award,  of  which  he  gave  notice  to  the  adverse  pfetft&Q  dm 
rence.  considered  himself  as  x>ut  of  possession  bf  the'prVftafy> 

the  wrecks  of  which  were  gathered  up  by  a  certain  JtftHffif 
Hawkins,  (whom  he  charges  to  have  been  the  agent,  or  to 
have  acted  with  the  licente  of  the  Overtons^  antr  appropri- 
ated to  his  own  use ;  that  a  suit  was  thereupon  brought 
against  Ross  in  the  District  Court  of  RichMorio*,  fa  /Wttj 
upon  the  arbitration  bond,  die  record  contatthi^,:riie^frf? 
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ia  which  suit  was  particularly  referred  to,  by  may,  1808. 
which  k  appeared  that  to  an  action  of  debt  on  the  said  ^J^i^^ 
bond,  setting  fcrtt  the  award,  Itoss  pleaded  u  conditions  Orerton,  and* 
"performed?  andL  u  no  arvard"  and  there  having  been  a       •  v. 
verdict  for  the  plaintiffs  on  both  issues  with  3,530£  da-       ******     J 
stages,  err6rs  were  filed  in  arrest  of  judgment,  principally 
an  the  ground  of  a  variance  between  the  bond  declared  on, 
abtf  t£at  recited  in  the  award;  and  the  District  Court  hav- 
ing Entered  judgment  on  the  verdict,  Ross  appealed  to  the 
Smrctike  Court  of  Appeals,  where  the  judgment  was  af~ 
fumed,   .T)ie  bill  further  stated,  that  the  award. was  pot 
sfyh«u$ed  to  Ross,  bint  made  in  his  absence,  without  the 
ajg  of,  thpse  explanations  which  might  reasonably  have 
bifefa  ibipAted,  and  without  his  having  communicated  with* 
die  fu^itrators,  either  verbally  or  in  writing,  before  it  was'  \ 

iWiVet^d';  of  which  awsrfd  he  hdard  nothing  till  several 
ij££fr<$erwards,  when  it  was  mentioned  by  Morris* 

jRc#s,  insisting  op  the  matters  of  equity  which  he  const* 
dbrte^f  3*  growing  out  of  this  statement,  prayed  for  an  in* 
jonetkm  to  the  judgment  ar  affihned  by  &e  Court  of  Ap- 
jfcatyjrhicb  was  granted. 

.  jjk*  award,  stating  the  fact*  of  the  case,  having  been  set1 
ft$A  fc  the  declaration,  die  merits  of  the  question  were 
fife  discussed  in  the  Court  of  Appeals,  on'  the  grdund* 
%fc*l^  atbitrstpfs  had  i?iista|cert  the  law ;  that  Ross  having 
bpA.ffcpi^yed  of  the  use  of  the  property  by  the  act  of  God, 
*^*)Oi  bound  to  pay  the  rent,  or  perfo^mr  the  other  stipu- 
ll^tiitt  hi  the  covenant, 

„*tt£i  Chancellor,  after  animadverting  onthe  decision  of  ^ 

lijpi Court  of  Appeals  with  great  freedom*  made  the  in*  ^ 

junction  perpetual;  from  which  Afbrrzs  w<&  ihvQvcrto?ir 
4^tfl(ed>>  ftis  Court, 

^h^  Attorney 'GeruraL,  for  the  appellant,  (after  reciting 
(fee  c&p,  aft  reported  in  3  Call,  309.)  observed,  that  the 
pdftfs  rehed  eta  by  Ross  in  the  former  cause  were,  1st. 
Some  informality  in  the  proceedings ;  and,  2dly.  That  m 

VoLO*  3F 
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nkr,  lm,  point  of  Jaw  he  w%  not  liable,  became  the  mill.  bf^%f$ 

^^M^ri^  carried  away  by  *he  ice.    After  thia  decision,  fiofg  gp£ 

Overton,  and  into  a  Court  of  Equity,  and  staUa  the  very  gromu}*  fyf  -  ftf . 

r  r.         interposition  which  had  been  previously  decided  by  thi* 

~ lw~    Court.  t       ,     .5J 

^The  objection  in  the  bill,. that  the  arbitra^pra  did  not 
submit  their  award  to  the  parties  has  no  weight-. because 
they  were  not  bound  to  do  it;  and  because  Rou  fcdfered 
tbe.cauae  to  progress  through  all  the  other  Courta,  *bAS°* 
the  fir$t  time  made  his  objection  in  the  Court  of  Chan- 
c$*y.  .  ^m  . 

Throwing  out  of  the  case  the  allegations  pf  JZosil  that 
he  had  not  an  opportunity  of  beiqg  heard  ^fo^e  jtbeam- 
tratgrf ;  and  du*  Martin  Haxykim,  as  the  agent  "<tf  tti^ap- 
pellantp,  interfered  wjth  t^e  wreck. of  the  nulLjt  » W** 
finely  the  ^unt  case  with  that  before  4ccideat  w.Uu 
Court, ,  Put  the  authority  of  Hawkins  is  ei^prgs^qq^ 
Jp  all  tfeft  Wers,  ■,:.-..  \[     «  -^  ^ 

Several  depositions  have  been  taken^  which  prpve  we 
destruction  of  the  mill  to  have  been  as  complete  aaifit 
had  bepn  done  by  a  volcano  or  an  earthquake*  B^lhk  is 
no  ne?r  fact.    Jt  was  admitted  on  all  si*res  Wore* 

The  ftote  question  fhen  is,  whether  this  Court,  sitting  Jf 
ja  Cour^  of , Cheery,  pan  review;  the  decision  of  a  -'--*-* 
X^w,  where  die  party  complaining  had  a  Ml 

of^TWhe?rdv  , ■  •.■r-^r«nr 

[Here  Judge  Tuckkb.  interrupted  die  Attorn&^autal 
by  inquiring,  whether  the  doctrine  had  not  been  fully'  set- 
to  X  Jfe».tf  tl^d  in  the  case  of  Meredith :  v.  jfi^ywi^M  and  in  Twrfnn, 

had  ^ad  a  full  opportunity t)t  bebg:hearij "in  a  C^rat/of 
.  iaw,  he  should  n*o$  be  permitted  to  go  yito  a  t^urtof 
•  Emiity.]  '»■■-...      ^  .  . 

•**jP**fr*i  %  t^e  flapelleej,  sakl  'feig^  n^  pre;*  ' 


pointroverj  tlje  (iQc^ine,  lai4  d<^ri\  in  thote,  cases! Tm^jire- 
%uined  that  this  was  a  different  oqet    froxn  the  nature  of 
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the  jurisdiction  of  a  Court  of  Equity,  relief  ought  to  be  hay,  180$ 

jjfctfii^l  in  irtany  cases  where  it  could  not  be  afforded  at  V*j£j^< 

air:  ,  iTws  Was  one  of  those  Cases,  as  expressly  decided  Overton,  and 

fcy  Lord  Xtotihington  in  Brown  v.  Qdkef.(a)  °  ^f* 

;  '  Rosi.v 


Warden,  on  the  same  side*  contended*  that,  in  the  fofttier  ^  ^u^ 
case,  amy  the  questions  of  law  arising  on  the  errots  in  cr-*19* 
ft*t%f  judgment  were  before  the  Court* 

life  Attorney-General  insisted,  that  it  was  the  same 
case,  as  would  appear  from  the  arguments  of  counsel  and 
Ad  opinion  of  the  Court  in  the  report  of  the  case ;  and 
'feat  It  would  be  impossible  to  take  any  ground  m  argu- 
ment Which  was  not  urged  in  that  case. 
^TPhere  are  cases,  it  is  true,  in  which  Courts  of  Equity 
wjR  interfere  when  Courts  of  Law  are  not  Competent  to  af* 
"rod  jfrfieC  But  was  not  a  Court  of  Law  as  competent  tb 
dSedde  upon  flie  effect  of  the  loss  of  the  mills  by  ice,  as  il 
Qourt  of  Equity?  And  did  not  a  Court  of  Law  deckfe 

upon  this  yery  case  r 

;it*  a*   ■  *  '.'■•• 

**  n^cGAm.  H/ty  argument  in  the  former  case  is  perfect^ 
cqnafetent  with  what  I  should  now  urge.    1  was  then  ad- 

riAabng'a  Court  of  Law;  and  observed,  that  ahhdugh  a 
Court  of  Law  might  not  relieve,  yet  a  Court  of  Mpuihf 
ltwld,  Jas  was  proved  by  the  case  of  Brown  V.  §>uitter. 

.  These  were  my  arguments  then*  and  they  are  the  same 


fee 


"  'Atiomey*General.  The  question  comes  to  the  safcte 
'ttjflg*  and  is  completely  within  the  reason  of  the  cttJe*\ 
.  oifed  bar  one  of  the  Jiidges.  The  question  sdll  is,  whether 
ftiker 1i  party  has  been  fully  heard  at  Law,  he  shall  go  again 
before  a  Court  of  Equity  upon  the  same  matter;  whether 
ir  shall  take  two  chances,  instead  of  one,  for  a  decision  o^ 
tas  ciie. '  He  referred  to  1  Fonblanque,  376,  &c.  (note,) 
"where  fte  authority  of  BroHfm  v.1  ^ullter  has  beet  fues* 
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*AY,i*».      flay*  %jth*appcjlk*    Unit*)** titm<&#i 

^£^  performed?  aod  u  m.mwtf?  in  *•  Cw*M>f  L*r,  it*r*s> 

Overton,  wd  impossible  that  jthc  merits  of  the  question  <H*))d  bwre  faoMk 

^^      discussed.    JPw,  in  hit  bill,  refer*  t*  d*  pmcMdngft  to 

**"»-      the  Court  of  Law  to  shew  that  he  uwikl  not  b*  *elie*«t 

-    -  there*  ■    •  ..;.; 

■  i 
Tuesday  %  May  Ifr     Vm  Jtfdf  4elHr«*d  thtir  optV, 
nions* 

Judge  Tucxe**  Ross  obtained  ant  uyu^on  ,*o  *$/£, 
judgment  obtained  against  him  pn  this  Court  at  itts  sjijt,^- 
Overton,  reported  in  3  Co//,  309-  The  ca^e  is  precisely  $fl|( 
same,  without  the  smallest  variance  that  I  cam  dja£qv£r^; 
upon  an  attentive  perusal  of  that  report,  and,$£  ^e  flfe*  4 
sent  record.  The  Chancellor,  after  canvassing  the  4P&V 
ment  of  this  Court  with  &  freedom  which  few  Jtyfl$£f  0$ . 
an  appellate  Court  would  have  indulged  to.nraftis^  flisJa?f-=; 
dinate  one,  perpetuated  the  injunction*  ,  «f 

After  the  decisions  of  this  Court  in  the  .cass  of  Jfrfjpf 
V.  Z)/ot,  1  Call,  546*  wherein  it  was  settled,  that*,  after  m. 
ciuse  has  been  once  fully  decided  by  a  Cov?t  of  QoppqtB,, 
Law,  a  Court  of  Equity  will  not  grant  relief;  smaipttfc 
more  recent  cases  of  Meredith  v*  Bennif^g-^   in  fijfvcm$^ 
(a)l&n.&ber    last,(a)  and    Turpin,  Mmimstrqtor  qj[  jfayvs+y* 
JHmf.5S5.     7%omaSti  (^  last.tertn,)  to  the  same  effect ;  I  tj^Dt.t^ 
Court  ought  not  to  suffer  a  case,  decided  ujx$,  j)t£^fr$ 
and  solemn  argument  and  consideration,  to  be  again  <tts~  ; 
cussed  upon  the  same  controverted  points ;  since  it  would  i 
only  encourage  that  endless  spirit  of  litigation,  which  ha* 
kept  this  controversy  on  foot  for  foyf  an$  1$r&tp  7Wf» 
$nd,  if  indulged,  would  perpetuate  it.  .  * .  .  -       .  ,  .. % 

I  am,  therefore,  of  opinion^  that  the  de$re*,  bft  r$Trp&f4f~ 
and  the  plaintiff's  biH  dismissed  with  costs*  T,  , ,,- 

•  .*.     ■    « 
Judge  Roane.  This  case  does  not  differ  lAfipj  P^wl-  ^ 
circumstance  from  that  formerly  decided  by  tjds  <^pprt^  )^v  ~ 
tweetx  the  same  parties*    The  grounds  of  the  decision  io 


dart  habere,  tsfc  That  if  flie  arbitrators  were  even  mis-   may,  lfios, 
tfcklb'ln  their  jttdjgtiient,  in  poidt  of  taw,  in  a  doubtful  case,  V^JV-^|/ 


this  Court  ought  not  to  consider  itself  as  an  appellate  Overton,  and 
feuta*  *nd  on  that  ground  (merely)  to  reverse  the  judg-  dti^™ 
meat?;  4o4  Bdly-  That  in  fact  the  arbitrators',  in  that  case,  **>**- 
decided  upon  the  law  correctly.  "~ 

The  first  ground  of  decision  equally  applies  to  the  case 
before  u*  Here  k  ifc*  doubt  but  that  the  parties  put 
themselves  upon  the  judgment  of  the  arbitrators,  as  to  the 
whole  law  and  equity  of  the  case ;  and  this  Court  ought  not 
to  Interfere,  an  the  ground  of  a  mistake  in  their  judgment} 
iHeast*  tmless  the  mistake  be  Very  palpable.  In  that  case, 
if  the  Court  should  be  authorised  to  interfere,  it  would  be 
because  something  like  improper  conduct  would  be  infera-* 
He  tin  to  part  of  die  arbitrators*  Nothing  of  that  sort,  nor 
evetistiy  irregularity,  is  shewn  to  have  taken  place  in  the, 
present  instance  j  and,  if  there  were  irregularities,  it  was  as 
cempe&m  for  the  appellee  to  have  taken  advantage  of  them. 
*t  law  as  in  equity* 

In  this  view,  I  should  be  loath  to  interfere  in  this  case,  if 
ifwerfc  even  probable  that  the  arbitrators  were  mistaken 
vflhtapect  to  the  equity  of  the  case.  A  View  of  all  the  \ 
debiskms  cm  this  subject  induces  me,  however,  at  least  to 
ihsSt  whether  the  rule  of  equity  is  different  from  that  of 
hir  on  this  question ;  and  as  Courts  of  Equity  ought  not  t» 
iaftcrfcfc  whfen  no  new  circumstance  is  adduced  to  vary  the  . 
csfee  fttrttt  that  existing,  and  regularly  decided  upon  at  law, 
I&i  of  opinion,  that  the  decree  of  the  Chancellor  should 
W  ifevfcraed* 

Jftftfge  Fleming.  This  appears  to  me  to  be  a  hard  ca$e 
iQ  the  part  of  ifott,  owing  principally,  perhaps,  to  his  want 
of  tuition  in  die  contract  with  the  Overton*.  He,  how- 
ever, at  the  commencement  of  the  controversy,  submitted 
his  cause  to  judges  of  his  own  ehoosing,  men  of  distin- 
guished talent9,  and  undoubted  integrity,  who  decided 
*&phut  hloi  in  favour  of  his  opponents ;  and,  although,  bs*l 
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kay,  1806.  I  been  one  of  die  arbitrators,  I  might,  perhaps  hare  been 

^j^jjT'  °^  a  different  opinion,  yet  it  seems  a  doubtful  case,  and  I 

Ore<«tm>,  ind  think  he  was  bound,  ami  concluded  bp  tfcfe<4**tfon  of  die 

v>     ,    arbitrators*     On  his  refusing  to  abide  by,  and  perform  the 

Hoss*      awaid,  an  action  was  brought  in  the  DwtratOfcwtitf  UHc*- 

mondy  against  him  on  the  arbitration  bond*  4ft  lAsdrlui 

pleaded  condition*  performed,  wad* no  muard;  nm  wftich 

issue*  being  joined,  the  Jury  found  for  dwpkintUFm  bock 

pleas.    He  then  moved  the  Court  in  arrest  of  jmdgmemkt 

and  stated  his  moons ;  which  the  Court  ovtscrdedv  aofd 

gtfve  judgment  for  the  plaintiff;  from  which  lie  afrpgted 

'  to  this  Court ;  and,  after  a  very  solemn  and  eliiontt*  kr* 

gument,  the  judgment  was  aflfrmed  by  the  (unanimous  ofr?- 

mo*  of  the  Court-  *■•      ).-.-,*«*'• 

JRos*  then  obtained  an  injunction  in  the  Chanaefy Ute 

.     trict  Court  of  Richmond,  to.  stay  alt  farther  pfdrrrdingrfrtt 

.  the  judgment  at  law*  and  by  Jut  bill,  in  which  titettumd* 

•      lions  were  act  forth  at  great  length,  prayed  dattthtiatfl 

judgment  might  be  perpetually  enjoined:  nadf  i*  JKfaft 

1803,  die  Chancellor  made  a  decree  accordingly  *£mik 

Whkh  the  defendants  appealed  to  this  Court  n->  \b  -?if  r 

.    Thiacasey  from  a  careful  inspection  -of.thtf  Jreefad?.  (fe» 

which  the  record  of  the  proceedings  at  law^fosdbjolihrffl 

appears  to  be  precisely  did  same  with  that  tfucbi Jits  fcsdn 

afready  .so  solemnly  decided,  only  bixHightnp^ia»jd§frr«tf 

form/  and,  on  the  principles  settled  in  thfrrrtartof  ffifrpfw} 

Administrator  of  Jam**)  v»  Tksmas,  ind  s6iMi^thtt^"i^ 

this  Court,  I  have  nor  difficulty  in  saying  that  the  tbc*%* 

of  the  Chancery  Court  isxrnmeous,  and  omgbts«6>  be'ite 

veifccd*  ■   ,,  .   :.«,; --vcl*  .vit  \^ 

,  i By  the  whofe Court,  (absent  Judge  LTOwi£ ttacrev ©f 
thfr  ChanceUarJULV{ju£j>.1 . ,  <r  bar  pwn.-ri 

*'     .  •      •  '  *  ri         .''..r  .«■  Mi'iVi.^  .*?)'. 

-  -   ,-.*•  .     .*H*.  ^..ni':»  -Miv* 

*  j  .*  ,  A       *  i  ■* ' '   :  ■  *n  \ <■  c  *  -v* 

*' ■    .      '      ■    i     :  ■    .   -  • '  ;    *  i'*v.\cii    **  >.iJc*  ^  .«j  jjj 
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Kennedy  agwritf  Waller  and  another.  j? **£ 


•  THIS  was  a  supersedeas  to  a  judgment  of  the  District  A^degfe^gn- 

Gouititii -Rich  viand*  '      by  4.  and 

J.  An  action  of  trespass  vietarmis  was  brought  in  the  ***  «"(*  **• 

teet  otBeryafmn  Walter  and  ypAn  Waller,  against  Kenne*  theircLin to 

d*  for  killing  a  slave,  by  shooting  him*    The  defend***  ^anjj££ 

jifcarirri  "•  nor  guilty?  upon  which  issue  was  joined.  ▼*■**    to*t 

S-Atdfc  trial  the  Jury  found  a  verdict*   subject  to  the  beheld  by  B. 

opinion  of  the  Court,  in  these  words :  M  We  of  the  Jury  J^^*^3 

*{j*dLfcr  the  plaintiffs  four  hundred  and  fifty  dollar*  by  specified   u- 

*  way  of  damages,  if  the  Court  shall  be  of  opinion  that  JS^e!*  ™i* 

'ytfa^ftkm  he  maintainable  by  the  plaintifi,  who  are<k«ceofpro- 

ft<tRg(tt*0t>f.tbe  slave  in  the  declaration  mentioned,  under  sesstontinthe 

*>**4ted,  which  we  find  in  these  worts ;»  (reciting  the  j£™J  tr!£ 

ttcdmrbatimS)  u  the  said  slave  at  the  time  of  his  being  teea,to  enable 

jttSBed*  btiag  hired  for  one  year  to  Edmund  CHarke+  who  tain  an  action 

ft^Btei^Inossession.,^  ?f    "TV*** 
•  •  x  for  an  injury 

The  deed  referred  to  by  the  Jury,  bears  date  the  13th  done  to  suck 
«f  yme>  1TB7,  and  is  executed  by  William  Arnold  and***™' 
(fmdkth  Arnold  only.  It  recites  a  controversy  between 
demote  and  wife,  and  a  certain  James  Edwards,  respecting 
tie  descendants  of  some  slaves  which  had  been  given  by 
pK**f*h*BmtUr  to  At  wife  of  Edward**,  the  mother  df 
fjfaktk  Arnold,  and  of  their  having  compromised  it  by  a 
ftiemse  faom  Arnold and  wife  to  Edwards  of  their  right  to 
efttbd  slave*,  in  consideration  of  his  lending  to  them  four 
of  die  slaves  (among  whom  was  the  one  killed)  for  life, 
remainder  to  certain  grand-children  of  Edwards;  u  the  re- 
*b*trxut£ioq"  was,  that  the  said  four  slaves  should  be  held  by 
Benjamin  and  John  Waller,  as  trustees,,  to  see  that  the  pro- 
fits should  be  applied  to  the  use  of  the  said  Arnold  and 
wife  during  their  lives,  and  at  their  decease  to  descend  as 
it/ore  mentioned*  Neither  Edwards  nor  the  Wallers,  were 
in  any  other  manner  parties  to  the  deed ;  nor  does  any 
estate  or  interest  appear  to  be  conveyed  to  either  of  thenv 
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•cxr,  1908.  There  was  no  evidence  that  Edwards  ever  assented  to  the 

vJ?£N'2!fr/  term*  of  the  compromise,  or  that  the  Wallers  ever  acted  as 

v.         trustees ;  neither  did  it  positively  appear  in  whose  posses* 

and  smtfliar.  ^on  *e  s^aves  were,  except  that  the  one  killed,  who 


•  the  subject  of  the  present  suit,  had  been  hired  to  Edmund 
Clarke,  but  it  did  not  appear  by  whom. 

The  District  Court  decided  that  "  the  law  was  for  the 
^  plaintiffs,  and  rendered  judgment  upon  the  verdict  of 
the  Jury.  A  supersedeas  was  awarded  by  the  Court  6t 
'Appeals,  in  open  Court,  the  petition  for  ^hich  pt?te4» 
1st.  The  want  of  property  in  the  plaintiffs.  2d.  ITieir 
want  of  possession.  3d.  That  Clarke  was  found  to  have 
been  in  possession  at  the  time  of  the  supposed  trespass  by 
a  hiring  of  the  slave  for  one  year ;  but  that  itdijingt  ££ptaf 
from  whom  he  hired  him.  .  t 


,  i**Hft>At 


The  case  was  argued  at  great  length  by  If  ay  ft^jhe^iD 
tiff  i^  error,  and  by  Randglph  for  the  defendant^ujjpBt t 
point,  whether  an  action  of  trespass  lay,  by  the  owner^  _ 
a  slave,  for  an  injury  committed  on  such  slave  whihjTic 
was  in  the  possession  of  a  person  to  whom  he  had  been  hired* 
But  the  cause  went  off  on  die  ground  that  the  in^tnimeitf 
signed  by  Arnold  and  wife  was  a  mere  rehase  of  their  claim^ 
and,  as  neither  Edwards  nor  the  Wallers  were  parties  tfk 
that  instrument,  nor  had  by  any  act,  appearin&in  ey^fnc^ 


given  their  assent  to  it,  no  interest  passed  from ,  £dtear<k+ 
nor  was  there  any  vested  in  the  Wallers^  v(Conse^omdj^ 
they  had  not  such  a  property  in  the  slave  as -would  SBjJWJ 
them  to  maintain  trespass.  _ 

Friday j  May  20.  Iflie  Judges  delivered  their  opjxupns,,. 


Judge  Tucker.    The  special  finding  pf  the  Juir,  m  t 
case,  makes  it  unnecessary  to  decide  the  prmcipaL^uefttSan 
which  was  discussed  at  the  bar*     I  shall,  therefore,  COoaiT 
der  the  point  which  was  last  presented  to  the  CojLU^namSkrs< 
whether  the  present  plaintiffs  can  support  t$w  action,^  " 


♦  t»V 
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They  find  for  the  plaintiff*,  450  dollars,  by  way  of  da-  may,  1808. 
Bulges,  if  the  Court  shall  be  of  opinion  that  the  ^ctionbe  Ky^f*T/ 
maintainable  by  die  plaintiffs  who  are  trustees  of  the  slave         v. 
in  the  declaration  mentioned,  under  the  deed,  which  they  ^A  another, 
find  in  these  words,  &? c.  and  which  imports  to  be  an  inden-  ■  ■ .  .    *x^- 
ture  between  ty.  Arnold  and  Judith  his  wife,  of  the  qn$ 
ptit,  and  James  Edwards  of  the  other  past,  in  which  }t  is 
Recited  that  the  former  had,  theretofore,  claimed  of  th^ 
latter  several  negro  slaves  the  descendants  of  slaves  given, 

*  '*  one  J.  Sutler ,  to  the  wife  of  Edwards,  and  mother  of 
th  Arnold;  and  that  the  said  William  and  Judith  had, 

at  day,  agreed  with  Edwards  to  compromise  the  said 
matter,  and,  in  consideration  of  the  terms  thereafter  men- 
tioned, they  did  release  and  give  up  to  Edwards,  his  heirs, 
ftc.  afi  right,  title,  claim,  and  demand,  to  the  slaves  above 
mentioned ;  in  consequence  and  consideration  of  the  said 
Edwards  having  that  day  lent,  unto  the  said  William 
mtt&  Judith  during  their  natural  lives,  under  the  following 
Reservation,  four  negroes,  (of  which  the  slave  who  was 
(JBed  was  one,)  and  at  the  death  of  the  said  William  and 
J%tdkh,  die  said  slaves  and  their  increase  to  descend  to  Ann 
XTGet,  and  two  others,  children  of  the  said  Judith,  and 
mm  heirs  forever  >  Then  follows  this  sentence :  "  The 
^reservation  before  mentioned  is,  that  the  said  four  slaves 

*  an4  their  increase  should  be  held  in  trust  by  Benjamin 
*' and  John  Walter,  (the  plaintiffs,)  as  trustees,  to  see  that  the 
^profi^s  of  the  said  slaves  should  be  applied  to  the  sole  use 
•*of  the  said  William  Arnold,  and  Judith  his  wife,  during 
^  their  natural  lives,  and,  at  their  decease,  to  descend  as 
u  before  mentioned,"  &c.  And,  for  the  true  and  faithful 
performance  of  that  release  of  right,  and  every  part  thereof, 
tBe  said  William  and  Judith  had  set  their  hands  and  seals 
thereto,  the  day  and  year  aforesaid.  u  Signed  and  sealed 
*•  tjr  WllBam  Arnold  &nd  Judith  Arnold,  only  :"  and  there- 
after proved  and  admitted  to  record;  "  the  said  slave,  at 
u  tfce  time  of  his  being  killed,  being  hired  for  one  year  t? 
**  one  Edmund  Clarkc1  who  was  in  possession." 


41*  Supreme  Court lqf  dfiptob.        \ 

may,  laoa       If  the  Jury  had  not  net  but  the  deed  in  their  verdict,.  J 
Kenmdy    *h<mld  have  felt  no  difficulty  in  deciding  that  the  plaintiffs 
v*         were  entitled  to  recover ;  but  having  done  so,  and  expressly 
•ad  another,  found  that  the  title  of  the  plaintiffs  to  the  slave  arises  unuer 
^  "  that  deed,  we  are  bound,  I  conceive,  to  give  to  it  that  legal 

interpretation  and  that  only,  which  the  words  of  it  will  ;war«? 
fant.  The  whole  tenor  of  it,  from  one  end  to  die  other, 
designates  it  as  a  release  of  right  and  claim,  only,  from 
Arnold  and  his  wife  to  James  Edwards;  it  would  induce 
a  conjecture  that  there  was  at  the  same  time  another  deed 
executed  by  Edwards,  in  the  nature  of  a  counterpart,  by 
which  the  slaves  might  have  been  conveyed  to  the  plaintiff* 
to  the  uses  recited  in  this  deed:  but  nothing  passed  Xo 
them  by  this  deed;  for  there  are  no  words  sufficient  to  .crem- 
ate, or  pass  an  estate,  from  one  to  another,  and  if  there 
had  been  such,  Edwards,  .in  whom  the  property  of  them* 
in  possession,  appears  to  have  been  vested,  has  pot,jexe>- 
cuted  the  deed :  and  < Arnold  and  hk  wife  had  no  property 
in  them  to  convey.  *  It  was  the  intent  of  .the  parties*  it 
would  seem,  that  they  should  have  an  use  in  them  for  their 
liveo ;  but  the  deed  is  ineffectual  to  create  it;  m^  ie*$.tp 
pass  the  property  in  fee-simple  to  the  plaintiffs*  The,  plain- 
ttffeytherefore,  v$\y&ii4his  deed,  cannot  jpajntaiatU&jictiaiu 
-  I  lament  that  a  case  originating  possibly  in  moral  turpi- 
tude should^  go  off  upon  such  ground*. .  But  we  pxust 
decide  according  to  law,  and  not  according  tp  our  private 
feelings.  I  am  therefore  of  opinion  that  the  judgpiejit 
rtiust  be  wholly  reversed*  t   .   . ;    .    ^     • 


Judge  Ro  ANEi  The  Juryjhavenot  submitted.  &e  gene- 
ral question  to  the  Court  Whether  the  present ,  acttpn  .cast. 
be  maintained  by  trustees:  nor  do  they  find  that  the  appe}« 
lees  are  trustees  of  the  slave  in  the  declaration  mentioned, 
Jbr  the  purposes  declared  in  the  de^contained  in  the  ver*|ict  ; 
in  which  case  it  might  be  argued,  that  the  Jury  were  0$&o»- 
-Wise  satisfied  of  the  existence  of  the  trust,  and  pnty *fefcr* 
red  to  the  deed  for  the  purpose  of  specifying  the  terms  a&d 
extent  thereof*    They  merely  find,  that  the  appellees   are 
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trustees  under  the  deed  which  they  find  in  hoe  verba,  may,  uoft 
Iras  seems  to  confine  the  case  to  the  deed  itself,  and  to  ^^ntty 
submit  its  construction  and  operation  to  die  Court.  That  ▼• 
de*d  admits  that  the  slaves  in  question  were  held  by  James  ^^  anothw. 
Edward*  ;  and  he  is  no  party  to  the  deed,  nor  is  it  shewn  by  — *— — — ^ 
the  verdict  that  he  ever  assented  to  the  trust.  For  any 
thing  that  appears,  the  deed  is  the  sole  act  of  Arnold  and 
wfe,  and  Edtvard*  may  have  refused  to  accede  to  the  com* 
promise  therein  mentioned*  It  would,  therefore,  be  highly 
improper  to  adjudge  the  present  appellees,  entitled  to  reco- 
ver the  value  of  the  slave  in  question,  of  whom  he  (is* 
ward*)  had  the  possession,  and  the  right  to  whom  it  is  no 
otherwise  shewn  he  has  relinquished,  than  by  die  act  of  a 
party  claiming  tide  thereto.  It  is  said  by  the  appellees' 
counsel,  that  it  is  no  otherwise  shewn  than  by  the  deed  itself, 
♦that  Edwardshas  title  to  this  stave,  and  that  the  same  deed 
shews  he  has  conveyed  him  away ;  and  that  a  party  claim- 
ing benefit  of  a  deed,  must  submit  to  it  in  toto*  The 
answer  is,  that  Edward*  is,  in  the  present  case,  entirely 
toeuter :  he  is  no  party  to  die  present  stiit,  claims  nothing 
tfcider  tire  deed,  and1,  therefore,  is  not  to  be  bound  by  it* 
The  cestui*  que  trust  for  whose  benefit  this  action  is  brought, 
exhibit  die  deed  ii  order  to  shew  the  capacity  of  die  appel- 
lees to  recover ;  and  if  that  deed,  which  is  their  act,  shews 
the*  contrary,  they  must  abide  by  the  consequence.  Ed- 
ibdtds  id  ho  otherwise  implicated  in  this  business,  than  that 
the  Court  will  not  intercept  a  tide  admitted  by  the  appel- 
lees to  have  been  in  him,  unless  they  also  shew  that  he 
has  parted  from  it* 

On  this  ground  only,  (fori  have  not  considered  the  other 
Questions,)  I  am  of  opinion,  that  the  judgment  is  erroneous 

anil  ought  to  be  reversed. 
•».   -     , 

judge  Fleming.  In  deciding  die  question  whether  die 
indenture  of  release,  found  at  large  in  the  verdict,  convey- 
ed the  property  of  the  slave  Lacey  (the  subject  of  this 
Hilton)  to  the  appellees,  it  will  be  proper  to  consider,  first, 


mat,  180*,  in  whom  wai  the  property  and  possession  of  Ac  d^Vtfc,  at - 
^^^7!^  <he  time  of  executing  the  deed  of  release*  aad/sefeoiMlIy,  by  * 

Kennedy  ■  _■ »  ./" 

r.    .     whom  the  game  was  executed  r 

ahdWwttter;     It  appears  from  a  recital  in  the  deed,  thafe  the  pfismttot;  ": 

j>  '   "i     t    and  property  of  the  elavein  question  (and  sundry  other** 

to  whom  Arnold  and  wife  churned  title)  Wtre  5ft'  J&m&   , 

Edwards  /  and  In  order  to  cotirproitiise  the  matter  bet**etf  > 

the  parties,  the  deed  of  release,  above  mentioned,  vrlta'tXe*  * 

eutedby  jlr^W  andtvifi;  who,  it  is  presumed*  clMfttfcd    * 

an  equitable  interest  m  the  slaves,  under  the  deed  trf  J*hH 

&utkr,  dated  the  20th  of  Juhj,  V&T,  and  recited  %ifh* 

release ;  and  although  Jatie*  Edwatd*  «  named  a  part*    l 

to  the  deed,  and  probably  acquiesced  in  It,  he  Wafc  hHt,  ttoV    ■' 

could  he  have  been,  divested  of  ttie  legal  probity  itrthfc 

slave  under  that  instrument,  unless  he  had  also  signed,  and 

duly  executed  it:  nor  dfcefc  it  appear  that  the  «Wve?  ^k 

ever  ih  the  possession  of  fee  trustees,  of  tftWr  of  tfifeWf  : ; 

&nd*  therefore,  it1  seems  to  me  thafrthe  actiofc  brought  If 

their  names  cannot  be  sustained.  '  y    '  **'     f"   '"*   v 

By  the  whole  Court,  (absent  Judge  Jta[QKS^  judgflWftrff 


the  District  Court  R£^EKsm>. 


,  i  - 


'  t?v* 


>]<      .-•.•      '::•>'■!•=* 


:;'Tjr-" 


Perkins  against  launders  and  Wade?  ^J^a#gr%  $0*.    - 

**»****!>  nf  Power 

the  Court  of     FOUft  duitfc  frhich  had  existed  between  the  partfes  in 

Appeals  will  the  Superior  Court  of  Chancery  for  the  kiflimond  District^ 

nveatiga-  were  consblidated  by  the  Chancellor  at  Ihe 'hearing,  ana  f 

ntf  uken  one  aecree  ^rcfobunced,  lit  the/  whole,  founded  on  th£  re**;  ' 

fry  direction  port  of  the  master  commissioner;  eacn  party  to'&af  J^ 

Chancery,      proportion  of  the  costs.     Perkins  appealed  hi  aft  the  cases*  * 
when 

1*0 

to 

mi  ssi  oner7  j 

report  wai 

taken  in  the 

Court  below,  or  not  taken  in  such  form  as  to  enable  this  Court  to  decide  on  the 

jmirxipU  of  law  or  equity  on  which  the  item  excepted  to,  was  admitted  or  rejected. 


an  i! 
tion 
count 
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tBrpartiek ;  '-tnd  that  the  decree  of  <the  Court  of  Chaaceiy  *  ay,  ibos. 
w  justified  by  the  report  of  the  commissioner.  PerkiM 

No  extebtion  was  taken  to  that  report  in  the  Court  of        r. 
Chancery;  and  die  only  point  on  which  ail  the  judges  of  andWaxfe. 


this  Court  expressed  an  opinion,  was,  how  far  it  wquM  be 
proper  t6  ertter  into  ah  investigation  of  an  account  taken  by 
direction  of  a  Court  of  Ch&ticery,  when  either  no  exception 
was  taken  to  the  report  of  the  commissioner,  or  not  taken 
ih  such  form  as  to  ehable  this  Court  to  decide  on  the  prhi* 
ttpk  of  law  or  equity,  on  which  the  item  excepted  to  wasT 
tfhbHtod  or  rejected.  On  this  point  Judges  Roane  and  \ 
Flbmj»6,  during  the  course  of  the  argument,  Seemed  tqt 
ebneuft-  in  the  following  opinion,  delivered  on  Thursday, 
May  12,  by  Judge  Tucker. 

fcjdge  TtocKHul  1&  these  case*  a  variety  of  points  were  ' 

presented  by  the  appellant's  counsel. 

1st.  As  to  the  costs  of  ohe  or  two  of  these  suits,  the 
whole  of  which  were  consolidated  lit  the  hearing  and  one 
decree  pronounced  in  the  whole,  and  each  party  was  de- 
crefBtoTKto*  it  proftoftfoii  of  Aii  costs.  As  nb  appeal  lies 
for  costs  only,  this  point  ought  to  be  disregarded,  even  if 
not  perfectly  equitable,  unless  there  be  some  other  error  in 
the  decree.  2d.  It  Was  hoisted  a  Jury  ought  to  have 
been  impanelled  to  assess  damages  against  the  executors  -. 
fi*  HfcU  Ifl/fecottdVict  m  suflering  suits  to  be  brought  and 
the  property  to  be  sold  undtr  efcetution.  This  is  the  first 
time  I  have  heard  of  a  suit  in  equity  for  vindictive  dama- 
ges. 3d.  That  the  executor  &  If.  Saunders  ought  not 
to$e  allowed  the  benefit*  of  a  compromise,  or  purchase 
which  he  made  of  a  judgment  and  execution  against  his 
testator's  estate,  by  which  he  gained  24  dollars.  The  prin- 
ciple is  in  general  true,(a)  and  in  this  instance  the  executor  (a\  g  p^. 
ought  not  to  have  been  permitted  to  take  the  benefit  to  *87- 
himself;  nor  has  he  been  allowed  it,  the  commissioner  on 
that  account,  as  well  as  some  others  having  allowed  him 
no  commissions. 
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As  to  the  remaining  exceptions,  they  relate  principally 
p  rkiM  t0  t"ie  8ett^eme^t  °f  ^e  accounts  made  by  the  commissioner 
v.  with  great  apparent  care  and  attention,  and  to  which  no 
sn^Wade.  exceptions  were  taken  in  the  Court  of  Chancery.  I  have 
'  ■■■  ■  considered  it  as  a  settled  principle,  that  this  Court  wilt  Hot 
enter  into  an  examination  of  accounts  referred  to  a  com- 
missioner, and  settled  by.  him ;  unless  an  exception  tor 
them  has  been  taken  in  die  Court  of  Chancery,  wjt  then^ 
unless  the  exception  be  so  stated  as  that  this  Court  may 
decide  upon  the  equity,  or  legality,  of  the  prirtdpk  aeiyy 
upon  which  the  article  is  admitted,  or  rejected,  withoat 
wasting  their  time  in  adjusting  the  particulars  ofakfef 
and  intricate  account ;  a  business  which  is  the  pettdbr 
province  of  a  commissioner  and  accountant?  and-ifhkb, 
if  this  Court  were  to  admit  themselves  to  be  bodndto  en* 
gage  in,  would  in  a  year  or  two  put  a  total  stop  twthe  ad- 
ministration of  justice  in  civil  causes  in  thfaieotmarin* 
wealth.  I  am  therefore  of  opinion  die  decree  ought  >ohe 
affirmed. 

'  '.     ■-  # 
Judge  Roane'  thought  the  decree  correct,  art  that  it 
ought  to  be  affirmed* 

Judge  Fleming  of  the  same  opinion. 


By  the  whole  Court,  (absent  Jud ge  Lvo^)  d*Ac*«  V 
the  Superior  Court  of  Chancery  affirmed.         **>'    :-  -■  * 
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*':  ;  May,  1808. 

Taylor  against  Rainbow.  fw<** 

May  6. ' 

,  IN  this  case*  the  much  agitated  question  whether  tres-  The  defend- 
pm.vi$£armi$,  or  trespass  on  the  case,  was  the  proper  ^'i^0^^ 
f#tiqn,,(betareen  which  the  law  says  there  is  a  nice  dis-for  want  of 
imtfoth  but  the  r capon  of  which  it  is  often  difficult  to  dis^  Jj  £££ 
C9v^rt)  was  the  only  point  considered  by  the  Court.  f"7  design  to 

^Xt.ipsp  aa  appeal  from  a  judgment  of  the  District  Court  charged  a 
j£^i!*,,afrmins  a  judgment  of  the  Borough  Court  a*^fc*£* 
JfyrfqiA  ftndered  in  favour  of  the  plaintiff  Rainbow,  (now  where  many 
ajpejlee,)  against  the  defendant  Taylor y  (.now  appellant.)     assembled,  ° 

.: XaMayt  brought  an  action  against  T<ofy/0r9  ijrhich^upon ^jj^jjj 
oyer  of  the  tvri^  appeared  tp-  be  trespass  on  the  coy*,,  and  struck  the 
^ix^mwuient  thereoa  was  "  for  negligence  and  folly  in  ^dwounde? 

*  shflflfing  .off  a  gun,  whereby  the  plaintiff  lost  his  leg  and  J»m.  "evere- 

_       — ^o  *  ^         F^  °  ly,  in  conse- 

*  damage  in  consequence  thereof.     .  quence    of 

The  declaration  (on  which  the  cause  principally  turned)  £eCpEfr 
was  in  the  following  words  :  to*  j»»  kg* 

•.  f.Jjfo&tyc  Borough,  to,  wit ;  Thomas  Rainbow  complains  red  great  ex- 
tt  of  John  Taylor,  in  custody,  &c  of  a  plea  of  trespass  ot$  {^{JJ^- 

*  *fte  vase  ;  for  this,  to  wit :  That  whereas  the  said  John  besides  be- 
"  on  the  twenty-second  day  of  June,  1798,  in  the  bo-  fr£m  c^ry. 

*  rough  aforesaid,  and  within  the  jurisdiction  of  this  Court,  in&  ^  Ws  *>u- 

sines s,  as  dc* 

*jmifihJkroc  and  amrny  a  certain  gun,  then  and  there  loaded  fore.  An  ac- 
u  and  charged  w^tb  gun-powder,  and  leaden  shot,  which  )££  ££  ^ 

**  gun,  he  the  said  John  in  both  his  hands,  then  and  there  sequential 

dam 4 ores  was 

**  had  and  held,  then  and  there  did  shoot  and  discharge,  held  not  to 

lie  ;  but  that 

*e  proper  action  was  trespass  vi  et  armi*. 

Tbe  distinction  between  trespass  vi  et  armiti  and  trespass  on  the  eate  for  conse- 
(frt iitul  damages,  is  this  -.—that  where  the  act  done  is  in  itself  m  immediate  injury 
ts>  soother's  person  Qr  property,  there  trespass  vi  et  armi*  will  lie,  and  not  such  action 
oo  the  case  ;  but,  where  the  act  is  not  immediately  injurious,  but  only  by  consequence, 
*m&  collaterally f  there  no  action  of  trespass  vi  et  armi*  will  lie,  but  a  special  action  on 
the  cote  for  the  damages  consequent  on  such  act. 

•  In  trespass  vi  et  armi*  h  is  immaterial  whether  the  injury  be  committed  vtilfutly,  or 

BOt- 

The  epeeie*  <£  action  will  be  designated  by  the  Court  according  to  the  general  form 
«Ad  structure  of  the  declaration. 
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mat,  lto&  u  and  that  the  said  John  with  the  leaden  shot  afcrfflprl, 

■  out  of  the  gun  aforesaid,  then  and  there  by  force  of  the 

gun-powder  aforesaid,  shot  and  sent  forth  as  afoiTagidp 

a  the  aforesaid  Thomas  in  and  upon  the  left  leg  of,  die 

u  aforesaid  -Thomas,  he  the  said  Thomas  then  <md  Acre 

44  standing  and  being)  with  die  leaden  shot  aforesaid,  *fci 

44  of  the  gun  aforesaid,  by  the  said  John  so  as  aioresa^ 

44  shot,  discharged  and  sent  forth,  did  strike,  peoetmie,  8*4 

44  wound,  giving  him  the  said  Thomas  then  and  therms* 

44  many  and  so  grievous  wounds  in  the  said  left  leg  of  th$ 

44  said  Thomas,  that  the  said  left  leg  of  the  said  Tkm&p 

44  then  and  there  *«/  reason  there*/  Was  obliged  ty£Q:4B*r. 

44  putated  and  taken  qflE,  and  the  business  of  fat  aqyf, 

44  Thomas  happening  in  the  mean  tu*$»  from  the,  sa^L, 

44  *2d  day  of  June,  1798,  until  the  <fejr  of  tte  exhibit*^ 

44  of  this  bill  was  in  consequence  thereof  neglrcarrii  jjwi  iff* 

44  mained  undone,  to  the  great  loss  and  iojuiy  o£thG,^fp^-, 

44  said  Thomas  ;  and  also  yir  &U*  fAat  in  co^egu^a 

44  of  the  said  wounds  so  as  aforesaid  given  by  the  apj«L 

44  y<?An  to  the  said  Thomas,  he  the  said  Tfiomjas  w*f  up** 

44  voidably  and  of  necessity  obliged  to  be  at  ^gflea^cqfci 

44  pense,  and  did  expend  and  lay  out  great  s^uns  o£  njone y 

44  in  paying  and  satisfying  surgeon*  and  pkytioijnt.  fp* 

44  their  trouble,  skill,  medicine,  and  attendance*.**  bpvtfcge* 

44  used  in  amputating  and  taking  off  the  said  )e$  k|WMiM 

44  said  Thomas,  and  in  curing  the,  wound*  jae^fo^nid 

44  given  to  the  said  Thomas  by  the  said  Jrim,  to  wiv^k^ 

44  sum  of  2,000/.  and  he  the  said  Tfcetsw*  w*a  lH^fffjp* 

44  compelled  to  lay  out  and  expend  great  sums  of  jaqpgg^i* 

44  paying  and  satisfying  sujudiy  pdspns.  jb*  »flffnfjii)jfcfl|)fH» 

44  him  the  said  Thomas^  during  the  illness  created  by.  j^e 

44  said  wounds  so  as  aforesaid  given  by  tfee  saijd^Afp*^ 

44  wit,  the  sum  of  2,000/,  and  was  also  obliged  to  expect 

44  and  lay  out  divers  other  sums  of  money,  ml  consequents 

44  thereof,  whereby  the  said  Thomas  says  he  is  prejudiced* 

44  and  hath  damage  to  the  value  of  5,000/,  and  therefore  fcet 
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J  AJter  Some  efforts  to  demur  to  the  declaration,  and  to  hay,  1808. 
*0tr  Special  pleas  hi  bar,  which  were  ineffectual,  because,  in  ^^^^ 
tfctfcpfcikm  of  the  Borough  Court,*  irregularly  made,  the         v. 
pttfties  finally  went  to  trial  on  the  plea  of  not  guilty.  . 

At  the  first  trial  a  verdict  was  found  for  the  plaintiff 
iHfli  1,000/.  damages,  which,  on  the  motion  6f  the  defend- 
ing dritTfor  reasons  appearing  to  the  Gottrt,  was  set  aside, 
ami  a  new  trial  granted. 
"  Andther  trial  was  had,  and  a  verdict  found  for  900/. 
d&nages.  At  this  trial,  the  defendant  moved  the  Court 
«r  instruct  the  Jury  that  the  plaintiff  could  not  maintain  his 
&t9ori  under  the  facts  proven  in  die  cause*  The  Court 
rfcfased  to  give  the  instruction,  and  the  following  bill  of 
eitosptions  was  tendered,  sealed,  and  made  a  part  of  the 
#&&&  ' tt  Merhortodtnh,  at  the  trial  of  this  cause,  the 
"^MiMHF having  proved  by  several  witnesses,  that  the  de- 
*<!«&«#  John  Thyloty  through  neglect,  and  for  want  of  # 

*db#  Jtfaution,  but  without  any  design  to  injure^  had  dis- 
•H&arjj^d  a  loaded  gun  in  a  public  place  where  many  peo- 
tt^e  #ete  assembled,  and  that  the  contents  of  the  said 
**^urii  had  struck  the  said  plaintiff  in  his  kg,  and  had 
*#btihdedtrfcn  grievously,  having  also  proved  that  in  eon- 
*ikcfacrtct  of  the  said  wounds,  the  said  plaintiff  had  lost 
**%i*-1eg,  had  been  run  to  great  expense  in  curing  die  said 
**  WoWnd,  and  had  been  tendered  unfit  to  catty  on  his 
*tftde  arid  business  as  before  ;  and  this  being  all  the  evi- 
•^ifen^e  offered  in  the  ease,  the  defendant  by  his  attorney 
**&6rtd  dter  Ctfurt  to  instruct  the  Jury,  tiiat  the  plaintiff 
^edWfl  ^ort  m&ntain  this  action,  under  these  facts  estab- 
*$riied'  hi'  tftfs  case  hi  a  special  verdict.  But  die  Court 
**iire#e  of  Opinion  that  the  plaintiff  could  maintain  this  *c- 
*himr  under  these  facts,  and  refused  to  instruct  the  Jtiry  to 
•Hind  the  facts  established  m  this  case  in  a  special  Verdict, 
""ftaritftteli  opinion  of  the  Court,  the  defendant,  by  his  at* 
"'torney,  excepted,  and  prayed  that  these  hfe  exceptions 
u  might  be  saved  to  him,  and  this  his  bill  signed  and  seal* 
•*  *d  according  to  law.'* 

Vsi,.H.  3H 
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may,  1808.      Judgment  was  rendered  upon  this  verdict ;  and,  0#  «p- 

"^^aloT^  peal  to  the  District  Court,  the  judgment  w^s  a,fluroe4; 

v.        from  which  affirmance  Taylor  again  appealed  to  this  Court* 

Rainbow, 


//ay,  for  the  appellant,  relied  on  the  following  points : 

1.  That  the  action  being  trespass  on  the  cast \  andtb? 

charge  in  the  declaration  being  for  a  direct  and  vmpediptf 

injury  accompanied  by  force,  the  action  could  not  be  mate* 

tained.     In  support  of  this  position,  he  cited  3  JRiocks. 

(«)  5  Term  Com*  123.  208.  and  the  cases  of  Day  v.  Edward*  fa)  mi 

ttf'z  Jiatt,    teame  v,  Bray.(b) 

*9*'  If  it  be  said  that  this  is  a  declaration  in  trespass,  and  flflt 

in  case,  because  of  the  words  "  with  force  and  arms^u/ir 

serted  in  it ;  the  answer  is,    1st.  That  the  declaration 

charges  the  defendant  in  a  plea  of  trespass  on  the  ca&Cj 

2d.  That  the  essential  part  of  the. declaration  in  trespass, 

the  contra  pacem^  is  omitted  ;  and  3d*  That  the  yf&X^jp 

case,  which  as  to  the  designation  of  the^ction  is  *  pvt.pf 

the  record,  according  to  the  decision  of  the  Qouj*  iq  $a» 

(c)  6  Term  vignac  v.  Roome.(c)  .,  » 

^'  2f  That  tlie  charge  in  the  declaration  is  by  way  .okj$&i~ 

tal  only ;  and  not  a  direct  averment.    Whether  this^l^ar 

tion  be  considered  in  trespass  vi  et  arm$y  or  in  4f9**t  $f# 

(<03Ck//,39.  ^ant  of  a  direct  averment  is  equally  fataU     Tk$  >JW&Pf 

Simnu.  2L<L  tjie  action  must  always  be  positively  laicL(<0 

SSaTt^S      3-  T^W*  ^  instruction  given  by  the  Borough;  Cw^i* 

mu«i».    Sra.  the  trial,  and  stated  in  the  bill  of  exceptions  theii  file<tjap** 

t.  short,    ib.  erroneous  ;  because  the  defendant  is  liable  iir  trespass  fyt 

y^ffaS^  myo^unt3Lry  Mt&  injurious  to  others,  where  therp^U  n^^ftc* 

1161.    -Var- or  want  of  due  caution,  but  not  in  case;  as  is.  exjp^tfj' 

5  Cbwi.  Wg.  ***&  by  Lord  Mansfield  in  the  case  of  Tarltonv.  Fhhfir^fi) 

35*0    i^mu  ^  tre$P°^  it  *s  not  necessary  that  the  plaintiff  should  sjmr 

99.   Douglas  the  trespass  was  wilfully  committed  ;  but  in  ere*. it  I*  PPf 

WiUa%0$.     cessary  &  prove, that  the  act  was  mali&susly  dono»  theyt/f 

Wbite   y.     ammo  being  all  inanortank  ,%, , 

636.    Hurt  v.  ,   . 

nS*535.     CW/,  for  the  appellee.    The  first  poisitiqn  .^JJikh  iaiftto- 

(0  Xfcwj.     maintain  is,  that  the  action  is  well  brought. 

674» 
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Vht  *fitfst  reason  is,  that  the  plaintiff,  when  the  injury  is  mat,  1808. 

bHto&dlate,  may  bring  trespass  for  the  whole  injury,  or  ^^T^^ 

CASE  for  the  consequences,  -only ,  even  where  they  proceed  v. 

immediately  from  the  force.     For  a  man  may  -waive  the  **"  ovr' 


injury ,  and  go  for  the  damages  only.     An  analogous  case 
is,  that  the  plaintiff  may  bring  trover  or  trespass,  for  the 
stone  cause  of  action.     So  if  a  person  take  goods  wrong- 
ftHjT  and  sell  them,  the  owner  may  bring  indebitatus  as- 
sumpsit for  the  price,  though  it  is  clear  that  he  might  have 
maintained  detinue  or  trover.(a)    Of  course,  he  may  elect  (a)  2  Lcl. 
to  include  the  whole  in  trespass,  or  the  consequences  only  f^J2.1^ 
hi  b  a  «».(*)    The  case  of  Watson  v.  Norton/,  cited  from  Dorrell. 
Style,  p.  201.  is  perfectly  analogous.     There  the  plaintiff  30.  pL2aif! 
first  recovered  in  trespass  and  then  brought  case  for  conse-  ^J*  PJ-  ^  1 
quential  damages,  and  the  action  was  supported.     In  the  387.  Birch  v. 
present  case  the  plaintiff  brought  his  action  for  expenses  in  c£*p  '  415 
phys&mns'  bills,  and  for  attendance,  and  the  force  was  only  *16-  419« 
aid  as  inducement.  Hooper. 

\1tAleyn,  84.(c)  it  appears  that  the  plaintiff  brought  case  fy  \J^\a 
for  taking  down  his  fences,  per  quod  the  cattle  from  the  IB.  2.  pL  14. 
cbthtaon  entered  on  his  soil  and  did  the  damage ;  although  cro.Jac.  86JL 
€ttaf  was  a  trespass  on  the  plaintiff's  own  soil.    So  in  6  East,  J£V°?  7' «. 
$&H.(d)  it  is  laid  down  that  an  action  for  crim. con.  may  be  4.'  Waum** 
fcrtugttt  in  trespass  or  aw?.   The  case  of  -4sA  v.  Brudnel,(e)  20J  $& 
is  much  stronger  than  the  present.      There,  owe  was  sup-  (c)Sirj*nMo- 
ported  for  an' act  which  was  simply  a  trespass — for  tearing  Cooter  r.  St. 
off  the  seal  of  a  deed.      In  2  Fin.  .4Ar.  13.  pi.  40.  awe  for  &  ^^ 
Mrntng  deeds.     1  J?*//.  -4£r.  104.  Z*f.  K.  pL  3.  ease  for  zenY.oa*ant> 
fraBlnfc  off  the  tiles  of  the  plaintiff's  house.     Though  it  was  £&.°*' ^ 
^3  that  trespass  would  lie  in  such  case ;  yet  case  would 
$u%blie,  because  it  was  alleged  that  by  pulling  off  the  tiles 
fcte 'fatter  penetrated  and  rotted  the  timbers  of  the  house. 
In  all  these  cases,  the  damages  were  consequential,  and 
ne^es&rify  grew  out  of  the  force. 

Other  authorities  shew  that,  where  the  damages  are  in 
any  degree  collateral,  or  unconnected  with  the  force,  there 
ft  flb1  doubt  but  case  will  He.      The  case  from  Style,  201. 
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uk  v,  iao&  prwaa  that  position*    So  in  ^fcyn,  3g«(a)  eoar  <for  Uttog 

#S-TaSoT^  aitt*c  «**Bt«naP<»,«d  with  the  murrxrin,,  and  throwing  Ae 

r.     ,   ^traib  into  the  plaintiff 'a  fields*   The  injury  at  the  pram* 

'  case  arising  from  the  expense  of  medicine,  attendance+and 

(a)  Lodge  v.  lota  of  business  is  wholy  disconnected  from  thte  force* 

Wttdmu 

Wickkam*  Do  you  mean  to  contend  that  the  coaseqeo- 
t»al  damage  could  not  have  been  given  in  evidence,  s*  aa 
action  of  treapaas  ? 

Call.   Yes.   And  for  that  I  refer  to  Stylti  page  4v  whtre 

tfee  Court  say  that  u  the  Jury  bad  no  power  to  tatoe  any 

v        u  damage*,  into  their  cxmsideratkai,  which  happened  after 

,  u  the  trespass  done*"  *    * 

(A)    jfour**      In  ll,JKa^iaa(*)  H  is  said,  that  if  a  man  by  faeibg 

*m,a*y*     unlawfully  imprisoned  receive  any  special  damage  ;  as;  if 

ha  cannot  appear,  per  quod  hia  rqcogntaannn  is  faifcswrt, 

He  shall  have  an  action  on  the  case.    This  doctrine  iacap- 

ppuved  by  Judge  Blwhutone*  in  his  c^set^ratedacgnnaejst  ia 

(0  See  2  JT.jtfce  case  of  Scott  v.  SJ*pktrdj(c)    Though,,,  on.  4ke  jriain 

%££**'  *&  question,  the  other  Judges  differed  fitfln  himt  yet  jhe 

soundness  of  this  position  was  not  denied*      In  the  case  of 

Lodge  v.  Weeden,  cited  from  Aleyn,  if  trespass  .had'  been 

.  brought^  the  plaintiff  could  only  have  recovered  for  jhe 

simple  act  of .thrpwiug  the  garbage  over  his  fence*    So*  in 

the  present  case,  the  plaintiff  could  not  have  recovered  for 

the  consequential  damages,  in  an  action  of  trespass.  ■     * 

This  brings  me  to  consider  same  of  the  exceptions  Kakea 
to  the  declaration  itself.,  Xt  is  said  that  the  change  a*  m&y 
by  way  of  recital ;  and  that  there  is  no  direct  *vejmept. 
Hie  quod  cum,  in  this  case,  is  but  inducement^  ajxt.ahe 
consequence  is  the  gist  of  the  actjon;  in  which  the  aver- 
ment is  as  explicit  as  it  can  be  made*  for  the  cjbarge  is, 
.  **  and  alto  for  this,  that  inconsequential"  6?c»  It  is  a*fr*itted 
that  whatever  relates  to  the  wound  and  amputatio*  <*C  the 
leg  is  mere  recital ;  but  the  averment  of  consatyieBtial 
damages  is  as  express  as  it  can  be  stated*  This  recital  aras 
absolutely  necessary;  as,  without  it,  the  declaration  could 


■W" 
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have  been  supported  on  demurred  or,  perhaps,  on  mav,3808. 

1*  motion  fa  arrest  of  judgment;    That  this  is  the  cowect      Taylor 

mode,  witt  appear  from  a  precedent  in  Modern  Entries,    _    *• 

page  31?.  „ 

Bat,  if  there  be  a  want  of  positive  averment  in  die  decla* 

ration,  it  is  supplied  by  the  writ,  of  which  oyer  was  taken, 

and  which  has  thus  become  a-  part  of  die  record.     The 

indorsement  on  the  writ  shews  the  nature  of  the  action  and 

contains  a  positive  charge*     According  to  the  principles  of 

Ballard  v.  Leavell,(a)  the  writ  may  be  considered  as  sup-  («)  Sthof  fo- 
il    •         •  ,  vc9fi00f*.18Q5* 

parting  the  declaration*  MS. 

'     The  last  point  respects  the  merits  of  die  cause,  as  stated 

in  the  biH  of  exceptions.    It  is  said,  there  was'  no  malice, 

no  design  to  injure,  and,  therefore,  this  action  would  not 

■;-fo;  and  for  this  we  are  referred  to  Douglas,  674.  '  It  is 

*:  true,  there  is  one  species  of  action  on  die  case,  in  which 

•  malce  is  necessary  to  be  proved :  but  it  is  equally  true, 

'lhal  itsr  mt  necessary  mothers.     In  that  case  the  action 

«:  was  far  awestmg  die  plaintiff.    Where  a  party  acts  under 

**.|fae  colour  of  process  it  is  necessary  to  ihew  malice,  other-* 

^  wise 4ienfe  notifiable.  „: 

m-  *\Rwkfolph\  on  the  same  side.    Tht  great  and  dnly  ques- 

tioo'iit  this  cause  is,  Whether  the  Court  below  decided  right 
^  mtfaying this  action  was  sustainable.  This  involve*  die 
■  -question  whether  it  should  have  been  trespass  vi  et  ahhis 

•r  trespass  on  the  case, 
:.  r;i3%ough  the  declaration  charges/arce  by  wriy  of  'incluce- 
«  -:  Meaty  ffcC  k  Warits  those  parts  which  are  peculiar  to  trvs- 
xtpto*i  «tt  Against  the  peace,  Sfc.     There  being  nothing, 

*&%forfc  Which  designates  it  a  declaration  in  trespass,  but 
*th<  whole  tenbr'of  it  being  in  case,  it  shall  be  taken  to  be 

ittlty  fcfcCoWlngto  the  principle  ofByrdv.  Cocke*(b)  (b)  l  Wash. 

r  '■*■*■!%*  Court  wifl  depart  from  the  strict  law  'of  England,  in  m 
'  Blatters  of*  practice,  where  it  is  too  rigid.      Thus  in  case 

ftrttaMfer;  tffter  verdict,  die  Court  w3!  not  inquire  wfte-  (c)  l  Wash. 

*&the words  were  acttenaWe  or  not.  re)  -     150.*^  v.' 
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may,  um.      If  we  are  left  unfettered  by  the  decisions  of  the  £*g£ift 

^^^^  Courts,  no  good  reason  can  be  given  nrhy  this  *£tion  is  not 

v^       au*agyellas  trespass  The  defendant  kas'the  same  oppor* 

tunity  of  defending  himself  has  as  full  notice  of  the  phi* 

tiff's  cause  of  action,  and  may  be  as  fully  prepared  for  trial 

Why  not  permit  case  or  trespass,  in  this  instance,  whet 

you  may  have  trover  or   trespass;  detinue,   replevin  at 

trespass,  and  in  such  a  variety  of  cases,  elect  to  have  one 

(«)  GmynU  action  or  anothcr.(<?) 

«•  jCctton,"      Bat,  u*  truth,  the  reason  why  the  Courts  of  England 

let  (M)  lie.  supported  trespass  was,  that  the  King  was  entided  taa  fee 

"Pleads*.*  )n  that  action,  which  he  would  lose  in  case.{&) 

W**?^11-     In  the  passage  cited  from  the  third  volume  of  Blsok 
7-  pi.  10» 

Stone1*  Commentaries,  page  123.  it  is  said  that  the  rafted? 

for  an  immediate  injury  to  the  person  or  property  of  and* 

ther,  is  usually  by  an  action  of  trespass  vt  et  arnd*.    Tta* 

is  permissive  only ,  and  not  exi/usive* 

No  case  has  been  cited  which  comes  up  to  this*  Horr 
ts  no  violence  charged :  it  goes  for  consequential  damage* 
only.  There  is  a  recited,  indeed ;  but  it  concludes,  In  con- 
sequence of  this  act  the  plaintiff  is  entided  to  damages. 

This  is  simply  an  action  on  die  case  for  consequential  <fcfr» 
mages9arising  from  die  negligence  and  folly  of  the  defendant  t 
pfed  the  plaintiff  having  obtained  a  verdict  comraenauratewfth 
the  injury,  the  Court  wiU  not  deprive  him  of  it  by  too  rigid 
an  adherence  to  technical  objections* 

Wickham,  in  reply*  If  this  cause  really  turned  upotfrifee' 
point,  on  which  the  counsel  on  the  other  side  have  placed 
it,  it  ought  not  to  have  taken  up  a  moment  in  argument 
It  was  presumed  by  us,  that  they  would  hare  attempted 
to  shew,  that,  though  this  action  in  appearance  is  case,  yet 
in  trudi  it  is  trespass.  They  have  endeavoured,  however, 
to  prove,  that  for  trespass  assault  and  battery,  CAat  r&ill 
lie* 

It  istmneeessary  to  reason  on  the  propriety  of  keepings 
,  v   -   ^      the  boundaries  of  action:  it  is  a  settled  rule  of  law  ths* 

(c)   Byrd    v. 

Cocke.  they  t/tust  be  preserved.     In  1  Wash,  28fl*(c)  this  principle 

{%%£*"" i*  ^cognized;  and  In. 5  Ttrm  Rep,  1*9.(6)  Ld.  Ktrtytn, 
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h  S^tog  W»  opinion,  expressly  says*  that  "  the  bouoda-  van  M»* 
tf  HCS  of  action*  should  be  k ept  up."  Taylor' 

This*  then,  is  an  action  an  the  case;  and  die  question         ▼. 
i%  whether  case  can  be  maintained  for  such  a  trespass  r 


a»  this,  committed  with  force. 

The  caae  of  Weaver  v*  WardSq)  which  was  cited  and  (<*)    Hobart, 
ijslied  upon  as  law*  in  the  case  of  Leame  v.  Bratf/b)  is  (£) '  3  £tf„t 
tip   very  case  at  bar.     That  was  an  action  of  trespass,  593« 
ossault  and  battery  for  an  injury  done  to  the  plaintiff  by 
$e  defendant's  negligently  discharging  his  musket,  while 
they  were  both  innocently  engaged  in  performing  military 
exercises,  in  opposite  companies  of  the  trained  bands  of 
London*    The  case  of  Underwood  v.  Ifcw*on,(c)  is  also,  (c)  Stra.  596. 
ift  principle  like   the  present.     There  the  defendant  in 
uacpeking  his  gun,  discharged  it,  and  wounded  the  plaint 
U?  vho  was  looking  on ;  mid  it  was  beJden  that  trespass 
lay*     Nor  does  the  wilfulness  of  the  aet  make  any  differ* 
e&ets  as  appears  from  the  cases  of  Weavers*  Ward  and 
Loams  v.  Bray,  just  cited,  and  also  from  Day  v«  Ed~ 
Vfardom{d)    In  Hobart,{e)  it  is  stated  by  the  plea  that  th*(<0  5  Term 
defendant  accidentally,  and  by  misfortune*  and  against  M*(J)  in  the 
loijiy  in  discharging,  his  piece,  wounded  the  plaintiff*  fccx0*8*  0L,^J," 
thtfj*  was  held,  that)  if  there  be  the  slightest  degree  of 
JtWfigffP&y  trsspass  was  the  proper  action :  nothing  tat* 
iflfjiiatye  necessity^  or  where  the  act  was  "  utterly  without? 
u  the  fault"  of  the  defendant  would  ejxu$e  him*     Betides* 
was  it  ever  stated  in  a  declaration  for  trespass,  assault  and 
l&ferfo  that  tjbe  defendant  committed  the  act  wilfully  ? 
.  I)bi  is  exactly  the  same  thing  as  if  in  a  common  case  o& 
s**fml^  apd  battery,  the  party  should  bring  case  for  conse* 
<ycttjfcl  damages,  and  state  the  battery  by.  way  of  induce* 
menu    Has  such  an  action  ever  been  maintained  either  in 
Epgkwd,  or  in  this  country  ? 

...B^ufe  says  Mr,  Cofo  this  aOion  was  brought  for  conse- 
quential damages  only ;  for  expenses  incurred  in  medicine 
swd  attendance*  Are  pot  all  damages  consequential  1 
SCu  argument  proves  too.  much.  Fo»*  if  the  plaintiff  can 
»HWW-  only  for  damages  immediate  on  the  iapury y  than,  ,«s» 
mJteHMfrssi  ntdattaget  are  cotrmpor+rmm  wW*  *e .»fty 
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mat,  1806:  none  could  be  recovered.  But  it  b  the  constant  fare***;,  in 
^^JTC^  actions  of  trespass,  assault  and  battery,  to  give  incvidtiKg 
the  injury  sustained  from  the  act. 

The  authorities  are  often  misapplied  by  not  advertatg  W 
a  distinction  in  the  term  immediate*  It  is  used  by  M*#  Cslfc. 
in  die  present  case,  in  reference  to  time  only ;  whereat  it 
should  be  used  with  reference  to  the  act%  and  art  to  the 
damages  consequent  thereon ;  it  should  be  used  as  opposed 
to  mediate,  or,  where  there  is  no  intervening  agent*  Thus* 
if  a  man  throw  a  log  of  wood  across  the  street,  and  nsmdhrr 
fall  over  it  and  get  injured,  case  only  lies  for  the  consequen- 
tial damage;  but,  if,  in  throwing  it,  he  strike  another 
trespass  lies  for  the  immediate  injury.    *. 

If  it  be  Arte,  that  case  for   consequential 
will  lie  upon  such  facts  as  these,  surety  seme 
could  be  found  to  support  the  action ;  but  pot  one 
produced.    Such  an  action  would  be  contrary  to  aM 
pie.     For  if  the  plaintiff  oould  bring  one  action  for  < 
quential  damages,  he  might  bring  twenty/  as  for 
business,  purchase  of  a  wooden  leg,  fitting  it  on, .  the  est* 
penses  of  the  doctor,  nurse,  &c 

In  the  report  of  the  case  of  Scctt  v.jShepherdy.  bjr  P5J» 
(a)  3  Wilt,  son^a)  the  declaration  is  given,  in  whkh  all  the 
403<  stances  and  consequences  flowing  from  the  act  arc  a»i 

stated  as  in  this  ease  j  and  no  doubt  was  ctHdilasWid  btt 
that  trespass  was  the  proper  action.  All  the  Judge*  agreed 
in  this;  though  Judge  Blackstone  thought  that 
did  not  lie  for  Scott  v.  ShephsEd,  because  of  thtai 
mediate. agency  of  others,  and  because,  on  the  Arte  light* 
mg of  the  squib,  the  force  as  proceeding.  frxxn>SkepA*T+ 
had  ceased,  and  it  received  a  new  impulse  and  diroctiosv 
from  others*  .     .     •   ,  m 

In  2  Lilhfs  Entries,  428.  and  455.  there  are  precedes^ 
of  declarations  in  trespass,  assault  and  battery,  in  whkh 
the  particular  circumstances  of  the  case,  and  the  cosine* 
quential  damages,  ore  stated.    The  per  quod,  in  trnpajHj 
(4)  5  Ld.  »  htid  merely  in  aggravation  of  damages,(i) 
*^fo40w3'     Only  ope  case  has  occurred  in  which  an  afttev^twm* 
Clarke.         made  to  recover  consequential  damages,  for  a  trr^pa+o,, 
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aritault  abdtatfEry,  in  a  new  and  subsequent  action.  That  may,  180S. 
w*the  ttweof  jfitfter  v.  fi«*fe,  reported  in  1  Salk.  ll.(a)  V^^"/ 
But  the  Court  held  that  the  action  would  not  lie.  v.       - 

It  spears  clearly  that  the  present  is  nothing  but  an  action       am    Wm 
ef  jtoatilt  and  battery  misconceived.  (a)  See  atto 

•f  ttflfte  now  to  consider  the  cases  cited  by  Mr.  Call.        339  ^^9%, 
jMth  authorities  as  Aleyn  and  Style  may  with  propriety  be  **.  C.    more 
ckUiBtradngthe  history  of  the  law ;  but  when  decisions 
reported  by  them  have  been  overruled  by  all  modern  deter- 
we&Se&A,  they  fcught  not  to  be  regarded. 

Wb&  case  of  Watson  v.  Norbury,  in  Style  3.  and  201. 
may  ob  may  not  be  law ;  but  it  has  no  bearing  on  the  pre- 
sent case.  The  action  was  brought  for  unlawfully  procu- 
rit£Q*SManis*kMiof  bankruptcy  against  the  plaintiff,  and 
hi  caking' apen  his  shop  in  executing  it.  They  were  sepa- 
nrtmand  distinct  acts  aitd  might  admit  of  different  reme- 
dier^nomr  forthe  loss  of  credit  in  consequence  of  the  com- 
miaOBVofiittnkruptcy,  the  other  for  the  injury  in  breaking 
opetrhw^hop. 

AkyrvwQpQrtxd  during  the  commotions  produced  by  the 
civil  wars ;  and  is  an  authority  not  mtich  to  be  relied  on. 
In  MfiJfreport  xi  Cooper  v.  St*  John,  page  84.  the  case  is* 
m&£fasrtD*urn?upoa  the  question,  whether  the  action  should 
ha vefrhuuc  trespass  vi  et  ttrmis  or  case;  but  he  has  left  us 
tots*?  lit  the  dark  as  to  one  important  fact,  which  would 
mafe  throne  action  or  the  other  proper :  he  has  not  told 
us  wfcsche*  the  fetice  was  on  the  land  of  the  plaintiff,  or  of 
the^dntaKkHt.'    in  2   Vh\.  Abr.  2.  pi.  6.  this  case  from 
Aiey»*  »in«kfed»     Vlner,  who  is  a  mere  collector  of  cases, 
citdbxide  from  the  Tear  Boots,  which  Aleyn,  in  this  case  of     ' 
Cooper\-Y>  Jit.  John,  says  is  not  law.     Finer,  however, 
inserts  it,  and  leaves  it  to  the  Courts  to  decide.    Style,  130.' 
repovta4he>saa»ie  case  of  Cooper  v.  St.  John,  and  make's  it 
qtutrfttidiflerent  action.     This  shews  the  loose  maimer  in 
whkl^tkey  reported  at  that  day.    Again,  thiscase  is  men* 
tioBefr**  5~Vin.  Air.  40*.  pi.  8.  where  it  is  said  thbt  the 
fence  <was  not  on  the  land  of  thtpk&nikff.    This'cifcUm* 
stance  frafeesftbe  ease  jaore  intdtigtUe.    Fdr,  if  the  fence  - 

VoWAfe:  ■>  :  31 
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may,  1808,  were  not  on  the  lanrf  of  the  plaintiff,  he  tovM 
'  ^Tyloi^  i******  but  *e  owner  of  the  fence  otdy *    The 

v.         only  recover,  in  co#e,  for  the  damages  dfetie'to  him  by  At 
_  cattle  getting  into  his  field.  - r  * 


The  point  cited  by  Mr.  Coil,  from  9%l<  pk  *fc  «* 
merdy  stated  by  the    Court  arguendo,  in  the  sms^t 
(g)    *4g  —  v.  Slater.{a)     In  pL  15.  of  the  same  ]*«•*  A* 
(*)2 Yd.  refers  to  the  awe  kA  Reynolds  v.  ClarieJLk)  wfacttf  <fct  *^ 
^^  ,399-  tinction  is  taken  between  trespass  »f  et  amis  and  Iwqiaas 
*h  Mr  owe.     But  in  pL  13.  of  page  f.  he  gtres  the  deci- 
sion of  the  Court  on  die  main  point  in  •— w«K4lkr; 
which  was  cot*  for  causing  the  plaintiff  to  be  arresttdy  and 
maliciously  charging  Tier  with  felony,  fee.  but  ft  *eld&   ■ 
being  stated  that  the  defendant  arretted  the  phwttfF *y  *4r 
$wn  authority,  nor  appearing  that  there  Wife  Mf-JUst 
imprisonment,  the  plaintiff  had  judgment,    Bttty  ff  the**** 
a  direct  trespass,  if  the  defendant,  fy  At*  own  authority, 
maliciously  make  an  arrest,  case  will  not  lie ; «  totfs  tt&fcd 
(0  322J5rrm  in  Morgan  v.  ITughes.(c)    There  an  action  0*  tft*£ii?lwat 
brought  against  the  Justice  himself,  for  flkg*y  irbdifrfr- 
cioudly  arresting  die  plaintiff  by  Aw  (mm  t&arnmf/Mitfhe 
judgment  was  arrested,  because  it  should  hare  bfce**  tM~ 
pass.    The  injury  arising  from  the  JuatfceVdzrfrtrt*4* 
unlawfully  issuing  die  process,  made  him  -a  tiijlplwm 
ab  initio*  l : ; '  '    *•  *'* 

Thevcase  of  the  King's  firmer,  noticed  in*  *%♦  &  p*i**H* 
00 1  J#M0.  is  like  that  of  Pitt*  v;Gainte,(d)  cited  in  2  -  JfciiYifMl* 
where  it  was  held  that  case  would  lie,  because  tte^UMH 
who  was  captain  of  tin  ship\uAmproperty*,*\*A'*'tofy 
declared  as  a  particular  officer.  '  ;     ""      *A 

2  Vin.  2.  pi.  10.  ekes  the  case  of  Ltwsbn  vvAMV'WV. 
Joe.  265.  where  it  is  only  said  by  counsel  that  the  fcfefoft 
ought  to  have  been  trespass;  but  the  C&ttrt,  v*ty$rxtp&9f, 
decided  that  it  should  be  case.  It  is  not  hrwy  irisY*M  ftMfae 
dktum  when  it  is  said  that  either  trespass  orttttHtcfcMMe 
*  upon  the?  facts  stated  in  thfat  cause.  tk^'Ba&AbeHh**. 
it  is  cited  merely  td  shew  that  a  master*  itef  fcnAftfeditfkv 
Action  against  his  ser»imt^t>rttf  ^wJii  teifcii  1  nyih^f  rfi* ia  vn  »• . 
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,£hr  rat  authority  relied  on  by  M*»  Call,  is  g  W*  tfc  mat,  We 
}L4Gl  where  k  is  said  that  owe  lies  for  burning  deed*,  b?c*  S"x^*,/ 
3hi*loq*6;90te  may  ia  many  cases  be  law,  and  in  many        ▼. 
•thei*  not,  according  to  die  circumstances.    If  the  act    B*a*bow* 


mm  iM*A#«tr,  as  by  taking  a  fire-brand  and  setting  fire  to 
ft- taw*  which  was  eansomed  together  with  the  deeds,  &a» 
toRpatsywdd  be  the  proper  remedy  ;  but  if  the  defendant 
fcfpthfe  ire  t#  negligently  that  it  consumed  the  house  of 
fcnaigbbajir,  with  the  deeds,  &c.  then  it  should  be  cave 
frrsomiEqHfntial  damages. 

l*t  Fm*  $98»  the  case  of  Booth  and  Qlro€ry  from  JRoUcy 
joined,  where  the  defendant  pulled  down  the  wall  which 
divided  the  houses,  of  the  plamtiff  and  defendant,  and 
jlfa  pgUedoff   the  tiks.  from  the  house  of  the  plaintiff, 
frflftjod.  *b*  water  came  into  the  plaintiff's  house  and  rot* 
4*4  tjfo  tfcnbfr*    Now,  if  the  waH  was  upon  the  defendant's 
ftWa]«*d>  **  it  probably  was,  the  plaintiff  could  not  bring 
PWfpWj,  but  cays  for  consequential  damages* 
.  t  ^Tbe  cape  in  G'ro.  ^ac.  %5$.  never  turned  upon  the  dietinc- 
j^tyxw&n  tretfxm  and  cwf.    It  might  happen  that  cast 
jfm  the  proper  action ;  because  the  deed,  the  seal  of  whicjt 
Wty tom-off,  might  or  might  not  be  the  property  of  the 
jhifltift  he  being  pievely,  interested  in  an  annuity  for  life 
secured  by  iu    $o*  in,  <<M?yn,  33.  the  ground  of  the  action 
was- for  throwing  the  entrails  of  diseased  catde>  into  thp 
plaintiff's  fold..  F?obaMy,  the  defendant  had  leave  to  throw 
m$^thexVying€2ier.aiterins+  but  in  doing  it  he  threw    ,   -     - 
1JWG#  ot  distemper ed  cattle^  whereby  the  murrain  waa  C019- 
n^akajH  tt>  the  plaintiff's  cattle.    The  sole  question  there 
was,  whether  the  plaintiff  ought  not  to  have  stated  the 
nnpnber  of  his  catde  which  died  of  the  disease.  . 
..  >J  Jtfed*  >30.(<?)  was  an  aetioiron  the  case  for  a  malicious  M  J?**^ 
ff^j^HtioJI  without  probable  cause  ;  but  what  is  there  said,  in  notes. 
\^%&rt^;co?wrtatknj^Gn$xbQ  Judges,  as  the  .case  w*tf 
.f^CT  decided. 

v.,JEi*<6<  E<pty:yw.  the  objection  was  that  the  husband 
frwyjfojfr  qctjoii  wilhotrt  jafo^hfc  w^fev  if  for  the  bat- 
tery of  the,  ifife,  the  ^nsband  must  join;  but?  if  for  cause* 
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hat,  taoe.  qaeatial  damages,  not.    This  case  turned  wholly  upon  the 
/Taylor-'  ^frEm"****11**  of  its  being  an  action,  brought  by -the  huritattd 

▼•         eingly  for  an  injury  done  to  the  wife* 
_  All  the  modern  cases  cited  on  die  other  side,  which  hare 

any  application  to  this,  from  2  Ld.  Retynu  1316.  down*to 
the  present  time,  were  cases  of  property  and  not  of  por- 
eonal  injury*  A.  takes  the  property  of  B.  and  turns  it  fltfo 
money.  There  the  plaintiff  may  waive  die  farce  wad  go  4br 
die  money*  Or,  if  he  keep  the  property  in  his  own  pos- 
session, the  plaintiff  may  bring  detinue,  or  trover,  or  tres- 
pass, at  his  election.  Take  away  the  force  in  *  all  dfch 
cases,  and  the  property  remains ;  but,  take  tfway  the./for 
in  this  case,  and  what  remains  ?  i   * 

The  precedent  kt  1  Mod.  Entries  depends  upon  its  own 
principles.  That  was  an  action  for  negttgendy  mnoagtaga 
boat.  If  the  injury  had  merely  arisen  from  the  wink  afed 
die  waves,  die  captain  would  not  be  liable.  Perhaps  tie  was 
struggling  against  botb,  but  was  considered  liabta  for  >not 
having  a  sufficient  boat,  sails,  Sec  *»•  *  ^ 

This  is  said  to  be  a  peculiar  case.  What  feH4ut 
the  common  case  of  a  trespass  where  the  consequences  4ke 
natural  and  direct  i  ....     *  u 

But  the  reason  of  die  law  has  been  gone  into ;  an**Wc 
sere  told  that  the  plaintiff  will  lose  has  verdict,  if  she  dis- 
tinction whkh  we  contend  for  should  prevail.  -  TM*  argu- 
ment will  fit  any  case.  It  would  apply  as  weH,  if  tfcc-phfcn- 
tiff  had  brought  an  action  of  debt  or  a  bill  m  equity*  •  'J 

Monday,  May  16.  The  Judges  delivet«d  their  opi- 
nions. *   '   •     * 

Judge  Tucker.    Rainbow  brought  an  action  dte'lfeWtoe 

*  against  Tetylor  for  shooting  off  a  gun,  and  wotwdJngMdm 

in  the  kg,  u  so  that  his  leg,  by  reason  thereof,  W&otfffed 

*  to  be  amputated  and  taken  off,  and  then  the  pki**HT#4*i- 

*  siness  in  the  mean  time  was  in  consequence1  thereof  -Ae- 
4giected;  and  the  plaintiff  put  to  great '«*peiM»  fft^he 
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!*  cure*"  See*   The  declaration  begins,  "  For  that  -whereas  ukr,  m& 
;  #4c  defendant,  with  force  and  arms,  a  certain  gun,  load-  **^^^/ 
tted,  fee.  did  shoot,"  Sec    It  appears,  from  a  bill  of  ex-         ▼• 
ecptioos  at  the  trial,  that  it  was  proved  that  the  defendant,  w' 

through  neglect,  and  for  want  of  due  caution,  but  without 
7a/y  design  to  injure,  discharged  a  loaded  gun  in  a  public 
ffece,  where  many  people  were  assembled,  and  that  the 
mtfents  were  lodged  in  the  plaintiff's  leg,  in  consequence 
a£  which  H  was  cut  off;  that  he  was  thereby  unable  to  carry 
e&liis  business,  and  put  to  great  expense ,  in  the  cure,  &c. 
And  the  opinion  of  the  Court  was  required  as  an  instruc- 
tion to  the  Jury,  whether  the  plaintiff  could  maintain  this 
action,  upon  these  facts.    Hie  Court  being  of  opinioh  that 
-he  ootild,  there  was  a  verdict  and  judgment  for  the  plaintiff, 
>.  wkftda  was  affirmed  in  the  District  Court,  from  which  judg- 
i  meftt  there  is  an  appeal  to  this  Court. 
,   "  The  great*  point  in  question  in  this  cause  is,  whether  the 
i  plaintiff  ought  to  have  brought  an  action  of  trespass  vi  et 
amis  for  this  injury,  and  alleged  the  loss  of  his  leg,  the 

•  C&pen&e  of  the  cure,  and  the  consequent  inattention  and 
viegleet  of  his  business,'  by  way  of  aggravation  of  his  da- 
mages; or  whether  he  can  maintain  this  action,  whicbiis 

~  agpaed  on  all  hands  to  be  an  action  on  the  case*,  and  not 

*  trespass  wet  armis;  there  being  no  assault charged,  Sec. 
and  amy  other  circumstances  which  clearly  designate  Uas 
an  action  on  the  case* 

There  are  some  cases  where  one  may  have  either  tres- 
pass vi  et  armtSy  or  an  action  upon  the  case,  at  his  election ; 
fs  'Wr  Wtefitty  v.  Stone,  Hob.  180.  Tiffyn  v.  Wingfitld,  3 
Cro.  325.  and  in  a  much  more  modern  case,  Slater  v.  Jfa- 
ker  and  Stapleton,  2  Wils.  362.  which  is  certainly  a  very 
Strong  one— being  a  special  action  on  the  ease  for  unskil- 
itiRy-freateng  and  disuniting  the  talks  of  the  plaintiff's 
Jeg*  after  it  had  been  set,  and  the  caUus  formed.  Xhe 
fdafcptiff  declared  upon  their  undertaking  the  cure  of  hi* 
kg*  whkh  had  been  broken  and  set,  and  the  callus  of  the 
*  ^fitvwpe;  formt 4 ;  and  that,  mt  jregantoig  their  p^ake, 
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au^mfc  s^tk^  lead  ignorandy  and  wsfc^^ 

after  verdict  it  was  objected,  thai  k  ought  to  have  hoe* 
tmepes*  or  «*  AfWit;  hit  k  was  answered  by  theConrt* 
that  it  was  ignorance  aid  i— MMofaess  to  do  * 
•the  rule  of  practice  m  the  profession,  for  which  i 
niouldlie,  and  the  plaintiff  bad  judgment.    The  pUniaf; 
in  this  case,  having  declared  upon  a  special  nndsttnklng  m 
cure  his  kg,  seems  to  have  been  entitled  to  Mr- 
founded  upon  that  mnderUkinf,  although  the  mean* 
use  of  to  effect  a  core  might  have  been  such,  as,  if  aftf 
founded  upon  a  previous  contract*  and  content  on  the  put 
of  the  plaintiff  So  sobmk  to  whatever  they  might  frost 
proper  to  be  done  for  hie  core,  might  hove  amounted  **# 
a  vklent  br each  of  the  peace.    As,  suppose  a  ourgeofc  ctam* 
ed  in  to  amputate  a  leg,  should  do  it  is\  the  wrong  plottfj 
or  so  unskilfully,  as  to  render  a  second  aanputatitoe>in  ssssH 
tber  part  indiapcasahly  necessary ;  although,  the  enttin^  off 
die  leg  would,  without  the  patient's  consent,  weathaw*  je*t 
tifad  an  action  of  trespass  vi  H  ammf  yet,  being  done  <oMt 
his  content^  and  in  the  way  of  his  prvfkeoim  and  nanjift 
taking*  an  action  of  trespass  on  the  case»  (founded  upam  hifc 
ignorance  and  tmeU^uineoe  in  performing  what  he  fatal  us* 
dsstttken,)  would  seem  to  he  the  proper  jreaftedyvmicfeadt 
trespass  vi  et  armi #«    But,  where  thete  is  no  1 
asking  ok  agreement  on  the  part  of  the  defendant,* 
consent  or  agreement  on  die  part  of  thepUhatiaV 1 
tmedon  as  laid  down  by  Lord  Ch»  J.  Raymonds  vaiikou 
vi&eytoUis  w.  Clark*,  %  Ld.  Rmfnu  %4M.  and  f  Sfim*g*9 
634*  lis,  that,  where  the  act  done  is,  in  itself,  a*  hsini  njhite 
mjnry  to  anc^her's  pemon  or  property,  there  txmptm  **t  & 
wrow*  wtH  lie.)  but  where  the  act  is  tvot  iimnei&atei$~mj6$ 
siotav  hut  only  by  consequence^  and  coihrt**aify:rtfeP**w* 
actbnof  trespass  vi et armi*  will  lie,  buta special  ntftsam 
en  Uw  erne  for  the  damages  consequent  on  such  aetu  -  *SMu 
distinction  is  adopted  by  Judge  Bladotone  m  his  GotaaaMaaV 
tsriesvvoL  3*  p.  123*  The  same  twtt  adopted  by  theOiupt 
p£X*B*  in  lbs  c%$»oiJShwardv.BemJ^^iu»mHft^^ 
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*fc*h  w*  an  ortwn  «n  «fc  cate,  for  damage  done  to  the  *av,  iae* 
ylaintiff's  colliery,  by  *fa*  the  defendant  had  done  in  his  *^ytos 
^«tti  ciJlkry,  and  wkkin  l^owaadil.    On  a  motion  mar*         ij! 
*e*  <*  judgment,  the  Ckaiitsm^  BaM>bwrj 

H*sn  bis  declaration  a  fact  which,  as  k  comes  out  at  the 
•* trial,  fnop,  or  may  ntt,  be  a  proper  strict  trespass."    It 
tright/at  the  trial,  be  proved  to  be  either  trespass,  or  caw, 
meriting  to  the  evidence.    And,  it  appeals,  that  it  was 
kt**-prwed  at  the  trial,  to  be  trespass  qpm  iA*  cotru     It  it    l 
kid  been  proved  to  be  trespass  vi  et  armxsy  the  plaintiff 
mist,  in  that  evbkt,  have  been  monsuitbd.    The  case* 
&  Barker  ei  al.  v-  Birbeci  et  al.  Q  Burr.  1556.  was  also  an 
Sttion  on  ike  case,  in  which  the  plaintiffs  declared  that  they 
KMre  lawfully  entitled  to  the  sole  liberty  and  privilege  of 
fttggmg  for,  getting,  and  raising  lead-ore,  within  ascertain 
place,  and  that  the  defendants,  intending  to  injure  them, 
lad  to  deprive  them  of  aH  the  benefit  and  advantage  of 
getting:  and  raising  lead-ore,  did  sink  for,  and  rase,  a 
targe  ^juAntky  within  the  same  limits  j  whereby  they  we** 
deprived  of  the  benefit  and  advantage  of  their  privilege* 
IJt>aa  a  apecial  case  stated;  the  Court  wasr  of  opinion,  that 
Ike  ptaluiifla  being  in  possession  of  die  mine,  thfe  injury 
done:  was  a  trespass,  and  that  the  action  ought  to  have 
hjadnrriutsrAss ;  and  judgment  waB  given  for  the  defends 
ants*'  .The  saute  case  is  reported  by  Sir  William  Biack- 
aftm^voL  1.  4*2.  He  concludes  the  opinion  of  the  Cotof, 
m  daHvcsed  by  Lord  MtxmfiiU,  in  these  words:  u  The 
SKplahrtifl  is  cestui  que  trust  in  possession,  and  therefcate 
£as@as-  entitled  to  an  action  of  tris?ass,  and  no  OTtfft*, 
f*  for  <the  present  injury*"    These  authorities  dearly  shew, 
fcil  llwn  a  i  rl  i    as  to  the  distinction  of  these  actions,  is  now 
#atdsd,  that  where  the  act  done  is  an  immediate  injury  to 
^nrthetVperrson  or  property,  and  •without,  or  agaimt  hi* 
4mment  or  Agreement,  there  the  proper  and  only  rtinedy  is 
%etttMrt»aftveepasS9»i*OT*»«J(a)  («)  1  JBty 

r  •  But  here  another  distinction  ocdurs*    It  is  said,  that*  tt>  31S< 
mi  titeftpaas,  for  which  an  action  of  trespass  *i  et 
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vAv;ia6fc  armh  is  maintainable,  (he  act  causing  the  iajwf'muitW 
Taj^"'  voluntary,  and  with  some  degree  of/Wf/  for  if  dorte  &n*s 
kmtarihf,  and  without  fault,  no  action  of  trespass  vtet+r~ 
mm  lies.(a)    As,  where  the  defendant  drove  the  plaintiff  V 
00  \e*P    sheep  out  of  his  own  ground  with  a  dog  that  chased  *m£ 
cites  4  Burr,  fallowed  them  into  the  plaintiff's  ground,  it  was  held,  that* 
138*  W%£r  **  defcndant  "^^  jos^fy  chasing  the  sheep  off,  his  *>**• 
t.  Ward.        ground,  and,  as  the  dog  could  not  be  suddenly  oafied'Sny 
die  trespass  and  injury  was  involuntary,  it  *  appearing  titt*  ' 
the  defendant  had  called  the  dog  in ;  and  the  defendant  haft  ' 
judgment.     But  that,  in  an  action  on  the  eosr,  iffa^iidem-*0 
cuse  for  a  defendant  that  an  injury  was  imolluntary  xm\&& 
part ;  for  if  any  damage  is  caused  to  another  from  che^/Mfry 
or  want  of  due  care  and  caution  in  such  defendant?  'fat****1  -. 
(A)  U  JEsp*    tkm  on  the  case  lies.(4)    As,  where  an  unruJyfeowf  tr 
brought  into  a  place  of  pbbHc  resort  to  break,  thottgtethfe  •' 
person  might  not  intend  to  do  an  injury  to  toy  teey  ye^ 
if  the  horse  kick  or  otherwise  hurt  any  one,  htislt*lt4ftftve  - 
an  action  on  die  case ;  for  it  was  folly  and  want  of '  cafe  S*\ 

(c)  2  Lev.  72.  bring  him  to  such  a  place,  for  such  a  jtarp09e*(*}  But^fci-fJhlP  ' 

case,  the  injury  might  have  proceeded^  not  from  the4mirifti  '?- 
diate  act  of  the  defendant,  viz.  the  bringing  die  ItafaohrtP^ 
thepuMc  pkee,  but  from  a  consequential  act  of  tbc^husaag  * 
which  it  tvas  the  defendant's  folly  not  to  dnftre  ^istfdei  > 
against*    But,-  if  the  defendant  had  rode  ov*r  My  perm*  * 
in  *  public  place,  unless  his  horse  had  9wid*aky*mkm  : 
fright  and  run  away  with  his  rider  against  kaarfvi!*  dtc  ' 
authorities  are  clear,  that  an  action  of  treapaa*  vi  e+miym  i  J 

(d)  Bull.  N.  would  have  been  proper^*/)     For,  where,  JrbnnhcmaUutf 

SlT's  wfu  °f  **  ***'  thc  tW%€  mAPlaee  when aBd  vbe«e  it  wwstdbhixpv 

411,412.       make  it  highly  firokaMe,  that  some  personal  dansagfe;wa&  n 

immediately  happen  thereby  to  somebody  tbctfpmcm^jiv  J> 

a  public  place ;  as  where  the  defendant  threw  a  lig+tmbds 

v    squib  into  a  market,  which  was  tossed  «»  aad'fao'tilfectp-" 

struck  the  plaintiff's  eye,  and  put  it  oaVJferv'tecapaa*  *»  "A 

(e)  Scott  v.ctarmk  i*  the  proper  action^*)  •  •  -  tu  .!»;  ■•  •- 

%?&S  •    --.  *'     *•  ■'■-.    — •«'"'-'     ^ 
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2h»  case  of  M*lfy  v.  Gaisford,  %  H.  Bl.  4Q?.  whkh  **?,  iao$. 
was  an  *ctk>n  on  *A*  case  against  a  master  for  injury  don$  ^r^T^ 
to  the  plaintiff'*  chaise,  by  bis  servant's  negligendy  driving         v. 
tfc  cart  against  it  in  the  highway,  may  seem  in  pontradic?      Mn    *' 
tka  to  the  cases  I  have  before  cited*     But,  it  must  be,  re-  ~~ 

collected,  that  that  was  an  action  against  the  master,  pot 
sgfrinst  the  servant  who  committed  the  injury-  And*  09 
notion  in  arrest  of  judgment,  for  that  the  action  should 
ha*4  been  trespass  vi  et  armis,  the  Court  said  it  wojujd  b? 
diftcult  to  put  a  case  where  the  matter  could  be  considered 
as  a  trespasser,  for  an  act  of  his  servant^  not  done  at  hie 
tommand*  But,  in  Scfvignac  v.  Roome,  $  71  R<  125.  the 
Coprt  of  King's  Bench  decided  otherwise,  and  arrested  the 
jadgpnei^t,  because  the  action  brought,  was  an  action  upon 
the  cos*  instead  of  trespass  vi  et  armis.  And  the  decision 
in  £*y  v.  Mdward**  $  T*  £,  648*  was  to  the  same  effect. 

in  the  present  case  the  plaintiff  begins  his  declaration 
whb^aw^laining  against  ths  defendant  in  a  plea  of  tres*  * 
p*U  **»  the  case,  V  for  this,"  &fr  The  whole  declaration  is 
iwmjfrsfly  a,  declaration  in  cqs$>  and  not  in  trespass  vi  a 
la  Byrd  v.  Carte,  1  Wa*h.  S3*,  this  Court  pb» 
that  the  declaration  being  in  debt^  although  after  a 
'  mdtct*  tbegr  could  find  no  authority  to  justify  a  rejection 
of  that  psurt  as  surplusage,  which  designated  it  to  be  an 
actjm  of  debt;  and  for  that  reason  reversed  the  judgment. 
The  osse  of  Gibbon*  v.  Jamison,  Nov.  15,  1804,  wa# 
reversed  upon  the  same  point,  because  the  plaintiff  had 
trough*  an  action  of  debt  for  nsilkaiy  certificates* 

With*  espeot  to  the  special  damages  which  the  plaintiff 
would  be,*«titled  to  recover  in  consequence  of  this  .injury* 
it  iftaaid  jfa*  many  things  may  be  laid  in  aggravation  of 

for  which  alone-  trespass  would  not  Jie.0)    And  ^  Suii.  y. 
tof  Scott  srw  Shepherd,  3  mis.  4tf&  fiimisbes  a  pre-  £  **jir- 
la  declaration  that  would  be  proper  m  such  cases*  Brooke*. 
And,  aa<qo  abjection  was  taken  ta  the  declaration  on  that 
ground,  nor  to  the  damages,  which  jvet*  evidently  give^ 
not  only  as  a  recompense  for  the  loss  of  the  plaintiff's  eye, 
Voi*H.  3K 
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may,  1806.  and  the  pain  he  suffered  from  that  injury,  but  ajao  as  a  sa- 

VJT  ^^  tisj action  for  the  expense  he  was  put  to  in  the  cure,  I  coa- 

r.         ceive  that  it  affords  a  strong  presumption  that  it  was  not 
Rainbow.    .... 
____  liable  to  any. 

This  is  undoubtedly  a  case  of  very  great  hardship,  and  I 
have  felt  every  disposition  to  support,  if  possible,  the  ver- 
dict of  the  Jury ;  but  the  authorities  are  too  strong  and  con- 
clusive against  this  action,  in  its  present  form*  I  therefore 
think  the  judgment  must  be  reversed,,  and  judgment  girea 
that  the  plaintiff  take  nothing  by  his  declaration,  &c 

Judge  Roane.     There  is  no  position  in  the  law  more 
dearly  established  than  this ;  that,  "  wherever  the  injury  i* 
a  committed  by  the  immediate  act  complained  of,  the  ac- 
(„)  nay  v.   u  tion  must  be  trespass." (a)    This  doctrine  is  also  to  be 
Edward*,  5  foun(j  in  a  great  variety  of  other  cases.     In  Leame  v. 
649.  Bray,(ti)  the  Chief  Justice  says,  that  "  if  the  injurious  act 

599.  **'  "  ^e  the  immediate  result  of  the  force  originally  applied  by 
u  the  defendant,  it  is  the  subject  of  an  action  of  trespass 
"  vi  et  armis  by  all  the  cases  ancient  and  modern ;  and  that 
"  it  is  immaterial  whether  the  injury  be  wilful  or  not." 
He  then  refers  to  several  cases  which  are  entirely  analo- 
gous to  the  case  before  us ;  as,  where  one  shooting  at  butts, 
for  trial  of  skill,  with  a  bow  and  arrow,  and  having  no  un- 
lawful purpose  in  view,  wounded  a  man,  it  was  holden  to 
be  trespass.  So  in  the  case  of  Weaver  v.  Ward,  where  a 
like  unfortunate  accident  happened  whilst  persons  were 
lawfully  exercising  themselves  in  arms*  And  this  doctrine 
is  said  by  one  of  the  Judges  in  that  case,  to  be  traced  up 
to  the  Tear  Books.  '    . 

c)2BL£ep:  The  case  of  the  squib,  hi  Scott  v.  Shepherdy(c)  goes  in- 
finitely beyond  our  case,  aqd  was  yet  held  to  be  trespass, 
,  Blackstone,  J.  dissentiente.  If  the  injury  had  been  done 
%o  the  person  upon  whom  the  squib  first  alighted,  it  would 
have  been  similar  to  the  case  at  bar ;  and,  in  that  view,  k  js 
supposed  that  that  Judge  would  have  concurred :  he  could 
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not  have  dissented;  because  then  it  could  not  have  been  may,  180& 
pretended  that  the  injury  was  merely  consequential.  ^Tavlot 

Case  therefore  will  not  lie  in  the  present  instance.  Thii 
feemed  to  be,  in  a  measure,  conceded  by  one  of  the  appel- 
lee's counsel ;  but  be  endeavoured  to  get  round  the  objec- 
tion by  waiving  the  trespass,  considering  all  that  part  of  the 
declaration,  which  relates  to  the  force,  as  mere  inducement^ 
and  going  only  for  the  consequential  injury.  No  prece- 
dent, however,  justifies  that  attempt  in  a  case  like  the  pre- 
sent. It  might  equally  be  argued,  that,  in  the  case  of  a 
battery ,  a  man  could  sustain  trespass  on  the  case  for  the 
pain  and  injury  arising  from  the  infliction  of  the  blows. 

This  concession  establishes,  however,  as  far  as  the  con- 
cession of  counsel  can  establish  it,  the  only  material  point 
in  the  cause,  (considered  in  relation  to  the  general  ques- 
tion,) and  which  was  sufficiendy  clear  before,  namely,  that 
tlje  declaration  in  question  is  a  declaration  in  case .  The 
jplaintiff  tells  us,  that  it  is  so,  totidem  verbis.  It  begins, 
M  Thomas  Rainbow  complains  of  John  Taylor,  in  custody  > 
,?  &c  of  a  plea  of  trespass  on  the  case"  It  omits  the  con- 
tra pacem;  it  has  no  averment  that  the  gun  was  shot 
against  the  plaintiff;  (allegations  which  would  naturally 
have  been  found  in  a  declaration  in  trespass ;)  and,  on  the 
whole  context,  appears  to  be  a  declaration  in  case.  On 
the  other  hand,  indeed,  the  act  is  stated  to  have  been  done 
with  farce  and  arms  ;  and  the  question  is,  whether  this  cir- 
cumstance, in  opposition  to  all  the  circumstances  just  men- 
tioned, will  pin  it  down  to  be  a  declaration  in  trespass  I 

In  the  case  of  Day  v.  Edwards,  the  declaration  did  not 
indeed  charge  the  act  to  have  been  done  with  force  and 
arms,  in  so  many  words ;  but  it  charged  in  very  emphaticaL 
terms,  (twice  repeated,)  that  the  defendant  drove  his  cart 
* \  furiously"  and  that  it  was  then  and  there  u  driven  and 
**  struck  with  great  force  and  violence  against  the  cai;- 
u  riage  of  the  plaintiff;"  and  yet  judgment  was  given  for 
the  defendant,  on  the  ground  that  the  action  should  have 
been  trespass.  So,  in  Savignac  v.  Roome,  6  Term  Rep.  125. 
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>UV,  180&  where  the  declaration  changed  the  drifting  Me  twtffagr 
*  ivttfutly  agawit"  another,  the  judgment  whs  atfresleZ; 
because  cdrtp  would  not  lie  for  this  injury*     In  that  case, 
after  observing  that  u  the  bounds  of  the  dHfcfes*  aetio* 
**  should  be  preserved,9'  Lord  Kenysn  added,  that u  the 
a  whole  frame  and  structure  of  the  declaration  shew  that  it 
4i  is  an  action  on  the  case,  and  that  the  memonmdottP 
{which  the  Judges  looked  into)  "  is  of  an  attkm  on  dfc 
-iixwe."  This  latter  circumstance  might  perhaps  (if  neoet- 
sary)  justify  us  in  looking  into  die  writ  and  inddrsemete  to 
this  case,  (of  which  oyer  is  craved,)  and  which  exprewiy 
state  the  action  to  be  an  action  on  the  case.    The  case  ftf 
(     1  IFo**  *yr^ v#  Cocke^d)  seems  also  to  shew  that  the  Covtrt  wiH 
533-  designate  a  declaration  according  to  its  genertd  fofrm  aid 

Structure- 
Considered,  however,  as  a  declaration  ih  trespdss^  I  ate 
strongly  inclined  to  think  that  the  trespass  is  not  stoffitifetity 
^  charged,  being  only  under  a  quod  cum*    Ota  this  po&t, 

however,  I  will  merely  refer  to  the  ground  of  my  offakm 
(b)  gth  Kov. *h  the  case  o{  Bdterd  v.  LeavelL(b)  If  any  aid  couM  -^fi 
1805.  MS.  ^hjg  view)  be  derived  from  the  writ  and  indorsement  ^o 
ctire  the  want  of  a  positive  averment,  that  writ  S6d  li- 
*dortetnent  wofcdd  equally  sheVr,  beyoiWl  aH  coatldvffiSy, 
that  the  declaration  is  in  case,  and  thus  cut  up  by  Ae  W06 
fthe  ptaifttiiPs  right  to  recover. 

Oh  these  grounds,  I  am  of  opinion,  (however  I  flwjrrfe- 

'  igret  it,)  that  the  decision  of -die  Court  stated  in^tffeWixrf 

exceptions  is  erroneous;  that  this  action  canridt  be  iK»- 

"  ^rned;  and  that  the  judgment  mufet  be  reversed^  itatfai- 

^red  for  the  defendant.  '       ' : 

Jddge  Fleming.  Were  k  not  that  I  tMift  fttjfceif  fced 
"dokvn,  and  bound  by  precedents,  I  shouRHiave^Befflf  in 
"Opinion  froih  die  Judges  ,who  have  preceded  mfe  'cftithe 
Srst  great  point  in  this  cause,  (to  wit,  the  nature  of  the  ao 
tfon,)  because  it  ddes  appear  to  me,  fi?oih  the  rtiisofihi  ttte 
thing,  dnd  ttfori^ound  general  prftici^^HhJft^tWdiJ  Hnfeg^ 
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*nty  we  essentially  requisite  to  maintain  an  action;  1st.  my,  1606. 
That  the  plaintiff  make  out  such  a  case  as  will  entitle  him  ^^^f 
t»  recover  J  2dly»  That  he  state  his  case  in  such  a  manner        .  v. 
as  to  afford  th<  defendant  a  fair  opportunity  of  making  a  ' 


full  and  complete  defence ;  and  3dly.  So  that  a  recovery 
,in  tfce  suit  may  be  pleaded  in  bar  to  any  future  action  for 
the  same  cause*     All  this  seems  to  have  been  done  in  the 
.lasje  now  before  the  Court.     But  a  line  of  distinction  be- 
tween actions  of  trespass  vi  et  armis^  and  actions  of  tres- 
faaa  on  the  case,  seems  to  have  been  settled  in  the  case  of 
Reynolds  v.  CkrheJ^a)  in  which  it  is  laid  down,  that,  where  (a)  ft  tA. 
'  the  immediate  act  itself  occasions  a  prejudice,  or  is  an  in-  ^"i  stU 
[jury  t*>  the  plaintiff's  person,  house,  land,  Jfcc  the  remedy  63* 
j*  by  action  of  trespass  vi  et  amiss  hut,  where  the  net  if-  / 

self  is  not  an  injury,  but  a  consequence  from  that  act  is  pre- 
( judicial  to  the  plaintiff's  person,  &c  his  remedy  is  by  an 
,  nation  on  the  case*    And  this  doctrine  is  further  illustrated 
•and  confirmed,  in  the  case  of  Hayward  v.  Banks t  2  Burr* 
r$AM*  in;that  of  Marker  and  ethers,  in  1  BL  Rep.  482.  and 
r  mare  at  large  in  3  Burr.  1556.  in  Scott  v.  Shepherd,  %  EL 
JB92*  and  in  other  cases  that  have  been  already  cited.     In       .    ... 
#uu»j  of  those  cases,  the  Judges  have  declared  the  neces- 
sity of  keeping  up  the  distinction,  to  avoid  a  confusion  of 
actions. 

It  appears  from  the  record  in  this  case,  that  the  injury 
to  the  plaintiff  was  immediate,  being  occasioned  by  the  dis- 
.  xfcarge  of  a  gun  by  the  appellant;  and  that,  according  to 
,  the  cases  cited  above,  fie  has  mistaken  his  action,  which 
,nonght  to  have  been  trespass  vi  et  armis,  instead  of  an  ac- 
tion on  the  case.     And  therefore,  without  deciding  on  any 
other  points  in  the  cause,  I  am  constrained,  under  those 
:r  authorities*  to  concur  in  opinion,  that  the  judgments  of 
,.;  both  the  Courts  below  are  erroneous,  and  must  be  re- 

.  By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
,  patntpaf  the  District  and  Borough  Courts  rzvzkbzt*. 
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Craghill  and  others,  sureties  of  Little,  against  Pag$ 

Governor,  &c. 

and 

Little's  Administrators  against  The  same. 

A  writ  of  in-      THESE  were  two  actions  of  debt  brought  in  the  General 

g^JSS  Court>  on  behalf  of  the  Commonwealth,  in  the  name  of 

in  the  Gene-  John  Page,  Governor  of  the  State  of  Virginia,  successor 

a  District     of  James  Monroe,  formerly  Governor  of  the  said  State, 

Sm^rtex?16  uP°n  a  8herilPs  bond.    The  first  was  against  the  securities 

•uccecdine    of  William  Little,  late  sheriff  of  Jefferson  County,  for  tH 

w^hich  the  revenue  tax  oflQOl,  payable  the  1st  of  October,  1802;  the 

office  judg-  second  was  against  his  administrators,  for.  the  revenue  tan 
ment     was  °  ' J 

confirmed ;     qf  1802,  pat/able  the  1st  of  October,  1803.(1) 
because    the 

defendant       ' I       .         .     ,  , ,  ■ 

hat  the  whole 

**rm   to   Bet     £jj  ^  much  0f  thc  al)^vc  statement  ^  is  marked  jn  italics  appears 

writ  of  inqui-  fr°m  tne  exhibits  filed  by  the  Auditor  in  the  respective  suits  The 
ry,  an<l  plead  fact*  (though  they  could  not  judicially  appear  to  the  Court,  nd  eytr 
to  issue.  hiving  been  taken  of  the  bonds)  were  these :  Little  qualified  as  sheriff 
In  debt  on  a  of  Jeferton  County  on  the  10th  of  November*  1801,  i  and  gave  *to>od» 
bond  with  <3aUd  on  that  day,  for  the  collection  of  the  revenue  •'  in  tueh  mimer  m 
CJmd  ti  *f  "  '*  ^  ^no  directed,"  (not  mentioning  the  revenue  of  any  yea*  in  parti- 
the  breach  colar,)  which  w«w  the  only  bond,  for  that  purpose,  he  ever  gave.  He  con- 
be  assigned  tinned  in  the  office  of  sheriff,  and  collected  the  revenue  a  second  yew. 
*°  rd«  nth  **  **mR  doubtful,  (as  he  had  given  one  bond  only,)  whether  hit  *cm- 
condition,  it  f|V*  were  liable,  except  for  the  taxes  of  one  year ;  suit  was  brought 
is  sufficient,    against  them  for  the  balance  of  the  taxes  payable  the  1st  of  October, 

T         .  _1802i  being  those  which  accrued  during  the  first  year  of  his  sheriffalty; 

In  such  case,  '  i  ** 

a  judgment  aiM^«  ^OT  tnoae  collected  the  eecond  yesr,  and  payable  the  1st  of  October* 

being  obtain-  1803, /or  to A/c A  he  had  not  renevxd  hie  bond,  suit  was  brought  again*  h& 
ed  by  default^  adminiHratort,  (he  being  dead,)  upon  the  same  bond  of  the  lOthofN* 
inquiry  exe-  w^j  I801* tne  terms  of  the  condition  of  which  were  as  above  stated* 
cuted,  no  ad- 
vantage can  be  taken  of  a  variance  between  the  declaration  and  boikf  *  nor  U  snea 
bond  in  any  case,  considered  a  part  of  the  record,  unless  it  be  spread  upon  H,  either  ty 
eyer,  by  a  demurrer  to  evidence,  bill  of  exceptions,  case  agreed,  or  special  verdict. 

No  damages  were  laid  in  the  declaration  in  an  action  of  debt  on  a  bond  with  a  Colla- 
teral condition ;  but  the  judgment  was  nevertheless  sustained*  i» 
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The  declaration  in  the  first  mentioned  case,  is  against  may,  1808. 
CraghiU  and  others,  sureties  of  William  Little,  deceased,  cJ^^i^Tj 
apd  charges  that  the  defendants,  together  with  the  said      others 
little,  on  the  10th  of  November ',  one  thousand  eight  hun-       p^. 
dred  and  one,  by  their  certain  writing  obligatory  sealed,  ■ 

&c.  acknowledged  themselves  to  be  held  and  firmly  bound 
to  James  Monroe,  and  his  successors,  governors,  &c.  in 
the  sum  of  5530,000,  &c.  In  the  second  case,  the  declara- 
tion is  against  the  administrators  of  William  Little,  de- 
ceased, and  charges,  that  their  intestate,  together  with  se- 
veral others  therein  named,  on  the  tenth  of  November,  one 
thousand  eight  hundred  and  two,  made  a  like  acknowledg-  * 

ment,  under  a  like  penalty.  Both  declarations  then  proceed 
to  state,  that  there  was  a  condition  to  the  said  writing  obli- 
gatory to  the  following  effect :  a  That  if  the  said  William. 
.*  Little  shall  well  and  truly  collect,  account  for,  and  pay 
u  all  taxes  imposed  by  law,  in  the  aforesaid  County  of  Jef- 
*tj etsoriy  in  such  manner  as  is  by  law  directed,  and  shall 
u  duly  account  for  and  pay  the  same  to  the  Treasurer  of 
44  this  Commonwealth,  for  the  time  being,  for  the  use  of 
!*  the  Commonwealth,  and  shall,  in  all  other  things,  truly 
"  and  faithfully  execute  the  said  office  of  sheriff  during  his 
*  continuance  therein,  then  the  above  obligation  to  be  * 

H  void,  *!se  to  remain  in  full  force  and  virtue."  The 
breach  in  both  cases  was  assigned  in  the  very  words  of  the 
condition  i  except  that  in  the  suit  against  Cragjrill  and 
others H  these  words  were  added ;  "  and  particularly,  that 
u  the  said  William  Little  did  not  well  and  truly  collect,  a*c- 
14  count  for,  and  pay  the  revenue  tax  imposed  by  law  in 
u  .the  said  County  of  Jefferson,  for  the  year  1801,  in  such 
"  nuumeir  as  is  by  law  directed,  but  altogether  failed  so  to 
**  do ;"  and  in  that  against  Little* s  administrators,  the  fol- 
lowing words  were  added,  "  particularly  that  he  the  said 
u  William  Little,  deceased,  did  not  collect,  account  for  and 
u  pay,  as  he  was  bound  by  law  to  dp,  the  revenue  tax  in 
"the  said  County  for  the  year  1802,  but  altogether  failed 

U  80  to  do." 
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if  ay,  nop.      b  the  case  of  tittle's  administrators,  no  ffrrtng[pri  «srt 

otffei*  At  rules  held  in  the  clerk's  office  on  the  15th  ftf  ^Mgmj^ 

P«ft.  1805,  the  declaration  was  filed,  and  a  commop  order  enter- 
ed against  the  defendants :  at  die  succeeding  rules  hekio* 
the  15th  of  September y  the  common  order  was  raHjriy4 
and  a  writ  of  inquiry  awarded;  and  at  the  next  termofctty 
General  Court,  on  the  18th  of  November,  1605,  the  ywt  §f 
inquiry  xuas  executed*  The  same  proceedings  were  had  jjt 
both  cases*  The  Jury  sworn  to  inquire  of  damage*,  in  the 
case  of  Craghill  and  others,  assessed  them  to  591  dpi*  17 
cts.  and,  in  the  case  of  Little**  administrators,  to  1,898  4ol*. 
18  cents*  .  l  . 

To  each  of  those  judgments  a  writ  of  supersede*?  **} 
certiorari  was  awarded  by  a  Judge  of  this  Court. 

The  record,  brought  up  by  certiorari^  contained  the  &r 
claration  and  subsequent  proceedings,  with  an  account  an- 
nexed in  each  case,  signed  by  die  Auditor,  $nd  s^pjfl^  die 
balance  due  to  the  Commonwealth ;  but  neitju^r  {jhe  quit 
nor  bond  appeared  in  die  record ;  though  to  a  tvapscig&of 
die  record,  not  sent  up  by  certiorari,  there  was  *  copf 
ef  the  bond  annexed,  which  shewed  that  the  judgment,  is 
both  cases,  was  rendered  on  a  bond  bearing  date  the  lOch 
of  November y  1 801 . 

Wkkfutm,  for  the  plaintiffs  in  error,  contended,. 

1.  That  die  breach  laid  in  the  declaration  was  not  well 
assigned,  inasmuch  as  it  did  not  state  the  amouaVof<be 
revenue  tax  for  which  the  sheriff  was  in  arrean  Th^t  the** 
is  a  class  of  cases  which  say,  that  the  assignment  of  a  bread 
in  the  words  of  the  condition  is  sufficient,  I  shall  notdtny; 
but  these  are  pases  in  which  the  party  is  to  do  some  pafdr 
cular  act,  which  is  specified  with  sufficient  certainty  in  d* 
declaration, 

Thjis  is  not  like  the  case  of  a  general  agency,  where  H 
may  often  be  difficult  to  qfate  with  precision  the  anns  col- 
lected by  the  agent,  and  not  accounted  for*    The  WH&Dt 
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dNhe  t*vcnue  tat  was  known  to  the  officers  of  govirn-  may,  1808. 
meat*    The  Auditor  knew  to  a  single  cent  the  sum  in  cJ^-h  and 
wfakh  the  sheriff  was  in  arrear,  and  filed  his  account  ac-      other* 
ednimgly.    If  no  account  had. been  exhibited  to  the  Gene-       page. 
W  Couit,  a  judgment  could  not  have  been  recovered.     If  — — - 
it  Was  necessary  to  exhibit  an  account  stating  the  sum  due 
frfcm  th£  sheriff,  it  was  equally  necessary  to  state  it  in  the 
declaration*    [To  prove  the  necessity  of  assigning  breaches 
tpeckdly,  Mr.  Wickham  referred  to  the  cases  of  Cornwallh 
v.  Savory,(a)  and  Jones  v.  Williams.^)]  (a)  3  Burr. 

The  condition  of  an  executor's  bond  is  as  general  ais  thsft  [J?/^  214* 
of  a  slieriff ;  yet  surely  it  will  not  be  contended  that  a  ge- 
neral assignment  in  the  words  of  the  condition  would  he 
ferifidtent.  It  would1  be  necessary  to  state  whether  the 
breach  was  for  the  non-payment  of  debts  or  legacies,  or 
lite  riot  returning  an  inventory,  &c. 

*!{^idge  Tucker  wtehed  to  be  satisfied  how  advantage 
\akdd  be  taken  of  the  generality  of  the  assignment  of  a 
breath,  when  there  was  neither  an  appearance,  nor  de- 
niii  61  •  j 

"*•  •  *.*  ■'■•*. 

**Wkiham.  .  This  is  a  substantial  defect*  I  have  always 
understood  it  to  be  a  general  rule  of  law,  that  defects 
which  go  to  the  merits,  may  be  taken  advantage  of  at  any 
time.  Matters  of  form  are  cured  by  die  act  of  jeofAls% 
JtnfiJbt'inatters  of  substance. 

^Itt  the&6  cases,  the  breaches  were  assigned  for  failing  to 
lhamt&i  and  failing1  to  pay.  According  to  a  wfcll-kriowri 
ftlfc  of  ^practice,  it  is  presumable  that  damages  were  given* 
fdtMSxtf;  to  pay  ;  and  the  declaration  should  have  stated 
Um'muth  the  sheriff  was  bound  to  pay,  for  the  information 
of  his  'sureties  and  representatives.  This  was  the  very 
gist  of  the  action ;  and  the  damages  being  given,  as  well  for 
the  breach  Veil  assigned,  in  failing  to  accouTtt,  as  for  that 
badly  ftsrigried,  in  failing  to  pay,  the  judgment  cannot  be 
sttsvnfiect. 

Vol.  n.  3L 
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mat,  1908.       2.  The  writ  of  inquiry  was  prematurely  executed.  Tffll 

brmrf^IIand  P°mt  *8  dear,  not  only  from  die  words  of  the  act  of  As- 
bthen  sembly,  but  from  the  regular  entry  m  aH  such  cases  wtal 
Page.  the  record  is  fully  drawn  up.  On  the  confirmation  of  Ac 
"  office  judgment  at  the  rules  in  September •,  1805,  the  entiy 
is,  that  the  plaintiff  should  recover  judgment  for  the  debt 
In  the  declaration  mentioned  "  to  be  discharged  by  the 
"  payment  of  such  damages  as  the  plaintiff  hath  sustained 
"  by  occasion  of  the  defendant's  breach  of  the  condition  of 
u  die  writing  obligatory  in  the  declaration  mentioned,  as- 
14  signed  by  the  Attorney-General  for  the  Commonwealth, 
11  and  the  costs ;  which  damages  were  to  be  inquired  of  by 
41  a  Jury  at  the  next  Court,  in  case  the  defendants  rften 
%%  failed  to  appear  and  plead  to  issue"  According  tb  dri* 
entry,  which  is  in  strict  conformity  with  the  law,  the  de- 
fendants had  the  whole  of  the  next  Court  to  appear'  and 
plead  to  issue. 

*  ,  But  the  act  of  Assembly  is  equally  explicit.    The'  rtifts 

and  proceedings  in  the  General  Court,  in  all  cases  not 
otherwise  specially  directed,  are  to  be  the  same  as  hi  die 

(<rifft».f#d^  District  Courts  in  similar  cases.(a)    By  the  DtatrtfcrCdcrrt 

*A5*p%U  law> Sev*  Code->  vol#  1#  c#  66w  *•  42-  P-  **•  5t  is  Rehired,  ftat 
all  judgments  by  default  obtained  in  the  office,  anil  sbt  *et 
aside  on  some  day  of  the  next  succeeding*  DistrictVmttj 
*-  '  shall  be  entered  by  the  clerk,  at  of  the  last  day  ofthitermfr 
which  shall  be  final  tn  actions  of  debt  founded  bit  any  spei 
cialfy,bill  or  note  in  writing  ascertaining  the  demand,  unleift 
the  plaintiff  shall  choose  in  any  such  case  to  have"  a  i&riVtf 
inquiry  of  damages;  and,  in  all  other  cases,  the  datt&ges 
shall  be  ascertained  by  a  Jury,  to  be  impanelled' arid  Weill 
to  inquire  thereof,  as  therein  after  directed.  ¥hfc'  ne*t 
section  (43.  p.  81.)  shews  how  a  writ  of  inquiry  l&  to/bfc 
executed.  Before  every  Court,  "the  clerk  is  to  eirterb  a 
particular  docket,  aH  such  causes  (and  those  6t3y)  1k 
which  an  issue  is  to  be  tried,  or  an  inquiry  of  damages  to 
be  made,  8tc.  The  writ  of  inquiry  is  to  be  docte'ted  5*- 
fore  the  Court  at  which  it  is  to  be  executed  *  but;  akft  Hrfc 
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j&Ttntcred  as  of  (he  last  day  of  the  term  next  succeeding  may,  18O8. 
t]t*  judgment  by  default  obtained  in  the  office,  those  only  C^^CJ^^ 
OB  be  docketed  for  trial,  which  were  entered  on  the  last      others 
ityof  the  preceding  term*    How  is  it  possible  to  execute      ^T 
a  writ  of  inquiry  at  the  same  term,  when  it  is  considered  1 

as  awarded  on  the  last  day.    Suppose  the  defendants  'had 
come,  on  the  last  moment  of  the  last  day  of  the  term,  and 
offered  to  set  aside  the  writ  of  inquiry  and  plead  to  issue ; 
surely  they  would  have  had  a  right  to  do  so*     How  couLJ 
it  then,  with  propriety,  be  executed  before,  when  the  party 
had  till  that  moment  to  set  it  aside  ? 
.  There  is  an  important  difference  between  the  old  General 
Court  law,  and. the  present  District  Court  law.     In  the 
farmer,  judgments  by  default  were  to  be  signed  by  the 
clerk  jw  his  office,  as  of  the  preceding  Court,  and  writs  of 
inquiry  might  be  tried  at  the  succeeding  term,  on  giving 
notice  to  the  defendant.^)   But  in  the  latter,  they  are  to  id)  L.  V. 
^.entered  as  of  the  last  day  of  the  succeeding  term,  if  not  291  m&  '£] 
set  aside  during  the  term*     Again,  by  the  old  General 
Cqurt  Law,  the  defendant  was  only  allowed  till  the  eighth 
dky  of,  the  term  to  set  aside  an  office  judgment  ;(J>)  but,  (£)  lb.  p.  296. 
ipder  the  present  District  Court  Law,  he  has  the  whole 
term*    In  a  subsequent  law  regulating  the  practice  of  the 
General  £ourt,(c)  all  judgments  by  default,  obtained  in  (c)  lb.  edit 
jd»e  office*  and  not  set  aside  on  the  eighth  day  of  the  sue-  f.  36. 
ceeding  term,  were  to  be  entered  as  of  that  day*    So  that, 
flfter  the  eighth  day,  there  could  be  no  ground  of  com- 
plaint* if  the  writ  of  inquiry  were  executed. 
.    Appther  argument  which  may  be  urged,  is,  that  it  is  the 
junftirm  practice  of  the  District  Courts. never  to  try  writs 
,^f  inquiry  at  the  next  term  succeeding  the  confirmation  of 
the  office  judgment  at  the  rules. 

.  In  some  County  Courts,  indeed,  a  different  practice  may 
jHrevtpL  But  this  can  only  relate  to  issues  which  are  made 
.pj>  during  the  term,  by  setting  aside  the  office  judgment. 
The  County  Court  Law  (in  which  respect  it  differs  from 
tfm  .concerning  the  District  Courts)  directs  that  all  office 
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u#t,  180*  judgments  so  net  aside  shall  be  knmediatek/  put  tit  thttnd 
^AiiTSd^  ***  *****  *****•(*)   This,  to  Ae  <^ W«  of  d*  C<h4i^ 


others      Courts,  may  confer  the  power  to  try  them  thesaaoe  teas* 
p^       Whether  this  practice  be  coirect  or  not,  it  is  iftmtcamff - 
•  to  inquire  in  the  present  case ;  a*  it  is  dear  that  the  €km*> 


tod^vol 1.  ra*  Cowt  ^d  District  Courts  have  no  such  pomctS  Tha 
c.  67.  •.  39.  case  of  MandevUle  v.  Mmde*ille,(b)  being  that  of  an  *** 
(*)  3  Catf,  ***  Me  County  Court,  has  no  bearing  upon  the  present  querf* 
.«*•  tion. 

These  objections  are  common  to  both  oases,  but  there  < 
are  others  peculiar  to  each. 

S.  In  the  case  of  Littles  administrators*  there  is  a  va- 
riance between  die  bond  declared  on,  and  that  given  'hr* 
evidence*  The  declaration  charges  a  bond  dated  the  10th 
of  November,  1802,  when  in  truth  it  bears  date  on  the  I0&  - 
of  November ^  1801*  Although  in  the  record  seat  up -fy" 
certiorari,  there  is  neither  writ  nor  bond,  yet  I  eontewl*  * 
that,  where  there  is  a  judgment  by  default,  they  ixtbotk "* 
necessarily  a  part  of  the  record.  M  ' 

Observe  the  consequence  of  not  considering  the  tfcrtfci*  . 
part  of  the  record, ' .  A  man  owes  a  debt  of  ten  thousand 
pounds ;  he  is  sued  upon  it,  and  makes  no  defence  became 
he;  fcnows  it  is  justly  due.  But  the  plaintiff  declare*  against 
him  for  one  hundred  thousand  pounds,  or  files  a  dfcotoatictf 
in  trespass,  assault  and  battery.     If  the  writ  be  no  jfart  rf  " 
the  record,  the  defendant  may  be  condemned  in  a  sym,  or 
in  an  action,  without  the  possibility  of  redress. 

Th&bond  is  an  essential  part  of  the  record,  because  like 
clerk  is  to  enter  up  judgment  for  principal,  interest,  and" 
costs.     How  cati  he  do  this  without  a  reference  tfl  the 
bond? 

4«.  An  objection  which  applies  peculiarly  to  tjbe  assign* 
ment  of  breaches  in  the  case  of  Crag-hill  and  others,  is* 
that  k  is  said  they  (the  securities)  broke  the  coddhksH  to 
this,  that  Little  (himself)  did  not  well  ahd  tftdy  colfett, 
account  for  and  pay  all  the  taxes  imposed  by  law  in  th* 
County  of  jfeJfersQn* .,  >..•.. 
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Thn  Attorney-General^  for  the  Coesaaonweahh,  sasd,  mit,  laaa 
that  he  did  not  understand  Mr.  Wickham  as  controverting  ^ ^STwad 
the  general  -doctrine,  that  an  alignment  of  the  breach  in      other* 
•  MeruwrtA  of  the  condition  ivaa  *u$cient)  hut  oaky  m  at-      p^ 
teanfKu*o;  tt>  shew  that  the  case  of  a  sheriff,  was  an.  excep-  *■ 
tion.     No  differente  toould  be  perceived  between  this  and 
the  class  of  cases  to  which  Afar.  Wickham  alluded*    The 
following  are  relied  on :  Mancoehv.  Field  and  -others^u)  (a)  Cro.  Jac. 
Salman  v.  BradthawJJi)  Proctor  v.  Burnet,^)  and  Httghm  ™?iDf  ^ 
y.  £khman;(d)  all  decided  in  die  Courts  of  BngkmdJ^i)     (<0  3  Mod. 
But  after  the  decision  of  this  Court  in  the  case  of  (<a   Conp. 
Branch  v.  Randolph,  Governor,  &c(r)  upon  an  elaborate  *2** 
aigamcnt^  and  a  full  review  of  all  the  British  authorities,  J605.  Ms/ 
these  xan  be  no  doubt  on  this  point.     Hie  law  must  be 
considered  as  forever  settled.    I£  this  be  not  a  bintimg  au- 
thority* there  cat*  be  no  end  to  litigation*    In  that  case, 
shis*  wry  exception  was  taken,  and  was  made  a  point  in  the 
petition  .for  a  supersedeas  ;  but,  after  the  ease  had  been 
solemnly  argued,  the  objection  was  overruled,  and  the 
judf»eiitSustAiacd*(2) 

M'fTi  l'1    '1     1 1 1    ■  1     1 '      ■-!    r    '  .    •  '     \ ,  ■ i ,  ■   ■  t.i   *  1       ii  ■  r    1  ,f 

(1)  To  these  may  be  added,  the  cases  of  Strum  and  other*  v.  Furring* 
tarn,  1  Bee.  &PuIL  640.  and  Barton  v.  Webb,  8  Term  Rep.  459.  See  alsa 
«  MfhndnaMe  note  of  Serjeant  William*,  in  bis  edition  of  Sounder** 
■aftjoinffli  t»  thftcase  of  t«ord  Jrlingtaa  v.  Merricie,  voL2.  p.4U.  note 
(4)  9  10  which  it  is  said  that  these  latter  cases  hare  overruled  that  of 
Jone*  y.  Williams,  Doug.  214. 

(9)  The  caste  of  Branch  r.  Bandbtpb,  Governor,  8tc.  wasa  tuperse- 
dtm  to  11  judgment  of  the  General  Court  upon  a.  sheriff's  bond*  the 
cos^ifioOj  of  which  was  in  the  fbUowing  words :  "  The  condition  of  the  . 
rt  aboTe  obligation  is  such,  that  if  the  above  bound  Benjamin  Branch  do 
"  and  shall  truly  and  faithfully  collect,  pay  and  account  for  all  taxes  im- 
M  posed  in  this  said  county  by  virtue  of  an  act  of  Assembly  entitled 
m  *  an  act  to  amend  sad  reduce  the  several  acts  of  Assembly  for  asee*' 
"  ^taiqing .certain  taxes  and  duties*  sad  for  establishing  a  permanent 
*  •  ceTenue  into  one  apt,' '*  then>  See.  .  ,  .  .     . 

In,  an  action  brought  on  this  bond  against  the  administrator  with  the 
will  annexed  of  Benjamin  Branch,  the  breach  was  assigned  in  the  very 
words  of  the  condition,  that  their  intestate  "  did  net  truly  and  faithfully 
*.  caOect,  pay  mi  asioumfor,"  &c. 
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may,  last.       In  point  of  reason  there  can  be  no  necessity  fox 

^^JT^^j  in  the  declaration,  the  amount  of  the  taxes  for  whifb  At 
other*  sheriff  is  in  arrear.  Every  sheriff  has  access  to  them* 
p*         missioners'  books  in  his  county,  and  to  the  Auditor's  $£• 

— - — — *  fice  ;  and  must  be  presumed  to  know  the  amount  of  tbf 
Commonwealth's  claim  against  him.    In  Winston  v.  Th$ 

(a)  2  Call,  Commonwealth^?)  the  Court  recognizes  the  distinction  be- 
tween  public  and  private  claims,  and  the  facility:  with 
.  which  public  debtors  may  know  the  amount  due  frojn 
them  to  the  Commonwealth.  „ 

Another  objection  to  the  assignment  of  the  breach,  if 
that  it  is  do\tbie  p*  for  failing  to  account*  and  bailing  to  fo%* 
But  this  only  conforms  to  the  law,  which  says,  the  ttanff 
shall  account  and  pay.  It  was.  incumbent  on  the  Qtmmm 
wealth  to  shew  that  he  had  not  accounted  and  «{*&  *  Hf 
could  not  pat  without  accounting ;  because  it  wea  qne  am 
tire  act.  No  inconvenience  could  result  from  ttua  jnraj^ef 
the  Auditor  must  produce  bis  books,  which  are  atad&cvQ 
dence  against  the  sheriffs,  and  which  always  shew  in  y&H 
sum  a  sheriff  has  failed  to  account  and  pay:;  and*  in  ^ 
spirit  of  the  statute  of  Jeofails*  the  Court  wilj  presuni^Jtbaf 
every,  thiipg  was  proven  which  was  necessary  to  ibupd/the 
judgment.  .  .^  .  «i- 

The  next  point  is,  that  the  wrk  of  mquiry  ,waji  p**m» 
turely  executed.  The  law  has  been  correctly  sfatod  lb* 
the  practice  of  the  General  Court  shall  conform  to  thsqtpf 
the  District  Courts;  but  the  fair  construction  of  aU  the 
laws  is,  that  writs  of  inquiry  may  be  execute}  a^thc,  *fxt 
term  after  they  are  awarded  in  the  clerk's  oft^av.  Tie 
office  judgment  becomes  final  at  the  next  term,  mifosa  the 

(  Judgment  having  been  rendered  M  favour  ofite  CdAHtor WUftiyfc 

*vficr$edea*  was  awarded  by  a  Judge  «f  Kb*  Supreme  Court  of  Afcapesifc 

The  principal  error  assigned  in  the  petition  for  a  jqttmsste^/***, 
that  the  declaration  was  substantially  defective,  in  assigning  the  tiHsuh 
es  so  generally,  that  it  could  not  be  ascertained  for  what  year  tHe  taxes 
were  payable    The  judgment  of  the  -General  Court  was  itetertlieiest 
avttxumtx  Sm  Orxkr  Mori,  HSvi .  p.  202.    (*»•**>  17,  !••*  JK*       ' 
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dUtfeMtat  relieves' himself  by  pleading  to  issue.    Where  may,  1808. 
t&  jWftintiff  chooses  to  have  a  jury  sworn  to  inquire  of  n^vu^i 
dtiftfeges,  the  law  expressly  Authorises  Mm  to  do  so  ;  and      others 
there  is  nothing  in  the  law  to  prevent  him  from  doing  it       Y*ge. 
the  same  day.     In  this* case  a  writ  of  inquiry  was  necessa-    ■■ 
HOf  Awarded,  because  the  writ  was  on  a  Bond  with  collate- 
ral condition. 

'But  the  ease  of  Mandevitte  v.  JUandeville(a)  is  conclu-  (a)  3  cdLh 
fat  authority,  in  this  case.     It  is  said,  however,  that  that  38* 
case  was  decided  under  die  County  Court  law,  which  di- 
rects that  all  office  judgments  set  aside  during  the  term 
shaft  be  immediately  put  at  the  end  of  the  issue  dockeu(d)  (j>\Bt+  Qxkt 
Vat  die  law  does  not  say  they  shall  be  tried  ;  nor  is  there  V^'fJ?' 

••  **•  p»  Cot 

any  clause  in  the  District  Court  law,  which  forbids  the  tri- 
H  of  a  writ  of  inquiry  at  the  same  term.  The  County 
C6urt%aw(e)  provides  that  the  proceedings  of  the  County  (c)  lb.  c  67. 
C&stt*,onlhe  law  side,  shall  conform  to  the  practice  of  the  8*  *• p* w" 
District  Courts.  This  Court  has  already  decided  that  the 
tfbTof  k  new  issue,  at  the  same  term,  in  the  County  Court, 
tttotteet ;  and  die  I<egislatureha&  said  that  the  practice  of 
d*tato  Courts  shall  conform. 

A^to  the  variance  between  the  declaration  and  bond,  in 
jfce  case  of  tittle's  administrators,  it  is  now  too  late  to 
Afecfe     Advantage  might  have  been  taken  of  it  at  the 
fAfl,  bf  objecting  to  the  bond's  going  m  evidence  to  the    * 
ptffi    But  no  oyer  having  been  taken,  neither  the  writ  nor  ^   5  Mac 
Bbttd'  is  any  part  of  the  recorded)  **•  &&• 

uft  is  said  by  Mr.  Wickham,  that  the  writ  is  necessarily  a  438.    Tit. 
pfcrt  ofthte  redord,  in  all  cases  where  there  is  a  judgment )!  p^**^.* 
dp  Stfoak*    The  reason  of  this  distinction  between  judg-  "  wos* 

by-default)  and  where  there  is  air  appearance)  cannot  \%Sub*dn.% 
be  perceived.     On  executing  the  writ  of  inquiry  Ae  ^JS^tjgg 
mast  prove  his  demand;  and  this  Court  will  pre*-  Bull  N.  P. 


sttae  that  the  Court  below  did  right.  V^Comyit* 

fciit,  even  if  It  were  necessary  to  consider  the  bond  a  part  Dip*t,jb 
o.f  the  record,  where  the. judgment  becomes  final  after  an  468.*  Tit. 
ofice  jwdgmont,  aad  the  ckrk  issues  the  execution  without  ^mP**  A£  p 
Ae  intervention  of  a  Jury,  as  in  cases  of  debt  for  the  pay-  2.  ib.  2.  V.  4. 
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may,  180&  ment  of  money  simply,  the  same  reason  would  not  apptf  «& 

^T^*^.  bonds  with  a  collateral  condition  /  Ijecauae  them  mutt  flfc 

others,     ways  be  a  trial  before  a  Court  and  Jury,  and  the  bond  mart 

P^L       be  given  in  evidence  to  prove  the  demands  r 


Whckham  said,  that  he  considered  the  second  point  nafc 
by  him,  that  of  prematurely  executing  the  writ  of  inquiry,  so 
conclusive,  that  it  would  be  an  unnecessary  consumption  of 
the  time  of  the  Court,  to  reply  to  the  various  arguments  of 
the  AttorneyrGeneral  on  the  other  points.  He  would,  there- 
fore submit  the  causes* 

Wednesday,  May  18.  The  Judges  delivered  their  opi* 
nions. 

Judge  Tucker.  The  errors  assigned  are*  1.  That  the; 
breach  is  too  general.  The  breach  assigned  imvthe  case 
of  Merr'twether  v.  Johnson,  was  equally  so*  S  €WL><&Vi} 
And  in  Branch  v.  Randolph,  Governor,  fete  October  term, 
1&0ST  (MS.)  die  breach  is  nearly  in  the  same  words  m  i* 
the  present  declaration.  Yet  both  those  cases  wore  irflnat' 
(*)    Sefc      ed.(a) 

Commori  *•  Another  error  assigned  is,  that  there  ism  ia>iw< 

J^J^J?  between  the  declaration  and  the  bond,  hut  tbnPdoe*  <nk* 
-  appear*  Oyer  of  the  bond  was  not  prayed;  the  ^vranoe^ 
might  have  been  pleaded,  or  objected  to  on  thetrifl&r  jtfien 
a  verdict,  it  would  be  too  late  to  take  advantage  of  k;  for 
though  a  bond  is  necessarily  a  part  of  the  record,  mwnmj 
cases  where  the  condition  is  for  the  payment  v£  menm^1 
because  the  judgment  must  be  entered  up  according  to  i 
condition;  yet,  it  does" not  appear  to  be  equally 
thatbonds  with  cottateralcondition,  should  he  so  4 
If  any  advantage  can  be  derived  to  the  defendant  i 
tenor,  he  must  spread  it  upon  the  record,  either  by 
or  by  a  demurrer  to  evidence,  or  by  a  bill  of  exceptions  ; 
or  lastly  by  a  special  verdict. 

3.  Another  point  not  noticed  in  the  argument  occuwod* 
to  me  in  reading  it ;  no  damages  are  laid  in  the  decbnUM* 
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ifp&im  imMfl*  administrators,  it  is  not  necessary  to  lay  *mt>  1808, 
dataaga*  ib  the  declaration  in  soi  action  of  debt.{a)  in  the  c^w^*Ll 
<m**aB  Afdei  v.  Turnbul^  May,  1806,  i  gave  it  as  my  other* 
opinoa  that  die  wit  is  to  be  considered  a*' a  part  of  the  p^L 
record^  for  the  purposes  of  amendment*  From  my  note  erf  — — — - 
thdt«ase*tter4  was  no  difference  of  opinion  upon  that  point;  ^  eJ  £' 
timsdectarabion  ma*  then  be  amended  far  <he  writ,  and  that  Wash.    212. 

...  Steven*  v. 

omission  cured.  JTAiie. 

In  addition  to  the  errors  above  mentioned,  it  was  said 
that  in  the  case  of  Craghill  and  others  the  declaration  was 
erroneous,  in  that  it  charged  the  defendants,  who  were 
a$jr'#*ci<***m>.with  a  breach  of  n  condition  of  their  bodd, 
far  that  Little*  (the  pincipal,  m  the  bond,)  had  not  accounts , 
ed  for,  and  paid  the  taxes.  How  this  might  have  been 
upaa  +*fmciad  dmmtrrtr*  where  the  want  of  a  due  obaer- 
vatee  of  grammatical  -oto  technical  piwciakm  might  haftfe 
bc#*aaligtted  as  error,  I  need  not  aay.  But*  at  prtment? 
liflgiiryiw  the  objection,  unimportant.   -. 

Thtreis,  bowover,  one  errorrcoinmaB'toi>oth  thfese^aftes? 
wbkhS  oanwkras  important*  From  the  most  attentive  ^exa- 


mination of  the  act  of  Assembly £b)  I  am  foHy  satisfied  that  a  (b)  E<L  1794, 
writaf  inquiry  ought  not  to  be  executed  in  theOeneralCourt,  ^  42.  ifc*. 
«  i)i«trmt  (ktorts*  at  the  term  next  succeeding  the  ride  c«f>  \7^ 
imfOb* which  the  office  judgment  is  confirmed.    .-Because 
thfcdefendant  has  the  whole  of  the  next  succeeding  term 
totfet  nskie  that  office  judgment,  -and  plead  to  issue,  V  he 
rhaoses^otftdo.     Upon  this  ground,  I  think  the  judg- 
imsm  1  on  Cttjeonsy  andt  therefore,  that  it  urast  fee  reversed, 
the  finding  of  the  Jury  upon  the  writ  of  inquiry  set  aride, 
aapi  the  cause  remanded  to  the   General  Court  to  be  there 
ppttcooded  in,  as  if  the  writ  of  inquiry  had  never  been  exe- 
at ted,  and  the  cause  had  still  remained  on  the  docket  in 
that  Court. 

Judge  Roane.    The  case  of  Branch  v.  The  Common- 
HBcUl>  (MS*  October  1 1605,)  which  was  much  argued  upon 
VifclS.  3M 
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mat,  180*  the  very  point,  seems  conclusive  that  the  breach  in  tkk 

Crarfiill  and  cafe  19  we^  a8ftigned*      But  the  General  Court,  I  think, 

other*      erred  m executimg  the  writ^of  inquiry  bt  the  team .iftffcjch 

Page.       it was  done :  die  party  should  have  had  the  -whole  term  to 

"'  set  aside  that  judgment  and  plead  to  issue*    This  segns  so 

plain  upon  the  several  acts  relating  to  the  subjaa,T.ihsi  I 

shall  content  myself  with  referring  to  the  exposifiqn .  thei*- 

of  made  by  the  appellants'  counsel. 

As  to  a  variance,  in  the  case  of  securities,  in  relation  ts 
the  date  of  the  bond,  I  can  see  none.  In  the  case  of  the 
securities  the  recovery  is  upon  a  bond  executed  in  Novem- 
ber,  1801,  for  the  taxes  of  1801 ;  and  in  that  of  .the  oiji- 
tmtraUm,  it  is  upon  a  bond  of  November \  199%,  for  ffc 
-taxes  of  that  year.  This  variance  cannot  be  made  oft, 
unless  you  take  for  granted,  that  the  bond  referred  tpipdp 
ease  of  the  administrators,  is  the  bpad  upon  which  dw  other 
.  judgment  was  also  rendered :  but  I  will  lather  *ak£  if  tttt 
there  were  two  bonds  for  the  two  years,  and  tha^ow^of 
these  judgments  is  founded  or*  one,  and  the  other  on  die 
other.  There  is  nothing  in  the .  record  which  forjwjs  jjhit 
-presumption,  and  die  objection  would  not.  ppfciro  have 
occurred,. had  not  the  two  cases  been  brought  on  and, sub- 
naitted.together*.  ,    .  .  u  r 

On  the  ground .  of  prematurely  executing  the  writ,  of 
Inquiry,  I  am  of  opinion,  that  the  judgment  be, jjjy^sjjD. 

..  Judge  Fx,xiUKa  said,  it.  was  the  uqapuapous  opinionpf 

-  the  Court  (absent  Judge  Lyons)  that  the  judgments  in  both 

cases  should  be  reversed,  on  the  grant}  af  ptwmrttfrtly 

executing  the  write  of  inquiry. 

.   t 


•    .      *■"   • ;    1 
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Tuetduj, 

1  WhiiloW  and'  others  against  The  Commonwealth,      ^«  -  &. 

tim*'  (In  two  cases.)  ~ 

'fhtSE  were  two  several  actions  of  debt  brought  m  the  In  a  suit 
General  Court,  in  which  judgments  were  rendered  in  ga„lft  *  Awe 
favour  of  the  Commonwealth.  obligors,    a 

t1  9,  9  ttxtb     being 

The  records,  in  both  cases,  as  brought  up  by  writs  of  cer-  omitted ;    it 
ttorari,  commenced  with  a  declaration   ih    defbt  against  J^^e^de- 
benjamin  Winston,  Winslow  Parker,  Joseph  Wood,  Jan.  claration 
£Rjah  Morton,    and  George  Mbrton;  which  stated  that  Wtre  securi. 
uVd&ffidants  on  the"  28th  of  ApHl,  1T85,  by  their  wri-  *e*. ^"im; 

:^,  ,t.  r      '  '     J  but  it  not  be- 

'  fihg  obligatory,  sealed,  &c.  acknowledged  themselves  to  ing     alleged 

^oe  held'  and  firmly  bound  to  "  the  Commonwealth  ofTtr-  J^J16  £f 

Jtma^  in  the  sum  of  ten  thousand  pounds ;  for  the  pay-  °°nd;    .**& 

mentbf  which  to  u  the  treasurer  of  the  said  Cofnnionwealth  batementha- 

'*  for  the  time  being,"  they  bound  themselves,  &c.  to  whkh  £3*  ^e6" 

"  writing  obligatory  there  was  a  condition  to  the  following  Court,  after 

efcct  annexed,  viz.  that  if  a  tettzmR&wlavd  Thomas  fhe)r&n  the  plaintiff; 

?menSinecI,;  late  sheriff  of  the  said  Courity  of  Orange,  shldl  JJJ^e8UJ^ 

"weff  &d'  truly  collect,  pay  and  account  for  all  the  taxes  and  Hgt.r   not 

duties  in  the  County  of  Orange  for  the  year  1 784*  according  ^eld*     WM 

to*!aV,  and'  pay  the  same  to  the  treasurer  of  this  Com-  (though  not 

mmtVeSfth  for  the  time  being,  and  Ms  successors,1  for  the  the  declara- 

use  of  the  said  Commonwealth,  then  the  obligation  to  be  tlo.n»)      *n.d 

voia,*«c.     The  breach  is  assigned  by  stating  that  the  the  judg- 
'^*i .;   u    >*,  ment. 

>.  \  ifett^t*,*?}  a- sheriff  bond*  the  declaration  charging  that  he  failed  to  pay  the  taxes 
tm  demand,  instead  of/  at  the  time  appointed  by  lava,  was  held  sufficient  after  verdict. 

In  an  action  on  a  bond  -with  collateral  condition,  if  the  breach  be  assigned  in  as  gene- 
ral terms  as  those  of  the  condition,  it  is  sufficient 

In  sach  actions,  the  plaintiff  may  recover  more  damages  than  he  has  laid  in  the 
declaration. 

In  the  obligatory  part  of  the  sheriff's  bond,  the  obligors  acknowledged  themselves 
to  be  held  and  firmly  bound  to  the  Commonwealth  of  Virginia,  in  a  certain  sum,  for 
the  payment  of  which,  to  the  treasurer  of  the  said  Commonwealth,  they  bound  them- 
sdret,  fee.  the  condition  was,  that,  if  the  said  sheriff  should  well  and  truly  collect  and 
ttcount  for  certain  taxes,  he.  and  pay  the  same  to  the  treasurer  of  t bis  Commonwealth, 
to*  the  use  of  the  said  Commonwealth,  then,  &c.  this  was  held  to  be  a  good  bond,  and 
*  judgment  in  an  action  of  debt  thereon  was  sustained. 


•at,  .180*  defendants  had  not  performed  the  coBdkim  qfthtsaMwri- 

W?JJV^-1  Ji/jy  obligatory,  but  had  broken  the  same  in  this;  that4hc 

sod  others  «u^/  Rowland  Thokas*  late  sheriff  of  the  saiiCmtftf 

TheVCom»  Oraxge*  had  not  wetland  truly,  collected)  fwdandaamt* 

monwc^th'  ed  far  all  the  taxes  and  duties  due  in  the  said  C$un*jof 

'  Orange/or  the  year  1784,  nor  had  he  paid  the  *mtU*ht 

treasurer  on.  dxjcahd,  but  had  altogether  failed  is  do  ■#• 

,  whereby,  &c.    The  damages  in  each  suit  were  hid  it  tix 

hundred  pounds* 

Aprils  1800,  common  order  against  the  defendant^  Wnu- 

.   low*  Parker •*  and  Wood*  and  pJurim  capias  against  thc> 

other  defendant*.    May,  common  order  eoafinsed,  sad 

writ  of  inquiry  awarded,     jfuly,  abated  as  to  thedefenta* 

Elijah  and  George  Morton*  by  the  sheriff's  teture&atthej 

were  not  inhabitants  of  this  state. 

At  a  General  Court  held  in  November*  1800,  Juries 
were  sworn  to  inquire  of  damages,  a*d  they  sacked 
against  the  defendants,  Winslow*  Parier*  and  Wood,  Ax*** 
gea  in  one  case,  to  the  amount  of  one  thousand  nm* J** 
dred  pounds*  fifteen  shillings  and  eight  pence  haf/petm/i 
and  in  the  'other  of  nine  hundred  and  thirty<rnmcp**d*i 
seventeen  shillings  and  Jive  pence  t  for  which  jndgwrt* 
were  severally  entered,  together  with  the  costs*  Execu- 
tions issued  thereupon,  against  Winelow  «d  Parkr, 
in  which  were  recited  the  judgments  against  them  mo 
Wood*  who  was  then  dead. 

To  these  judgments  the  defendants  obtained  write  ^of 
supersedeas  from  a  Judge  of  the  Supreme  Couit  of  Ap- 
peals* 

.Randolph*  for  the  plaintiffs  in  error*  assigned  ihs  ftfo*" 
ing  reasons  for  reversing  the  judgments*  >J 

1.  That  the  bond,  instead  of  being  given  to  the  t*W 

rer*  as  expressly  required  by  the  act  of  1781,  under  which 

(a)  See  L.  V.  itwas  taken^a)  had  been  given  to  the  Commanvmdtf*  1  T** 

40.  sect  4.  hond  not  being  in  the  record,  as  h. ought  tflbe.in^ft***115 

p.  153.  of  debt,  reference  must  be  had  to  the  declaration,  where  the 

error  sufficiently  appears. 
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. '  If  it  be  sAidthat,  although,  a  m^Mieo^iiotbe«ii^^  ^A^tsos. 
#4  on  the  bond,  yet  it  would  be  good  in  as  action  at  com-  '^vtod^ 
ign*  fan*,  op  the  authority  of  the  case  of  Jofinstonttv.  Mtri-  and  others 
wither  ;(a)  it  mey  he  answered  that  no  decision  has  gone  The  Own, 
so  far  as  to  say,  that  where  a  bond  ought  to  be  gives  to  an  inonwetkh, 
imSmdml,  it  cap  be  given  to*n  ideal  character,  such  as  the  (a)  3  q^ 
Commonwealth,  and  aa  action  be  sustained  upon  it*  523. 

2*  That  the  Court  of  Orange  County  had  no  right  to  take 
a  bond  from  the  obligors  as  sureties  of  Rowland  Thomas, 
kUthcrif;  he  being  then  out  of  office,  as  admitted  by  the 
declaration  j  and  there  being  no  law  at  that  time,  which 
4Uborised  the  appointment  of  a  collector;  or  at  any  other 
ime,  except  where  the  sheriff  had  failed  to  give  bond  and 
tecuvity  for  die  due  collection  of  the  ta3.es ;  which  was  not 
shewn  to  have  been  the  ease  here*  The  question  then  is, 
whether  the  sureties  of  a  sheriff  are  bound  by  a  bond  not 
authorised  by  law* 
3.  That  the  breach  assigned  was  too  general*     There 

was  a  variety  of  taxes,  due  for  the  year  1784,  some  of 
whtth  were  comprehended  in  the  assignment  of  breaches* 

'  elhery  not*    Breaches  must  be  so  specially  assigned  as  to 

'  enable  the  party  to  defend  himself* 
'  -4^  It  is  not  stated  in  the  record  thai  the  sheriffs*  bound 
at  aft,  although  die  power  of  taking  a  bond  for  the  collect 
tkmof  the  revenue,  can  be  exercised  by  the  County  Court 
in  no  other  manner*  than  in  conjunction  with  the  sheriff 
hhhself.  Is  a  bond  good  which  is  given  by  die  sureties, 
taltss  the  sheriff  himself  be  bound? 

5.  The  bond  requires  the  taxes  to  be  accounted  for 
according  to  law;  the  breach  assigned,  as  affording  a  cause 
-ftfattien,  is,  that  Rowland  Thotna*  did  not  pay  them  on 
demand;,  whereas  there  is  a  specified  time  for  paying  the 
tttlfes,  and  the  demand  might  have  been  prior  to  that- time. 

He  Attorney  General  for  the  Commonwealth*  Th6 
ejections  of  Mr*  Randolph  are  merely  technical.    If  & 
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Way,  180*.  could  be  demonstrated  that  diisr  bond  was  tot  taSfti  ft  && 
Sj^'^J^  formity  with  the  statute,  still  it  would  be  a  good  Bond  Ht 
«nd  others  common  law.  It  is  the  same  case  in  principle  With  yftfc 
The^Com-  stons  v.  Meriwether, {a)  Washington  V.  Stoith,(py%A 
munweahh.  jgeaje  v.  Dovmman.{c)  .  J    fc* 

(#)  3*  CVt//,      **ut  *e  provirfons  of  the  law  are  substantiate/  coinpned 
?23'  with;  for,  although,  the  bond  is  given  to  the  Commonwealth; 

(c)   l   Coil,  yet  it  is  conditioned  for  the  payment  of  die  revewte  tothe 
3*9-  Treasurer, 

As  to  the  second  objection,' it  has  arisen  from  tfce'unsap- 

prehension  of  a  word,  which  was,  perhaps,  inafceoratefy 

used.    The  term  late  sheriff 'was  Inserted  in  the  deciaratiab 

merely  as  descriptive  of  the  person ;  and  has  reference  tb 

die  time  when  die  declaration  was  filed.     It  is  an  usual 

expression.     Thus  we  say  late  merchants'  and'  pttrnftfc* 

Numerous  instances  may  be  adduced,  in  wMdi  'die  ftrttt 

of  pleading  is,  as  here  stated.  "  !     '  ,Q 

The  third  exception,  that  the  breaches  are  too  gehertitfy 

assigned,  has  already  been  settled  by  decisions  of  th&Gttifc 

(<0  2  Call,  in  the  cases  of  Branch  and  others  v.  The  CommonkueaMXjf) 

(e)Oct.  I7tb,  and  Branch  v.  Randolph,  Gov.  &c(c)      To  thWe'ifl^  fife 

1805,  MS.  'added  the  following  British  authorities:  Hancrtk^.  /W/ 

(/N  Cro.  ya*  and  others,  executofs  of  Crouch^ /)'  Salman  v.  Bradthatttfg) 

?7)Nb7l304  Proct€r  v*  Burnet,(ti)  Hughes  v.  Richman,(i)  IA;  %Ap6H£~ 

(A)  3   JHod.  fon  v.  Merricke,(Jt)  and  G'ry/w  v.  Baynton;(J)  in  most  of 

(f)  Cow/>.125.  wKicK'   cases  it  was  held  that  a   general  *  atteigfctfbt  of 

(i)  2  £?««•  breaches  was  sufficient.  *  "  ^ 

flirr*  by  Wma. 

411.  note  4.       In  answer  to  the  fourth  objection,  it  may  be  proper  t& 

31.  3  BuUtr  remark,  that  prior  to  the  decision  of  dm  Court  ta  Ae  tease 

(m)l  Hemnr  of  Lejtiuich  and  others  v.  Berkeley,  i$c.{m)  fluid:  Yio^ad- 

Wiifu^ri?,-verte(i  to  the  propriety  of  shewing  that  the  shertfTwis  deal!, 

%      *    '[    or  that  a  judgment  had  been  obtained  agaitast  Iliad.  *    I  "ted 

*  -   supposed,  that  as  it  was  usual  to  get  a  judgment  agaliit 

the  sheriff  on  motion,  in  the  first  instance,  it  difffefed' HKe 

'case  of  a  sheriff  from  that  of  any  other  persdfa. r  Uttti'if  vk 

look  into  the  case  of  Lejtwich  and  others  v.  Bhrktfcy;  &t> 

we  shall  find  that  it  is  expressly  charged  in  the  dethtti&m. 
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Jltffc  the^hcriff«fa^4  the  bond;  and  that  the  Court  graupd-,  kay,  wq$. 
<d  theiy  opinion,  on  that  nixuraMaincft.  I  then  adduced  am  ^f^X^  * 
thorities  to  shew,,  that  the  party  could  not  otherwise  avail  ,and  ot^erv 
Jppself  of  the  objection,  but  fc(y  jdea  in  abatement.^)  As  Th^VC<». 
this  is  a  mere  technical  ride,  contrary  to  the  justice  of  the  n><m  wltfe, 
igie,  the  Court  will  not  carry  it  further  than  it  has  been  ^*  See  5 
by  former  decisions  Bae.   At* 

According  to  the  authority  last  cited,  the  Court  will  x65. 
presume  the  obligor  to  be  dead,  whose  name  is  omitted  in 
the.  declaration*  in  order  to  support  the  judgment :  and  this 
j*a  complete  answer  to  the  objection,  that  the  bond  appear? 
#>  have  been,  given  by  the  sureties  without  the  principal 
^having  executed  it* 

:  Th£  fifth. exception  is,  that  it  is  charged  in  the  declare 
tipi^  that  the  taxes  were  not  paid  on  demand.  This  is  the 
jpode  pf  dgclaripg.on  alj  bonds*  Few  bonds  are  payable 
on  demand,  yet  it  is  always  stated  in  the  declaration  that 
th^weretp  be  paid  by  the  defendant,  when  thereto  re- 
jfpirtdi  yet  the  plaintiff  is  never  required  to  prove  a  de- 
jOWfa  .  The  Court  will  pre^upie  after  verdict,  that  enough 
jsp^p^red  to  the  Jury  to  warrant  it-  As  to  the  objection 
tbp^  there  .might  have  been  a  demand  before  the  taxes 
•were  due,  it  cannot  b$  presumed  that  the  Court  instructed 
Aft  Jury  improperly. 

•  Thup*4mj>  May  19.  The  Judges  delivered  their  opi- 
nions, 

.    Judge.  T.ucksr.    The  errors  insisted  on  are  : 

,  1»  That  the  bond  for  the  collection  of  the  taxes  is  given 
la  the  Commonwealth*  instead,  of  the  treasurer,  as  the  ac,t 
•jfyects,(£)  and,  therefore  void*  under  the  decision  \u  Sty-  (*)   2r<M*m- 
.##L  y,.I*e,  Governor,  &*.3.<Ml>  421.     But  although  the  J£  JJJ  J 
hond  begin*  with  an  acknowledgment  that  the  defendants  •*•  Wis. 
jSM^^eid^ndirpjUy  found  to  the  Cofymonzpealthi  it  proceeds 
tosay  .^at,  the  penalty  U  to  be  paid  to  phe  Treasurer  fof  the 
V&qftAQCQfimpmvcalthi  which,  brings  it  within  the  inten- 
tion of  the  law.    And  though  it  was  said  that  the  Common*' 
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tr»T,  T8M.  wntfM  (being  an  **W£e*oa)  could  i 
^jj^jjj*'  upon  it,  die  oaae  of  Bibb  v.  Cfrwl*«*»tfX«)  famishes a  pie* 
and<*bet%  ceddnt  to  the  contrary*  And  that  of  Whmm  W  uW  Cfc*^ 
Ttke^Com-  ^rn»eakki(h)  is  a  still  stronger  case;  for, there,  the  bml, 
toonwefckh.  ^ich  was  for  the  forthcoming  of  property  taken  in  «uc«^ 
<a)  t  JFa#A.  t*°tt  **  *•  suit  °*  t*le  Commonwealth,  appeare  to  kav*< 

?i  •  ^  been  taken  to  the  therijf.     Yet  the  Commoaweakh  obtafai 

ip)    9  Co/7, 

990.  cd  a  judgment  on  motion  in  the  General  Cottrt,  *»d  thia 

Court  affirmed  the  judgment 

«.  That  the  Court  had  no  right  to  takesttckaboftiftuii 
a  late  sheriff*    In  the  first  place,  it  does  not  a^»pea*,4ma 
this  record,  but  that  the  party  might  have  Jxfen  shetiiy  * 
the  time  of  giving  this  bond ;  for  the  declarMhnvmfymim 
tions  Wthelono  as  late  sheriff  of  Qrtmg*,  dewed*.      Of 
course,  the  word  late  may  refer  to  the  trtae  of  bringing 
the  suit,  or  filing*  the  declaration*     ad.  The  bond  m  «* 
set  oat  in  hetc  verba;  and,  m  this  <Ja*e,  is  tfpt  4&a&m$mtp 
a  part  of  die  record:  being  a  bond  with  a  eoUa*ew*fcoad*- 
tion,  and  not  for  die  payinent  of  motocy  *>ft]y,  iA  Wfcfeh 
-case,  it  is,  from  necessity,  in  moat  cases  A  'pnrt*£t|*^ 
record.     3d.  The  collection  of  the  tdaes-dae  felt  tba  yaar 
(c)Ch.7.and  if  84,  having  been  postponed  by  twoacta,(c)  a  sWbsecftMttt 
Jtoy^Tthat  act  P^sed  in  November^)  for  the  purpose  nf  ^imtflirgfi  |far 
?5Tcii  oi     a^cr^3  ^or  that  y0*1" to  makfi  the  collection  of  thou  too**, 
although  their  times  should  have  expired,  and  declares  that* 
where  any  sheriff  had  given  bond,  as  by  law  jifrectod,  or 
should  thereafter  give  such  bond,  he  shall  continue  to  <«*- 
lect  the  public  taxes,  for  which  he  may  be  accountable,  ^ 
the  same  manner  as  if  his  time  had  not  expired j  sa4  he 
subject  to  the  same  penalties*    Under  these  wcumtranocfa, 
such  a  bond  as  this  is  supposed  to  have  heanf >  fecmaJto 
have  been  authorised  by  law*  -        , 

3.  The  breach  is  alleged  to  be  aseigoed  tfo  -geaffc^lfep* 
71  It  is  in  the  words  of  the  condition.  So  it  Was- to  the  'CMfe 
of  Jdhmons  vi  Merbvaher,  S'Call,  538*  and  &ra*ck  ^r% 
The  Commtnmeakk, S  CaU,  510.  and  Bratofh  v,  Jttoute&k^ 
October  term,  1805 ;  and  so  .was  the  cttee  otf  £tfetf*  tilfmi 
ntstrator*  v.  TAr  €<tom4iiVK*ti$h)  decided  j**efefcy. 
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4b  That  it  was  not  ttated  in  the  declaration  that  the  she-  mat,  1808. 
riff  wag  bound  in  the  same  bond.     This  was  not  necessary  ^  ^whwiow 
it  appearing- from  the  declaration  that  he  is  dead.      The   and  others 
Court  will  presume  that  his  name  is  in  the  bond,  which  is  The  Com- 
not  spread  upon  the  record,  and  which  the  defendants  have  "1onwe>>tlu 
do*  denied  to  be  their  act  and  deed.     And  this  circum- 
stance, viz.  that  it  appears  that  the  sheriff  was  dead  before 
this  suit  was  brought,  seems  to  me  to  distinguish  this  case 
from  Lcftwich  v.  Berkeley y  1  Htn>  and  Munf.  61. '  There 
it  appeared,  there  was  another  obligor  not  named  a  de- 
fendant, and  not  appearing'  to  be  dead;  and,  therefore,  the 
judgment  was  reversed,  because  all  the  obligors  who  are 
sttve  must  be  sued  jointly,  or  each  of  them  severally.    But, 
atf  all  the  surviving  obligors  are  brought  before  the  Court 
at  once,  I  see  no  reason  to  consider  it  as  am  objection  that 
they  have  tvot  been  severally  sued.      They  might  have 
pleaded  severally,  if  they  had  a  several  defence.      Having 
mfede  none  it  is  to  be  presumed  they  had  none  to  make. 

5.  The  breach  is  laid  that  the  taxes  were  not  paid  on 
demand.  This  might,  for  aught  I  know,  have  been  shewn 
ara  cause  for  a  special  demurrer*  But  the  objection  seems 
tester  to  be  too  late  when  die  party  has  wilfully  stood  out 
against  the  course  of  the  Court,  and,  for  die  first  time* 
comes  into  this  Court  to  point  out  matters  of  error  in  point 
or  form* 

In  perusing 'the  record,  an  objection  occurred  to  me 
winch  was  not  noticed  at  the  bar.  The  damages  laid  in 
the  declaration  are  only  600/.  The  damages  assessed  in 
©toe  of  these  suits  are  upwards  of  900/.  and  in  the  other 
l',906&  And  I  was,  at  first,  inclined  to  think,  that  the  same 
reasoh  which  restrains  a  plaintiff  from  recovering  more 
damages  than  he  demands  in  his  declaration,  in  an  action 
founding  merely  In  damages,  would  apply  to  these  cases. 
But  I  find  that  this  point  occurred  in  Johnstons  v.  Meriwe- 
ther, 3  CaMy  524.  and  again  in  Payne  v.  Ellzey,  2  Wash. 
146.  and,  in  both  cases,  was  disregarded.  My  doubts  are 
consequently  changed  into  submission.  Yet,  I  cannot  help 
•aying  that  such  a  practice  has,  in  my  opinion,  a  tendency 
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may,  1808.  to  mislead  a  defendant,  who  may  think  it  not  worth  while 
v'jfT''J^^  to  defend  a  suit,  where  the  damages  are  laid  at  iO/!.  only, 
and  others  but  would,  probably,  be  roused  on  receiving  notice,  that 
The  Com-  ^e  might  be  subject  to  the  payment  of  2,000/. 
monwealth.  Upon  the  whole  I  think  the  judgments  ought  to  be 
affirmed* 

(a)  1  Wash.     Judge  Roane.     The  case  of  Bibb  v.  CauthorneSa)  and 

91 

(M  Oct.  1805.  Branch  v.  Randolph,  Governor,  £sfc.(£)  overrule  the  objec- 

MS-  tion  to  this  bond  as  standing  in  the  name  of  the  Common" 

wealth,  instead  of  being  payable  to  die    Treasurer;  if, 
indeed  it  be  not  substantially  so  payable,  as  appears  by  the 
solvendum.     In  the  former  case  the  bond  was  precisely 
like  the  present  as  to  the  point  in  question :  in  the  latter 
the  bond  was  payable  to  die  Governor  instead  of  the  Trea- 
surer.   That  bond  was  dated  in  May,  1784,  and  was  bdd 
(c)  Ch.  40.  p.  good,  notwithstanding  that  the  act  of  1781,(c)  speaks  of 
of  Cban.  Rev.  ^c  bond  as  being  payable  to  the  Treasurer,'  and  that  the 
(J) £c*.G>ae.  act  of  lT92,(d)  first  expressly  made  the  sheriffs*  bonds 
sect  8  d  121.  Pavab'e  to  the  Governor.     These  decisions  proceeded  upo* 
the  ground  that  the  acts  of  1748,  and  1755,  making  the 
sheriffs'  bonds  payable  to  the  King,  as  also  the  ordinance  of 
(#)  C^.iect  convention  of  1776,(e)  were  still  in  force,  and  governed 
Cha*.  &*v.  the  construction  of  the  question. 

As  to  the  criticism  upon  the  expression  u  late  sheriff 
I  will  either  take  it  to  be  an  averment  by  the  plaintiff  in  the 
declaration,  as  was  argued  by  the  Attorney  General,  and 
not  as  contained  in  the  condition  of  the  bond ;  or,  if  k  even 
be  in  the  condition,  that  he  was  appointed  a  collector  of  the 
taxes  after  his  sheriffalty  had  expired,  and  that  that  expres- 
sion was  only  used,  as  a  descriptio  persona,  not  varying, 
however,  his  quality  as  collector.  It  is  clear  that  at  that 
time  collectors  of  the  taxes  were  in  several  instances  recog- 
nized by  our  laws. 

These  are  the  objections  which  occur  in  this  case.  Tlie 
objection  on  account  of  the  generality  of  the  breach  was 
overruled  yesterday  in  the  case  of  Little's  Administrt^ 
tors,  &?c.  v.  The  Commonwealth.  '    ■ 

I  am  of  opinion  that  both  judgments  be  affirmed. 


monwealth. 
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Judge  Fleming.  The  grounds  of  the  opinion  of  the  may,*1808. 
Court,  in  favour  of  affirming  the  judgments,  having  been  so  ^^^^ 
fully  stated  by  the  Judges  who  preceded  me,  it  seems  unne-  and  others 
cessary  fbr  me  to  say  more  than  that  I  am  of  the  same  The  Com- 
opinion. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
ments of  the  General  Court  affirmed. 


Sally  Cogbiil,  Mother  of  Sally  Nelson  Cogbill,      rbur*day, 

May  12' 

against 
Hill  Cogbill,  Thomas  Cogbill,  and  others. 

'   THE  will  of  John  Cogbill,  deceased,  duly  executed  to  A   testator 

.pass  real  estate,  was  admitted  to-- record  by  the  County  ^jn^jn  due 

Court  of  Chesterfield^  on  the  8th  of  February,  1808.     At  fo"»  °J  ,aw- 

legatees  baying  afterwards  died,  in  the  life-time  of  the  testator,  he  gave  verbal  in- 
structions for  a  new  will,  which  were  committed  to  writing  by  bis  friend,  in  order  to 
take  the  advice  of  counsel,  as  to  the  legality  of  the  limitations  therein  contained. 
•The  testator  afterwards  drew  up  a  memorandum  (nearly  agreeing  with  those  instruc- 
tions) all  written  with  hi*  tnon  hand,  but  in  which  hi*  name  no  where  appear*,  and  gave 
It  to  the  same  friend,  together  with  the  original  will,  for  the  purpose  of  drawing  a 
Hew  will  from  the  two.  The  draught  of  a  new  will  was  accordingly  prepared,  com- 
prising the'subject  matter  of  the  original  will,  and  the  memorandum ;  and  being  pre- 
sented to  the  testator,  was  approved  by  him ;  but  the  signing  of  it  was  postponed, 
until  he  could  also  execute  a  release  of  a  mortgage  which  he  held  on  part  of  the  estate 
of  his  deceased  brother.  The  release  was  prepared,  and  approved  by  the  testator ; 
b*,heis^  interlined,  was  returned  to  the  person  who  wrote  rt,  to  be  transcribed.  Be- 
fore a  fair  copy  was  made  and  delivered  to  the  testator,  he  was  in  a  state  of  delirium, 
•and  so  continued  till  he  died,  without  having  executed  the  release,  or  the  draught  of 
the  new  wilL  The  memorandum  (written  with  hi*  own  hand,  without  hi*  name  appear' 
ihg  in  any  part)  was  established  as  a  good  codicil  to  pass  pergonal  estate,  although  it 
renamed  in  the  bands  of  the  writer  of  the  draught,  from  the  time  when  it  was  first 
delivered  to  him,  until  after  the  death  of  the  testator. 

In  this  case,  the  testator  having  drawn  his  pen  through  eertain  words  in  the  memo- 
randum, (leaving  them  still  legible,)  and  the  writer  ot  the  draught  having  inserted 
therein,  in  the  presence  of  the  testator,  and  with  his  assent,  certain  other  words, 
(mere  expletives,)  which  were  erased  by  him  after  the  testator's  death,  these  era- 
sures and  interlineations  were  held  not  to  vitiate  the  instrument. 

If  an  entry  be  made  in  the  minute-hoot  of  the  clerk  of  a  District  Court,  and  part  of 
it  be  omitted  in  the  order-book  signed  by  the  Judge,  the  order-book  cannot  be  amended 
from  the  minutes  after  the  term  at  which  the  proceedings  were  had 

A  party  appellee  cannot  be  received  as  a  witness  for  his  co-appellees,  either  upon 
Jliaieleasing  to  them  his  interest  in  the  subject  in  controversy,  or  upon  hi*  or  their  de- 
positing with  the  clerk  a  sum  of  money  su  fficient  to  cover  the  costs. 

In  a  contest  about  a  wdl,  a  person  who  was  not  a  party  in  the  County -Court  may, 
byhecoming  interested  afier  an  appeal  to  the  District  Court,  be  admitted  a  party 
wre,  and  carry  up  the  cause  to  the  Court  of  Appeals  ;  but,  on  reversing  the  judg- 
ment of  the  District  Court,  and  affirming  that  of  the  County  Court,  such  party  can 
•oiy  recover  the  costs  in  the  District  Court* 
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mj.t,  1808.  the  same  tine,  a  separate  writing,  in  which  the  name  *f 
V*JT^J*''  John  Cogbili  no  where  appeared,  (but  which  was  wholly* 
y.         written  by  him,)  was  offered  for  probate,  by  SalfyJ/ekon 
others!"    Cogbili^  the  principal  legatee  therein,  as  a  codicil  in  the 
■  ■■  said  will,  and  as  sufficient  to  pass  the  personal  estate.  Pro- 

bate of  this  writing  was  opposed  by  Hill  Cogbili,  Thomas 
Cogbili)  and  others,  the  heirs  at  law  of  the  testator ;  but  the 
Court  of  Chesterfield  admitted  it  to  record  u  as  a  codicil  U 
"  the  last  -will  and  testament  of  John  Cogbili)  deceased" 
From  this  order  an  appeal  was  taken  to  the  District  Court 
of  Richmond^  where  the  judgment  of  the  County  Court 
was  reversed.  Sally  Nelson  Cogbili)  who  stood  as  the  only 
party  appellee  in  the  District  Court,  being  dead  at  the 
time  of  the  decision,  an  appeal  was  taken  in  the  name  of' 
Sally  Cogbili^  mother  of  Sally  Nelson  GogbiU,  to  this 
Court. 

.  During  the  progress  of  the  trial  in  the  District  Court, 
Hill  Cogbili^  one  of  the  appellants  released  in  open  Court 
all  interest  which  he  might  have  under  the  will  of  John 
Cogbili  in  the  personal  property  mentioned  in,  the  writk^ 
produced  in  Court  as  a  codicil  to  the  will  of  the  said  John 
Cogbili;  and  with  the  consent  of  the  other  appellants,  the 
appeal  was  dismissed  as  to  him.  He  was  thereupon  sworn 
and  examined  as  a  witness  in  die  cause  ;  to  which  the 
counsel  for  the  appellee  objected. 

The  minutes  of  the  proceedings  contained  the  dismission 
of  the  appeal  as  to  Hill  Cogbili;  but  the  order-booky  signed 
by  the  presiding  Judge,  omitted  that  circumstance*  Hill 
Cogbili  consequently  appeared  as  a  party  appellee  in  the 
Court  of  Appeals.  ' 

The  case,  abstracted  from  the  collateral  points  which 
arose  in  it,  was  this :  John  Cogbili  being  seised  and  pos- 
sessed of  a  very  considerable  real  and  personal  estate,  and 
having  neither  wife  nor  child,  made  his  last  will  and  testa- 
ment in  these  words : 

u  In  the  Name  of  God,  Amen.  I,  John  Cog&iul,  of 
"  the  parish  of  Dale  and  County  of  Chesterfield)  beittg  of 
"  sound  mii\d  and  memory,  thanks  to  Co»  for  the  «arae, 
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*'  and  being  desirous  of  settling  all  ray  worldly  affairs,  and  mat,  1808. 
44  disposing  of  the  estate  wherewith  it  hath  pleased  God  to  v*£* •JTJp' 
u  Mess  me,  do  make,  publish  and  ordain  this  my  last  will         y. 
44  and  testament,  in  manner  and  form  following ;  that  is      ^her* 
44  to  say,  >  '  '  '      ' 

44  Imprimis,  I  give  my  soul  to  God,  who  bestowed  it 
14  on  me,  and  desire  my  body  may  be  decently  buried  by 
44  toy  executors  herein  after  named. 

44  Item,  I  give,  devise,  and  bequeath  to  my  niece,  Satley 
44  Hill;  daughter  of  my  brother  Jessee  Cogbill,  deceased, 
44  her  heirs  and  assigns  for  ever,  the  seven  negro  slaves 
"fallowing,  to -wit,  Nancey,  Maria,  Beckey,  Stephen,  Lucy, 
*  Amey,  and  Patience^  with  the  future  increase  of  the  fe- 
44  males*  Also,  two  horses,  one  light  grey,  and  one  dark 
44  gtey,  called  Silvertail ;  six  head  of  cattle ;  and  one  bed 
44  and  furniture. 

,  u  item,  I  give,  devise,  and  bequeath  unto  my  nephew 
44  Thomas  Nelson  Cogbill,  son  of  my  brother  jfessee  Cog- 
44  WI%  deceased,  to  him,  his  heirs,  and  assigns  for  ever,  the 
u.  plantation  and  lands  whereon  I  now  live  in,  said  County  of 
44  Chesterfield,  containing  five  hundred  and  ninety-two  acres, 
44  thore  or  less ;  also  the  following  slaves,  fourteen  in  num- 
aber,  to  wit,  Franks  Tom,  Dki,  Effey,  John,  Sytta, 
44  Priscy,  Edeth,  Archer,  Ludy,  Lizzy,  Ned,  young  Frank, 
44  Kitt,  and  Sally,  with  the  future  increase  of  the  females; 
44  also,  five  horses,  twenty-three  head  of  cattle,  ten  sheep, 
44  all  my  stock  of  hogs,  all  my  household  and  kitchen 
44  furniture  and  plantation  utensils,  (the  bed  given  to  SaU 
44  fy  Bill  excepted,  together  with  all  my  outstanding  " 
u  debts,  and  all  and  every  the  remainder  of  my  estate, 
44  both  real  and  personal,  of  every  kind  whatsoever.  But 
44  it  is  my  will,  and  I  desire  it  so  to  be,  that  my  nephew, 
u  Thomas  Nelson  Cagbill,  shall  pay  and  discharge  all  just 
44  debts  and  accounts  that  shall  remain  due  from  my  estate 
44  after  my  decease,  out  of  the  legacies  and  estate  hereitt 
44  becjueathed  him. 

44  But,  in  case  my  niece  Sailey  Hill,  and  my  nephew 
a  Thomas  Nelson  Cogbill,  should  die  without  issue  of  their 
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mat,  1808.  "  bodies  lawfully  begotten,  then  and  in  that  cote,  I  give 

^^£2^  u  the  plantation  and  lands,  herein  bequeathed  to  my  ae* 

v.         "  phew  Thomas  Nelson  Cogbill,  to  my  nephew  Jesse  C$g> 

^erT*  "  W/A  son  of  my  brother  George  Cogbill,  deceased,  to  him, 

— —  "  his  heirs  and  assigns  for  ever.    And  all  the  remainder 

44  of  my  estate,  herein  given  to  Sally  Hill  and   Thomat 

44  Nelson  Cogbill,  in  case  of  the  said  Sally  and  Thomm 

44  Nelson  dying  without  lawful  heirs,  I  give  to  be  equally 

44  divided  between  Jesse  Cogbill  and  John  CogVdt,  sons  of 

44  my  brother  George  Cogbill,  deceased,  to  them,  their  heirs 

44  and  assigns  for  ever. 

44  Lastly.  I  do  nominate  and  appoint  Charles  Graves, 
44  Thomas  Neslon  Cogbill,  and  Armistead  HUl,  executors 
44  of  my  last  will  and  testament,  hereby  revoking  all  for- 
u  mer  wills  by  me  made :  and  it  b  my  desire  that  my  estate 
u  may  not  be  appraised. 

44  In  witness  whereof  I  have  hereunto  set  my  hand,  af- 
44  fixed  my  seal,  this  9th  day  of  November,  in  the  year  of 
44  our  Lord  one  thousand  eight  hundred  and  five. 

44  John  Cogbill,  (l.  t*) 

44  Signed,  sealed  and  delivered 
44  in  presence  of  " 
[Here  follow  the  names  of  six  witnesses.} 

Thomas  Nelson  Cogbill,  the  nephew  and  principal  devi- 
see, having  died  in  the  life-time  of  John  Cogbill,  ihc  testa- 
tor, he  communicated  oraUy  to  his  friend  and  neigbbdur 
James  Ferguson,  (who  was  a  subscribing  witness  to  the 
will,  and  seems  to  have  been  consulted  on  all  his  testa- 
mentary affairs,)  those  changes  in  the  disposition  of  his  pro* 
perty  which  he  contemplated  in  consequence  of  that  event. 
Ferguson  44  told  him  he  had  better  put  down  his  intfen- 
44  tions  in  writing."  In  the  mean  time,  Ferguson  took  the 
following  memorandum,  in  order  to  consult  Mr.  Gregory* 
(a  neighbouring  lawyer,)  as  to  the  legality  of  the  proposed 
limitations : 

44  I  lend  to  Sally  Cogbill,  widow  of  my  nephew  T.  N.  Gag- 
"  bill,  deceased,  the  plantation  I  now  live  on,  containing  &9Z 
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*  acres-of  land;  and  the  following  slaves,  15  in  number-*— ,  mat,  18oa. 
41  with  the  future  increase  of  the  females;  three  horses,   V^S/^Jf 
"  ftnfrteen  headT'of  cattle ;  all  my  sheep  and  hogs ;  all  my         y. 

***  household  and  kitchen  furniture  and  plantation  utensils,  Others. 

**  except  one  feather  bed,  as  long  as  she  lives  and  continues  j.    ■    ■ 

wtbe  widow  of 'my  nephew  T*tN.  Cogbilh  And,  at  the 
tt  death  of  the  said  Sally  Cogbill,  widow,  &c»  I  give  and 
"  bequeath  to  Sally  Nelson  Cogbill,  daughter  of  the  said 
"Salty  Cogbill  and  Thomas  N.  Cogbill,  the  whole  of  the 
tt  estate  so  lent  to  her  ipother,  consisting  of  the  592  acres 
u  of  land;  the  15  slaves  above  named;  household  and  kit- 

*  chen  furniture,  stock,  &c. 

.  «  j  giVe  and  bequeath  unto  my  niece  Sally  Hill,  daugh* 
tt  terof  my  brother,  and  her  heirs  for  ever,  seven  negroes 

*  following,  to  wit-*— ;  two  horses— the  little  grey  I  bought 
"  of  \James  Ferguson— -a  dark  grey  named  Silvertail  j  all 
**  outstanding  debts  except  the  amount  of  a  deed  of  trust 
H  from  ray  brother  Jesse  Cog-bill;  the  remainder  of  my 
tt  stock  of  cattle  not  before  bequeathed,  and  one  feather 
"ibed  and  furniture*  I  also  give  to  my  said  niece  Sally 
u  Hill,  in  case  she  has  a  living  heir,  one  half  the  amount 
u  of  the  said  trust  deed  from  my  said  brother— and  the 
44  other  half  I  give  and  bequeath  to  my  grand  niece  Sally 
^  Nelson  GoghM,  with  this  proviso,  that  if  my  said  niece 
1 Sally  HiU  shall  die  without  leaving  issue  of  her  body  law* 
$  fidp  begotten*  then  and  in  that  case,  I  give  and  bequeath 
u.  the  whole  and  full  amount  of  said  trust  deed  to  my  said 
**i  grand  nieoe  Sally  Nelson  Cogbill  and  her  heirs  for  ever; 
'*  and  nr  case  of  thejdeath  of  my  said  grand  niece  without 
a  lawful  issue,  then  the  mother  to  have  the  whole,  &c. 

u  It  is  my  will  and  intention,  that  Armistead  Hill  shall 
"  pay  all  my  just  debts  out  of  the  legacy  bequeathed  to  his 
ttwifc. 

u  Charles  Graves,  Sally  Cogbill,    and  Armistead  Hill, 
"  executors  and  executrix  of  this  my  will,  &c.    My  estate 
u  not  to  be  appraised." 
tliyloiBedi 

"  Consult  Mr.  Gregory  on  this  memorandum." 
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m*y,  1801      And  further  indorsed,  obviously  with  different  ink,  but 

Coffbiil     at  wnat  t'me  ^oes  not  appear, 

*•  w  Prepare  a  release  from  John  Cdgtttt  U*  the  heiw  of 

°lxhtrt!*  u  Je**c  Cogbitt,  for  the  amount  <tf  the  within  deed  of  tntt"; 

'-  "  and  in  the  will  to  be  written,  omit  the  whole  clause  rcr 

"  specting  said  T.  Deed.     Ask   Mr.  Gregory  -  in   what 

44  manner  the  said  release  ought  to  be  made^         * l    *  *4 

In  1 807,  and  after  the  writing  of  the  above  iranorandgrf, 

Jthn  Cbgbitt  delivered  to  Fergiissti  a  paper,  whicVisrttte 

fcubject  of  the  present  controversy*  together-  widt  thartsrf- 

gmal  wilt  of  the  9th  of  Nwttobet,  1105,  and  dts'mi^ft 

to  write  a  will  by  the  two.     The  testator  IrgcdOi  u  >pi  dr 

fcight  month*  afterwards*    Ftrgutmr"  conAderbitle"^ 

*  per  as  a  memorandum  to  form  a  WiB  hp ,  iiiinii  ■imlf  ft 
"  form  the  foundation  of  a  m6W  W**-«fct  as  *4»dacjlv*!fe 
^  testator  haying  before  rcquested-Maa  te^writeapawlwiB 
u  for  him."  i  *         ;.».  \\'  to  ^nhrrw 

*  The  papfer  is  in  the  foDowiag words  r    ..  ,  v,  v  *>•  t i.V 

•'  .«  i  lend  to  SaUey  Cog*ilL>  widow  of  Thtmm^  iL€^UI, 
^deceased,  *he  plantation  I  now  live  imi  rpnf  iJMrifc  £te 
rf'taodred  and-  ninetj**Wo  acres  «fi  h?*d,  ^ Ai  fouKp* 
/^«e|frocs  noned  a*  followed^  Frank,  2%t**rJttaKt  i^Kr, 
*$okn,8ylhi  Pretty  EdetkJ  Arch**  Jbudtf  Umtfr-JM, 
4t  Ifanog  Franky  and  i3ff r  also  throe  horsey  twtJ*e  i**i 
^  of;  cattle,  all  my  stock  of  *h<^  wrfhog*  AtafeftltfW 

#  household  and  kitchen  fornkare*  and  alhinajtlffcirnian 
^  iftensik^as  long  as  -  tba  remain*  Thorn**  J&  4*titf» 

#  Widow-     I  give  and  beneath  «nto  :«S«^ifJ^;^gtf; 

^daughter  of  Thoma*  &  CegtoUr  dectaMd^M*  4M«* 

her 
4A  Cogbill,  the  above  estate  lent  to  mothcr^jthe  live  hundred 

44  and  ninety-two   acres  of  land,   and  fourteen  negroes 

"  n^med  Franks  Tom,  Did,  Efee,  John^Saffla,  *pYf*eyf 

"  Edeth,  Archer,  Ludy,  Lizzy,  Ned,  young  &ii^>,nip& 

u  JUttf  with  the  future  increase  of  the  ferasdea ;  also  three 

u  horses,  twelve  bead  of  cattle,  ten  sheep,  all  my  stoek  t)f 

14  liogs,  kll  my  household  and  kitchen  furniture  and  plant*- 

44  tion  utensils,  [together  with  all  my  outstanding  cletrts, 

\ 


u 


In  the  $%d  Tear  of  the  CommombeaWu  47* 

u  and  all  &  every  remainder'  of  my  estate  both  real  and  way,  tso& 

tt  personal,  of  every  kind  whatsoever,*]  unto  the  said  Sal-      Cogbill 
ley  Nel&on  Cogbilly  her  heirs  and  assigns  for  ever.     But  CogbiYl  and 

(lA*W)f  i  (*halldie)\  ^  (/*r)|j  other?. 

a  in  case  Salley  Nelson  Cogbill  without  issues  of  body  tf"    ' 

A  A 

a  lawfully  begotten,  then  and  in  that  case  I  givq  and  be- 
«  queath  the  whole  estate  given  to  [  Thos.*]  Sally  N*  Cogbill 
ato  be  equally  divided  between  Salley  Cogbill  her  mo- 

*  thcr,  and  my  niece  Salley  Hill,  daughter  of  my  brother  ' 

*  Jt**e  Cogbilly  deceased*  to  them  and  their  heirs  and  as** 

*  signs  for  even 

*  ;**  .Lastly,   I  do  nominate   and  appoint  CapU   Char  let 

*  Graves,  Armistead  Hill,  and  ,  execu* 
"tors  to  this  my  last  will,"  Sec* 

'  This  paper  was  proven  to  have  been  wholly  in  the  hand* 
writing  of  John  Cogbill* 

James  Ferguson  further  stated,  that  he  wrote  a  will  ill 
^conformity  with  the  testator's  instructions,  and  piirsued 
the  fbore  paper  verbatim,  as  it  was  delivered  to  him,  ex* 
•ept  as  td  the  expletives,  u  shall  die,'*  u  her,"  &c.  which 
weft  interlined  by  him  in  the  testator's  presence,  and  with 
hWxonseni^  hut,  after  his  death,  were  erased  by  the  wif* 
^fcest,  belkving  that  as  he  had  put  them  in,  he  ought  to 
strike  them  out,  otherwise  he  could  not  say  that  die  paper 
-wstt  wholly  in  the  hand-writing  of  the  testator*  The 
draught  of  a  new  will  was  presented  by  Ferguson  to  John 
G*§£iU,  who  read  it  more  than  once,  and  approved  of  h. 
jSqme  dtficuhy  arising  with  respect  to  a  mortgage  or  deed 

liiii..-.:;:    ..,;    —  f  ....>.  ...  ...  .  t»....    l:^.. *.  -^ ...  .,   ..  f  •. 

i-  .:*      i      '.  *    .         ■  .  •  ... 

*  The  words  included  within  crotchets,  thus  [  ],  were  originally 
t  written  by  John  CogbiU,  but  ft  pen  was  drawn  through  them,  Having 
^^ht  stiff  plainly  legible. 

"  "fjft  The  words  (the  Midi)  (•**#<**,)  and  (Aer>)  were  oulkted  fcy 
ifr4*QoghHk  btt  indued  by  Mr.  Fo-gwofi  is  hi*  pre**!**  a*i  wift  his 
.topsqat  They  were  afterwards  rubbed  out  by  ferqyw*  so  as  to  fcc 
scarcely  legible,  for  reasons  explained  in  his  testimony. 
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£*Y,  r«*  of  trust  wbick  John  Cogbill  h*4  upon  th^tyvl^of  hu  hf* 

V*j£j£^  ther  Jjfene  CogbiH,  W  which  nothing  had  te^  js^.,i|^ 

▼•         wiB;  he  xcqtidted  Mr*  Fergpwn  to  wri*e  a  retepe^tgj^ 

>  '  be  would  extern*  his  will.  This  release  was  to  h^^ti^i 
on  *  separate  piece  of  paper.  Ferguson  wrote  tfyf  rj^sjc 
ted  shewed  it  to  the  testator;  he  read  it,  and  approved  jty 
the  contents;  but,  being  interlined,  be  asked.  Jkrgwfmjfc 
copy  it.  Before  a  copy  was  made,  Cogbill  sent*  for  $q  ^ 
lease :  Ferguson  completed  the  copy  and  carried  it  tq  bi^ 
but  found  him  in  a  state  of  delirium,  from  which  he  never 
recovered;  but  when  he  requested  the  will  and  release  to 
be  writtenf  he  was  in  good  health,  and  perfectly  in  his 
•eases*  %   . 

'  :     !»•'.*  IU"S 

TV  instructions  for  a  will  were  delivered  to  Fergus^ 
hy  Cogbill  (as  before  stated)  about  seven,  or  ejght  months 
before  his  death ;  the  draught  of  the  new  will  was  prepare! 
and  puti^to  his  hands  abput  two  jnontfis, before  that  event; 
and,  about  a  fortnight  preceding  it,  Ferguson  c^Ued  to  see 
kirn,  when  he  asked  if  the  release  was  finished. .  On  henjff 
answered  in  the  negative,  be  expressed  an  an^ety  tWrt 
should  be  done,  that  he  might  sign  the  will..  .WlwtoAjr- 
guson  wrote  the  draught  of  a  new  will,  he  retailed  the  pa- 
per or  memorandum,  (the  subject  of  this  controversy,) 
which  was  never  out  of  his  possession  till  #{tqr  jfokn  £og- 
hilPs  death.  The  original  will  and^draught;  wef^ delivered 
■to  Cogbill;  during  whose  last  illness,  ^er^w^  meefing 
.with  a  friend  of  the  deceased,  (Edward  Archer^ t*\  his 
house,  (whom  Cogbill  had  sent  for,  as  the  witness  mjdec- 
.atoodO  and  finding  his  papers  tyfog  i*  a  y^i^4^ 
..exposed  to  his  negroes,  of  whom  only  hi*,  family  v 
Ferguson  took  the  original  will  out  of  *  spi^je^ 
.  and  the  draught  from  the  top  of  a  boo V  in  t^e  dpset, 
frfcftrmd,.  thep^  fo ,4rchsr*  t^pi^sejye^  *#jj  "  "  ^ 
;  might  execute,  the  draught  if  he  got  well  enq^gjh*  '  CogUfi 
*dyinjf  without  having  executed  the  draught,  Archer  re- 
turned these  papers  to  Ferguson  after  CogbilPs  death,  J» 
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be.]H?t  into  the  hand*  of  an  attorney.     He  accordingly  de-  mat,  1806. 
lfttred  thertv  to  AVchfbdU  kPRae,  Esquire*  by  whom  they  **££& 
¥bt  exhibited  to  Chtsterfitid  Cotaky  Coiat,  where  the        ?T 
trfafeisrwas  examined  concerning  them.    H*wa»  positive  ^SL*** 

A'to'th*  identity  bf  die  papers,  which  he  has  never  «eea — — 

&fe£,'ai*d  undertands  that  the  draught  has-been  las*.  Fer*     - 
'frtuion,  on  further  examination,  stated,  that,  after  writing 
Ae  formal  parts  of  the  will  according  to  die  original,  tad 
fitting  that  part  which  related  to  Thomas  Nelson  Gogbxfy 
fe  pursued  the  words  of  the  paper  c-r  memorandum  ver* 

'-»  ■  . 

Edward  Archer  was  seta  for  by  CogbiU,  tad  was  at  hit 
Ikmse  about  ten  or  fourteen  days  before  his  death,  when  ha 
said  that  he  expected  Ferguson  there  with  the  release  f  that 
he  *wfes  antioUs  tb  feign  the  release  ffrst,  and  then  he  would 
fign  Has  will;  that  Ferguson  had  written  his  will,  and  that 
fte  wfcs  satisfied  with  it ;  bttt  that  he  wished  first  to  release 
die  mortgage  for  the  benefit  of  Jesse  CogbiU's  estate. 
*t\uk  witness  proved  that  die  memorandum  was  wholly  im. 
^IrtncL-writfag  of  CdgbUl,  (as  did  several  others,)  and 
c&iirmed  the  statement;  of  Ferguson  as  to  die  delivery  of 
tfic  original  will  and  draught  to  him,  during  the  last  iHnes* 
btdygBitt,  ftfr  preservation. 

/-  Irthi&ald  WRae,  who  was'  counsel  For  Sally  Nebon 

togtntt,  in  the  CoUnty  Court  of  Chesterfield,  stated  that  h» 

raeivetl  the  original  will,  the  memorandum,  and  draught 

w  afinkw  will,  from  Ferguson;  that  the  draught  waa  said 

mljave  feeen'  written  conformably  to  the  original  will  and 

i^nVoraiidum,  which  last  fras  particularly  insisted  on,  as  a 

$&& 'codicil  to  the  original  will,  and  sufficient  to  pass  the 

'  ieftfottf  estate ;  that  all  the  papers  were  sent  up  from  the 

^iair  fe>  tne  doiirt;  but  the  draught  being  considered  as 

t'tiji#e  waste  pajief,  no  attention  was  paid  to  it,  and  he  had 

"licte*  seen  it  since;  but  had  understood  that  it  had  be<*n 


« 


.  f  ■ 


fttikjv  v  W  >,0v,t    i  , 


MAt;  XMfc    '  jWtf  £<#«//,  (one  of  the  appeflimts  frwn  AenCotfsts 

V*"q]^J^   Gaurtj  and  who  stood  as  on  appellee  in  this  Court  sredai 

▼•         sequence  of  an  omission  by  theckrk  of  the  Bsftrtot  Odott 

oU^*.      t»  record  in  his  order-book  iik  dismission  of  the  appeal  at 

■  to  atm,  -although  k  was  catered  on  the  mang**,)  beadgcaa* 

tdas  awknessW <  -  "vo» 

T  .  .o  .^« 
Call,  for  the  appellant,  objected  to  the  introduction  of 
<fcs§  -witness,  became,  being  a  party  in  the  can**,'  b*'  was 
kahie  for  coats;  and,  if  he  Were  received  as  a  wtoest*  lit 
wbuld  come  to  relieve  himself*  Besides,  he  was  one  of  the 
persona  entitled  to  the  lapsed  devise,  in  case  the  mess* 
sandum  should  not  be  established  as  a  codicil;  '  I«  it  drt» 
the .  record  says,  that  Hitt  Cogbill  released  «H  his  fimetest 
in  the  personal  estate  mentioned  in  the  codicil**  bathes) 
«**  a  legatee  in  the  codicil,  and,  therefore,  had  ad  interest 
*»  release  under  it*  The  effect  of  his  tewmcta?  *tfldd4e 
Jn^ive  htm  possession  of  thd  property  mdfottibutte*  •*  -  -■ 

//at/,  for  the  appellees*  If  there  be  any  iriisUpprtAtw* 
sion  with  respect  to  the  terms. of  the  reka*£-*&  atatrd  is 
the  record,  Hill  Cogbill  may  enter  it  now.  As  to  the,  other 
objection,  that  he  is  a  party  in  the  suit,  it  is  not  a  hpU  .By 
his  own  voluntary  act,  in  open  Court*  and  with  the  assent 
of  the  other  appellants,  the  appeal  was  dismissed  as  to  Win 
to  the  'District  Court.  The  dismission  was"  wWftSii  anjr 
costs ;  but,  even  if  it  had  been  with  costs,  he  mi^'iay$ 
paid  them,  ,and  then  there  could  have  been  no  o^catiaa  *• 
$0.  Jms  admissibility*  . .  1   -  -> 

*  -         -  .  '  -..•.'„    ...   ■     '  v  \ 

^  Wictham,  for  the  appellant.  There  are  two  grounds,^ 
which  Hill  Cogbill  is  not  a  competent  witness*  first,  Jfa 
.V  *  pasty  apptdke,  and  liable  for  costs.  He  cabnot;  byAis 
owitact,  release  himself  from  those  costs.  We  must  tnaVe 
the  retease,  before  he  cqtn  be  exonerated.  Secondly.  He  is 
disqualified  in  pointof  interest.  Even  U*  no  costs  werexe- 
fPVWW*!  h«  jWQubJ  n<tt  be  a.  competent  witaes^  «beiag>* 
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psst^lrrthe  oaufee.    We  item  the  legacy,  which  would,  Wttt/XSOft- 

atberais<vbe>  lapsed  by  the  death  of  TkomwNdwn  CogMU  V*c£to$>' 

brtho  tifettiftie  of  the  testator,  under  the  codmh  he  claim*  ^v. 

tM  tintrtkutee.     JSUL  CtgUV*  offering  to  be  a  witness,  for     ^^ 

the^fther1  appellees,  is  like  the  case  of  two  jotflfcHpartosera  '—■■■■  ni 

coming  into  Court,  and  the  one  offering  to  he*  a  witness  fbp 

the  other* 

V    *-.--#■  •    .  ,-i    •      -  .    .  .       ■  ■    .-  *> 

»r  The*  District  Court  having  adjourned,  Hay  suggests*} 

Ale  ♦propriety  of  continuing  the  cause;  in  order  that  that 

Ctnart  might  at  the*  next  term,  correct  the  error  in  the 

cafirpv  and:  make  the  ordtr+bwk  to  conform  to  the  imnutcss 

tty*ihat!a  cerfarvri  might  be  immediately  awarded  ta 

Mag  lip  4f*Aore  complete  record,  and  to  correct  the  errdr 

rf theciferk.  *  -f 

n-Thifl  wxd  Affposed  on  the  other  saide^  on  the  grouad  that 

<feei#a#eK)f  ¥mghm  md  FicU v*  Freeland,  had  ftdly^ctv 

dedthepofeit  thata  District  Court,  at  a  subseqaenttern^ 

had  no  power  to  alter  or  amend  the  records  in  the  order- 

fcrcA,  <ey en  fromthe  minutes.(l)  *    -     '* 

jt  '„-,f,,'f ^-j : •;«■•  : '     '  '   '    \ 

ft)  Vaughan  and  Field,  executors  of  Field,  &c.  v.  Frdeland  and  others* 
e&fcr-&wVno.  5.  p.  261.) 

J.tJ&&£  surviving  e*ecutt*v'&o:  of  .We#,  Wc  v.  Iceland  and  others; 
XfMbr4«^,lia  A  p.  377.  U  May,  1*06,  MS.) 

^Thiflwas,^ fact,,  the  some cause,  which  assumed a fttfferest  s&rje  *a 
Consequence  of  the  death  of  Vaughan,  a  party  ia  the  appeal  It  was  ori- 
gtittuy  an  action  on  the  case  upon  indebitatus  attumptit  for  good's,  wares, 
tirittuft%£uut$ie*,  brought  in  the  District  Court,  held  at  Bruntwiti 
Court-House,  by  the  surviving'  partners  of  Freeland,  Le*6K>&C*M&i*& 
Vaugban  and  Field,  executors  of  Field,  &c.  surviving  partner  of  Field  and 
Murray.  The  plaintiffs  declared  on  an  assumpsit  of  thetejfafarfthje 
lerert&nts  pleaded  "  non  assumpsit  and  the  act  of  limitations ;"  upon 
wttch*  is^ue  was  j6ined.*  iPhe  Jury  found  a  verdict  in  these  word*: 
^!rV>bf^w  Jary fhid  for  the  plaintttfe,  and  do  assearthek-  damages  to 
i\mi  8*  }Qa\»  The  clerk  briefly  noted  the  verdict  on  his  minuter  i  bat 
a  entering  it  upon  the;  order-book,  he  stated  the  finding  of  the  Jury  to 
be,  that  the  defendant*  tnemselves,  instead  of  their  testator  had  assu- 
med? i&  Thfe  jud%rilent  was  entered  at  the  October  term,  1799';  at  the 
•cWyKcrni;  \WS;  the  District  Court  permitted  the  entry  to  be  am'en>- 
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Judge  Tucker  expressed  no  positive  opinion  as  to  the 
propriety  of  cc^utagtfc*  cause,  forth*  ptityoteoffeftti* 
duci^  the  amendment  fat  tfco  erA**4toGlk  4f  &&OHm& 
Court;  though  he  Kerned  not  fufly  ^atisferftrtthr^heA^ 
-  sion  in  die  case -of  Vaughan  and  Field  v.  Frtekmdfb&Xti 
was  of  op  *ionf  that  a  certfcrftri  aright  be  tttmftled^t*  MU 
u£  both  the  minute-book  and  order4>ook>  for  ^- jfeiptft 
of  correcting  the  error  of  the  elet*,  in  o*iitiftng>parto#  *** 
entry  in  his  minute-book  in  his  order-book,  *  He*jbbbgh$ 
that  by  depositing  a  suttcieot  sum  of  motley  W^eWflfc1 
costs,  the  witness  might  be  admissible,  > '  "  *  ;'•  -a  < 

Judge  Koine  was  ckarly  of  opinion'  that  Ifefc'ohtB? 
book  was  alone  to  be  relied  on;  which  sra*  €tkck&tet& 
shew  that  Hill  Cog-bill  was  not  a  competent  witness.  There 
are  two  grounds  of  objection  So  bis  &diaitfsiBiliqfc<  fa 
being  liable  to  costs,  as  being  a  party  in  the  cause,  and  his 
interest,  as  a  distributee,  in  setting  aside  th*  <»d&:iL  ^  If 
we  go  by  the  minute«>boofc  of  the  clerk- of  the  District 
Court,  there  will  be  one  merit;  if  by  the  oM^r-W^ 
smother*  In  the  former  it  appears  that  the  sppetit  Wttfcfifr* 
missed  as  to  him ;  but  in  the  latter,  he  is  Stifi  dOftttotdlF 
party,  and  so  remains  in  this  Court.  It  has  been  decided 
in  the  case  of  Vaughon,  and  Fiektv.Ft&bhfy  aMeorr&t- 
ly  decided,'  that  the  ordet-teok  is  alose  to  be  UfcAc*  k&f, 
m  cfct**hrhig  the  records  of  the  proee*di*g»  of  A^DtotrfaS 
Courts;  and  the  distinction  was  theft  fJrope^td&alVQ 
twften  the  records  of  a  County  Court,  whicK  are  dtaftti  ijjP 
by  4te  clerk  in  His  office*  from  the  minutes  taken  in  CtatffS 

i'     •.    .     u       ..      ■  j       -      *t      i.         ;     ,  ,      :  uU.'-t^:    J.'    tmoJ 

■  I  .  ■:  *•»■.-  ...  ;.  .:;.  if  ,  .  t  ',r  u;nir3ib  JiifiUO 
ed,  so  as  to  state  that  the  defendant*'  Uttator  had  assumd*  WfifflTOL 
to  the  pleadings  in  the  cause  and  the  verdict  of  the  Jury  ' 

'The  Court  of  Appeals  (pt^eiiiLyows,  Care itto^oWaijrfltAii, 
Jadgte*)  »»et«e0tft>ejudgitltiftof*to 

''JjfrUhfcjw^i^,^^  attsnotfltW  jo#* 

r„f<  metit  entered  on  the  said  verdict,  at  another  and  ftfff/ipp ift  foyn^lftfifo 
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"■■ilT   »   * 

*9&$e  records  of  a  District  Court,  which  are  drawn  up  **Y»  ^ 
fhjnngthetii*e,  read  in  open  Court,  and  signed  oo  the  next     cogbiU 
dsphy  the  Judgi*    We  must  look  for  certainty  m  the  re-  ^^  ^ 
c^rd*  some  where;  a^dwh^recsmweao  readily  expect  to  find     otbm. 

ik***  mthe  order-book,  deliberately  signed  by  the  Judge! *-*■ 

ffc**k  appear  to  us  thai  thia  gentleman  is  a  party  in  the 
taip*?  He  certainty  is  d/wtytf/^/W/  for  we  have  no  proper 
Af*  to  go  bjr,  to  assure  m  that  he  haa  ever  been  discharged 
i*th^  Distria  Cowt*  The  question  then  occurs  whether 
a  party  on  the  record  catnbe  a  witness.  Although  he  may 
release  his  own  interest  in  the  controversy,  he  cannot  by  his 
a*#  act  get  rid  of  hie  liability  for  the  coats,  to  his  adversa* 
9,  agtd,  therefore,  cannot  be  a  competent  witness. 

.  Judge  Fleiukg  was  of  the  same  opinion. 

i  Tk*  Gmrt  gave  the  counsel  for  the  appellee*  time,  until 
tfc?  «#?*  detfi  to  losk  into  the  authorities,  to  see  whether f 
tsLmfrwU)  a  person  in  the  situation  of  Hill  Cogbili* 
haAJbeett  restored  to  hi*  competency  so  ds  to  be  introduced 
ofiQVtitnsss  in  the  cause* 

Jfawhlphy  as  to  the  competency  of  HillCoghiUs*  a  wit* 
aese^  contended  that  he  might  now  qualify  himself.  Sup- 
pose, iq  the  County  Court,  instead  of  entering  himself  a 
f*ptyr  he.  had  disclaimed  all  interest  in  the  subject  in  con- 
troversy, could  there  have  been  any  doubt  as  to  his  com* 
petency?  When  the  case  was  c.frraisi  to  the  District 
Court,  it  assumed  the  shape  of  an  original  cause."  He 
might  then  have, released  all  claim  as  distributee ;  and  he 
OUrf&juitffy  do  U  in  this  Court. 

tTft%  ispot  a  stronger  case  than  that  of  a  member  of  a 
cgfiporatooa.  releasing  all  his  light  to  the  corporate  body; 
which  wtU  mafcc  hhn  a  good  witness  in  a  case,  m  which  die 
tf*pUfti$uii  H  a  partyv(a)  %         00   3  B** 

^SkUdw :  great  question  15,  how  far  Hill  CogbilPs  being  lia-  vipbvcs,* 
ble  to  costs,  w41  disqualify  lym  from  being  a  witness.    This  ^  ot&Jd. 
is  not  like  the  case  of  an  action  at  law,  where  certain  par-  arte  (e> 
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*ay§  lfc».  ties  must  necessarily  jom,  and  continue  parties  throughout 

v"c^£^'/  the  controversy.      In  a  contest  about  wills,  any  pereoo 

▼•         supposing  himself  interested,  may  apply  and  become  a' par- 

°^l»ers.      ty  at  anytime.     When  Hill  Cogbill  releases  to  all  the  dther 

'  ■  appellees,  he  is  no  longer  a  party,  and  they  take  upon 

themselves  the  payment  of  the  costs. 

So  a  person,  who  is  bail,  cannot  be  a  witness  for  die 
principal ;  but  when  it  is  necessary  to  make  use  of  his  testi- 
mony, the  constant  course  is,  to  substitute  other  ball,  and 
then  he  is  restored  to  his  competency. 

So  Hill  Cogbill^  in  this  case,  may  deposit  all  the  money 
for  the  costs,  which  will  be  the  best  substitute  for  his  per- 
sonal responsibility.     But  it  may  be  asked,  is  he  not  jfer- 
1  chasing  a  right  to  give  evidence  ?     The  answer  is,  that "'the 
other  parties  pay.  *  *  '   * 

Call)  tn  opposition  to  4he  introduction  of  thevlwWsi. 
The  doctrine  contended  for  on  the  other  side,  wtfcftffae 
subversive  of  every  rule  of  evidence.  What  is  thebaic  of 
the  case  ?  -Hill  Cogbill)  who  was  a  party  iri  the*-  contest 
before  the  County  Court,  is  offered  as  a  witness  :*  he  wfe  a 
party  appellant  to  the  District  Court:  and  now*  *t£mos  as 
a  party  appellee  before  this  Court;  It'fe*  safiV&wevtr, 
thai  he  might  have  qualified  himself  to  he  a'witnetonrthe 
County  Court ;  yet  he  does  an  act  which  wholly  'fmtslt  oat 
•f  his  power .  By  taking  an  appeal,  he  4estrdyS%s  capa- 
city, if  k  ever  did  e*ist.  But  he  may  release !  Towlkrtir 
'To  die  other  appellants.  Can  they  releaseHo  tttf-  The 
costs  belong  to  us ;  and,  by  what  act,  can  the 'otter  appel- 
lants release  our  costs  ?  It  is  said,  too,  that  in  the1  Diitfiot 
,  Court,  the  cause  commenced  tfe  nox>0.  But  Tn4tf%»t  Ac 
costs  attached  on  the  appeal  from  tfie  County1  tourtF  ^He 
Cbuld  be  released  but  by  us.  Who,  but  outselvti,':couM. 
accept  a  release  for  our  costs?  ■  "'•  *  "    •  *  iM* 

But  money  may  be  deposited  sufficient  to  dfechM$fr  ibt 
costs!  WiH  you  suffer  the  witness  to  be1  bribed :to  Jjjjive 
testimony  ?    Here  is  a  man  liable  to  costs ;  and'yet'  he)  k 
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.  introduced  as  a  witness,  and  told  by  the  other  appellees,  **▼,  1808- 
f  if  you  will  swear  for  us,  we  will  discharge  you  from  all     Q0'gbni 

costs*     Could  this  be  done,  out  of  Court,  without  destroy-  c    .T;,  ^ 
.  jog  the  credibility  of  the  witness  1     If  not,  will  its  being      others. 

dpne  m  Court  alter  the  case  ?  - 

But  it  is  said  that  a  person  who  is  bail  may  be  a  witness 
fc  .lor  the  principal,  on  his  giving  other  bail !      That  is  quite 

a  different  case.  The  moment  new  bail  is  substituted, 
^  die  old  is  discharged.     The  case  of  a  corporator  releasing   * 

to  the  corporate  body,  has,  also,  no  resemblance  to  the  pre- 
v  sent*  In  suits  by  or  against  a  corporation,  individuals 
..  never  paycosts :  they  are  paid  out  of  the  aggregate  funds 
..of  die  corporation.  But  the  .usual  course  is,  to  cRsfran* 
.  #hise  the  corporator,  whom  it  is  intended  to  introduce  as  a 

witness,  and  then  he  stands  as  an  indifferent  person.(a)         00  ^  2 

Gmil.    edit 
,  ^  JBayy  ip  favour  of  introducing  the  witness :    In  this  case,  ^J9,  "S^^J 
v4i  man  dismisses  hjs  appeal,  and  ceases  to  be  a  party :  die  "  dbnce/» 
I  dismission  is  entered,  at  the  time,  by  the  proper  officer ;       *  '* 
^  hut  because  he  has  committed  an  error  in  transcribing  that 
e  jppjry,  the  man  is  to  be  excluded  from  giving  testimony ! 
w   ;The  decisions  in  Vaughan  and  Field  v.  Freeland,  seems 
-tp  settle  the  law  on  this  point ;  but  that  is  but  a  solitary 
-..decision.     I  shall  not  contend  that,  when  the  law  has  once 
-v been  solemnly  settled,  the  point  ought  again  to  be  stirred ; 
:bpt  such  serious  inconveniences  will  result  from  an  adjhe- 
-f^VQe  tq  that  decision,  that  I  submit  to  the  Court,  whether 
ar.%  ought  apt  to  be  reconsidered.     No  inconvenience  what- 
rjwsr,  qrould  arise  from  the  proposed  amendment;  because 
^& Would pnly  make  the  record  speak  the  truth;  it  would 
^fjbe^ntroducing  an  amendment,  where  there  is  something 
.jjky  which  the  amendment  may  be  made. 
t.^.rBui  if  t  the  case  of  Vaughan  and  Field  v.  Freeland9t  be  a 

binding  authority,  I  must  consider  Hill  Cogbill  as  legally 

«,£  party  before  this  Court.    The  objection  to  his  testimony 

^Jk  that  he.  is  liable  for  costs.    Unfortunately,  we  prevailed 

v  Athe  District  Court;  for,  if  we  had  been  appellants  to  this 

Vol.  I*.  3P 
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*Kr^\m.  Court  the  appeal  mighft  be  dismissed  as  to  hii«L    'JW,  if 
^^  bill"'  a  sum  °*  money  ^  deposited  with  the  clerk,  which*  accord- 
v.         injr  to  ail  reasonable  calculation,  would  be  mfitietit  toiAr 

•CbtAill  and 

others.     thrcie  times  die  amount  of  the  costs, 'has  fetf  any inCtftst? 
■     ■  -  Does  it  not  remove  every  possible  objection  «o  hi*  'Compe- 

tency? How  call  this  be  considered  bribery;  wheii  no 
money  is  paid  into  Ms  hands  ?  He  stands  perfectlyjndif- 
ferent.  *  *       ^i*    *:.  * 

*  ■  •  •  ■      ;  *  -  I'   *t  •"* 

Judge  Tucker,  The  grounds  on  which  the-^tftfkw 
of  the  witness  is  impugned,  are  twofold*  FirM*  Ttafete 
is  interested  in  setting  aside,,  the  codicil,  inawQ*chtfl* 
be  would  then  be  entitled  as  a  distributee  ;<  and,,  jfofttfty* 
Thathe  Laa  party  in  the  appeal,,  and  liable  i  for  coat*  ,flf 
there  were  no  other  objection  than  the  first,  I  shcgil&j^e 
.of  opinion  that  by  releasing  all  his  interest,,  b&i  Plight;  fee  a 
.*6mpet6fct  witness.  With  respect  to  xhz  $e^d.gl^ 
there  is  asore  difficulty.  That  Hill  Cogbill  yf^  mgbi^ 
a  party,  ia  not  controverted;. that  he  now  ?/>/*ara  as  Apartf 
rcabnot  be  denied*  But  is  there  no  mode  b#  wk*ck;hef*ay 
-become  disinterested  as.  to  *he  costs,. and  bejr^o^drjt^i)if 
competency?  I  mentioned  yesterday*  that  by.  dgpftfeiafr* 
sufficient  sum  of  money  to  cover  the  crate?  J^tho^^iffeiy 
objection  to  the  admissibility  of  the,  witness  fright  ^bfe&t 
tfcov/xL  Of  the  correctness.of  this  optnie^.h<Mr$v&*  JLcgn 
hot  certain.  But  what  if  the  other  appellees  W4ip&£<W£ 
in  and  offer  security  for  coats,  and*  in  cwsi&ffetro^fjft? 
CagbilPs  releasing  all  bis  interest  as  dbtribitfefc,  itytjhe 
event  of  die  codicil's  being  rejected  by.  this  GoMjt,  \k$j 
teleaae  him  from  the  payment  of  -  all  the .  cgsjts  ?.  ityp*M 
not  this  make  him  a  disinterested  wit*e*s£  jgeu  &!$.«( 
opinion  that  Hill  Cog-Sill  might  be  admitted  as  t  a  ;wi^e^5, 
if  he  should  release  all  his  interest  in  the  rpejdmw  Qtjfakn 
CogbiiPs  estate,  in  the  event  that  the  codicil  al>OMkl>  be, Re- 
jected by  this  Court  5  and  if  the  other  o^pelle^^  ^wW*on 
their  parts,  give  security  for  all  costs,  in  Courts  for-  y&cfr 
they  may  be  liable,  and  also  release  Hi&  Csgktfi  &PWaU 
demaoda  for  contribution  u* this  base*  >{{u\>A  ,\,  od  4 ->/io»h  -»J 
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}'  .judge  Ro4ks,     I  do  consider  this  case  aa  depending  mas-.jsos. 
•before  at*  Appellate  Court*  and  not  as  an  original  causp.  <5^£jfl*/ 
The  only  difference  between  this,  and  other  appeab  is,  that,         y 
in  thiftcasej,  wt  he*r  wwi  twe  testimony  ;  in  others,  all  the     °5her  * 

evtdence.is  ia  writings  -— — 

'  r-  Tteve  can  be  no  doubt  but  the  witness  may  release,^ 
faforest  as  to  the  subject  in  controversy ;  but  the  only  diffc- 
culty  with  me,  is,  whether  his  liability  to  pay  costs  does 
not  disqualify  him.  If  he  can  be  introduced  he  must  get 
*tMJof  the  objection  irt  one  of  three  way  ft:  FtrsU  Heifeust 
'fciflftetfpgy  dbwna  sum  of  money,  fully  equal  to  the  costs: 
^^Stomdty.  .His  cd-appellees  must  release  him  from:  the 
ptyttent  of  costs, and  give  other  security  for  that  purpose: 
4r,  Thirdly*  The  coats  must  be  paid  down  by  the  other  ap- 

-  it*Ul<  toot  be  contended  that  the  witness  himself  should 
•j*f  <dowb  the  costb.  That  course  would  be  liable  to  this 
#tye*tidn;  that  it  would  not  only  discover  too  much  fb#- 
**<4*es8  on  his  part,  and  too  warm  an  interest  in  the  sub* 
je*^  but  ititt  he  would  not  be  -dumttreettd?  for,  in  that 
*ve*ty  the  money  would  come  back  to  him,  if  his  comppeft* 
4&^tfafttf£  sftccfeed  inthe  cause.  > 

0  The  next  question  is,  whether  his  cc-appeUees,  by  to 
fels&g  hi*&  from  the  payment  of  costs,  and  by  giving  othtr 
Mikity,*  can introduce  him  as  a  competent  trknsss*'  if 
Sty  case  precisely  sirpilar  had  occurred,  I  presume  It  would 
kftebeen  cited :  none  such  has  been  adduced.  But  diem 
&»ta  authority  which  seems  to  negative  the  position  that  a 
ffttyttaA  be  restored  to  his  competency  by  a  release  from 
tittct&ts.  Tbtci^  of  The  King- v.Th* Governors  &c.  of 
St.  Mdry^Magdaim  Bermofuhey^  &?c.(«)  seems  to  establish  («)  3 1. cut,  7. 
the*  portion,  that,  if  a  person  be  liable  for  costs  in  ihrfret 
ittifiurkt  d*  a  party,  (even  though  he  be  only  a  trustee,  and 
itflc^be  reimbursed  such  costfe  out  of  a  particular  fund,)  ha 
hh^^tte&ki0ompttetni  and  cau,  by  no  act,  bequali6e4 

^Mthfe  Mftf¥i*w*>f  the  tase^it  imbeen  said*  that  .if 
the  money  be  actually  paid  down  by  the  other  appellee*  who 
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may,  im  wish  to  maka-  use  of  the  testimony  of  MM  CogiiMi  Uie*..- 
C^bdT^  ^°u^  thereby  be  restored  to  hit  competency*    I  had  if. 
y.         laid  down  generally  that  a  party  in  a  oau*#.  cannot,  be*-. 
rther8,     witness.(a)     I  have  net  been  able  to  find  any  instance  in  ■ 


— — — -  which  a  man  who  stood  as  plaintiff  in  Jki*  awn  rig-Al^.waa  * 
Abr.  GvtiUd.  «dmittrd  to  give  evidence  in  the  cause,,  or  to  produce  the 
5*1  tit  "  E-  substitution  asked  for  in  the  present  case*  ,  -/ .  >. 

let.(A.jdiv.4t     With  respect  to  paying  down  die  money,  by.thfttoaVr 
1  Vern'  ^appellees ;  has  such  a  thing  ever  been  done?  does  <haf  got 


in  the  < 

PbiUipn.Th*  rid  of  die  objection  that  he  is  still  a  parly  dpon  moctdt  tmd 

Buck*.  wherein  does  it  differ  from  the  Bemmd&y  ease,  >but4hfcl  o- 

rf°*£l  ^  Ae  ftmd  is  perhaps  safer?.    If  such  a  practice  emv?ha4    u!* 

edit         Decerned,  the  presumption  is,  that  adjudged  cases  ,adgbfc*"ii* 

have  been  adduced;  but  none  are  cited*    Shall  4*e.<Ioa*t*w  n, 

.   arrest  the  progress  of  the  business?  and  request  the  deritt  toy.  -i; 

make  out  a  statement  «f  the  autnjqftgwarftobemcgedsMy  to-  -  *. 

secure  the  paywiew  of  the  costs?     The  delay  and-raeoowrv,. 

vehieace  attendant  on  this  mode  of  proceeding,  woifioVoS*'  *.. . 

itself,  be- a  strong  objection  to  it*     Unless,  then*. .*wr  led*  ^  * 

sight  of  those  land-marks  athich  have  hkhekrto:  guid#d>nM  *ar 

unless  we  assist  the  parties  to  obvi&te  the  objection  byi   l, 

passing  an  opinion  as  to  the  sum  adequate  to  ^xnrqri  ther.  m'« 

costs-;  unless  we  do  what  was  never  done  before^  the  abject .  ■ 

tion  on  this  score  remains  in  force*    -  On  theae  aevfcraL    : . 

grounds,  I  am  of  opinion;  that  Hill  CegiiU  caanot-beniatoaY 

duced  as  a  witness.  ti  n  .i-  *.-;in  .  j 

Judge  Fvtmwg.    From  .the  reasons  which | h wet ib^cpa  : ».  „ 
so  fally  stated  by  die  Jadge  who.  has  prccc*Je4  **£,  *   fc  ,.- 
appear*  that  HiX  Cogbill  \s  anmcoihpetent.-wi*nosfifc  antL&cii !: 
.   opinion  of  a  majority  of  die.  Courtis  thai  hftoannqtiha  44-%** ,  : 
mined*-  ,    :^  Jtb  w.rt:  ,.  *. 

Onthemtrits*  ■  .»>.  r,  ;M:%  lfl|  »4 

Cai¥,  for  the  appelant*  In  the  aifortngpt*  jofi/riwij raae»  i.; > 
I  shall -contend,  that  the  memorandum  is,  ia ittrif, -a^frpd  v^>« 
will.    If,  however,  the  Court  shall  diflfer  *ttt  xa&mk&st-  n . 
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point)  I  alwH  Etert  contend  tint  the  sew  will  written  by  iwyr,  18W. 
Ferg*stokjwu&  a  good  -will  f  and  that  being  lost,  the  memo-  V^^aT^ 
randan*  is  to  be  received  as  a  substitute*  y. 

1.  .The  memorandum  itself  is  a  good  wilL  °oiherg. 

Signing  is  jiot  necessary  to  a  will  of /ttrwno/ estate*  The     *  " 
«nimiw^fi«^^^  is  ^Aat  the  kw  requires*  On  that  ground 
nuncupative  wills  were  first  established;,  and  it  4a  on  that 
prindpfethat  w  contend  for  the  position  just  advanced. (a)  (a)  3  ^ 
The  authorities  cited  expressly  prove,  that  if  a  paper  be  in  5^*JKJj 
the  hand-writing  of  the  testator,  purporting  to  be  a  disposi*  Lam  <f  £x~ 
tkm  slfJiis  personal  estate,  or  «ven  if  it  be  written  by  ano-  ^^^  35. 
ther  ipursaant  to  his  instructions,  and  there  be  proof  of  Amjrmou*, 
tboseifects,  .it  k  a  good  willy  though  his  name  neither  ap-  s,  c, 
pear  tea.  therfeoe  of  the  instrument,  nor  be  subscribed  to 
^(b)f^s&iamfinm  fasfcnufi,  in  the  .present  case,  clearly  ap~  ^  See  cv 

pcars*i   When  the  testator  gave  the  memorandum  to  Fcr-  jgwV  *'A 

i.      ,  .   .       ....       ...by  #<*e>  451. 

$W0iiM*uwaB  tfor  the  express  ptupose  of  drawing  his  Witt  Uwbety  v. 

confonnaHy  t©  Us  instructions*  The  memorandum  coa-  ^'^n  ^ 
taineAaLreasojsabie  .disposition  of  his  estate,  and  was  in- 
toKkAto  prenrent  die  effect  of  the  lapsed  legacy,  in  conse- 
quence1 of  the  death  of  Thomas  Nelton  Coghitt.  Again; 
the  pa^er  purports  to  be  his  last  will: -it  appoints  certain 
penoot;^B  efltecntora  of*  hks  lata  *wUl,  8cc  which  is  full 
proof  of  has  intention  to  devise  *  sot  that,  if  his  name  had 
appears*  in  inty  part  of  the  instrument*  it  would  haves  been 
a  complete  will  to  all  intents  and  purposes. 

Another  reason  for  considering  this  paper  as  a  good 
will,  is^tha*  the  delivery,  by  the  testator,  to  Fcrgusm,  ■ 
was  a  du*  ^ubtteatioiH  There  is  no  technical  form  of 
publication*  Any  act  which  shews  that  the  testator  meant  it 
to  be  Me  will,  is  sufficient-  TWfer,  in  the  page  just  cited,(tf){c)  Page  2. 
says,  that  the  presence  of  witnesses  to  the  publication  of  a 
will  of  personal  estate  is  not  essential  to  its  validity.  There 
is  additional  evidence  that  this  paper  contained  the  last 
will  and  testament  of  John  Cegbtil:  he  told  Archer^  (ano- 
ther tofegeas,)  that  Ftrguttn  had  written  his  will,  with 
which- ho  was^  perfectly  satisfied;  -and  Jterguwn  proves 
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way,  1808.  that  ttie-wlH*,  aW  written,  sfrifcfly  cottfofrafrd' witto tfife  fafc* 

^££J2^  -dons  of  the  testator  declared  iff  the  roetnorattdtflttv'  'Evca 

v.         if  a  man  writes  bis  will,  and  locks  fo«p  farhift'sciibfe* 

^Jr  *nd  no  person  sees  it  till  after  his  deathytaHHtia  his*^ 

—      Bat,  if  this  paper  he  not  a  xtftf,  ifc  cdttttan*  notdrjm* 

%t>Ut;  and  that  wilt'  be  considered  sufficient, ?  ertirilnlte 
wriB  be  not  afterwards  approved  of  *  for  tiwy  zrtrcvi&nscn 
bf  the  testators  mind.  Rbhor<k*n  on  With,  ^  «fc"  Tbk 
authority  is  express,  that  if  the  notes  be  sens&kaod t*te- 
scantive,  so  at  to  be  kttelligfble,  they  are«eompftce#ilL 
lb  die  same  point  w  Dyer,  73,  pL  2.  Brttumtr^^MmM^ 
t  Andmon, 34.  Sw'mb.o*  Wilh, 6.  Qodolph.  ttji*  *Qhaas 
JKithofitiee  dearly  prove,  that,  if  n0f#*  only*  be  tafcm^&nd 
trill,  they  wfll  amount  to  a  complete  diSpaaHiwaftfeefttfJ 
perty>  if  they  be  reduced  to  form  dmdhg  tfctifeatfafttf 
die  testator.  If  notes  taken  by  another  be  sufficient,  how 
eh  stronger  is  the  case,  when  tfay  arc  fanaft  .tjfWic 


(a}*«>.  Cod*,  testator  hitnself!  The  act  of  Assembly (13)  JtasrcgytiaJhahi* 
i.  i.  p.  16a  6a  the  ca&c.  It  only  prescribes  the  fianh  ef  wsUtalL  Aaf 
•J*  ••  7-  P-  estate;  bat,  -as  to  pmimal,  thiy  Are  fafc  as?  atoammfr 

IttW.  '  *  '*    'i    .  .       -    *  :*i  ^    u*  1*IW  **k 

i&  If,  -kavttotiy  tke  Coimi  sh»U  lbdofraidMtere^|faifl^ 

moil  as  to  As  point*  already  Trtaoky  the  catani&mfcftifiriktt* 

that  the  new  wU  written  byFer§vstm*ak*%(kfi:mify$*& 

iheJmeMdrariduai  is  to  be  taken  -as  a  sablliartai,*fltttJ<witt 

(*)  Sm*h.5lt  having  been  losL(a)'  This  wiilmas  tjpprdved  lyihirSMmn 

2L*!!£f&  t^ibothintbepresettce^f^^w^and^^ 

rif/e*  tyta  fiufcre  to*  sign  it  is  atiftciqinfy  actcaalite<iri|fogrttiraiislM# 

"**  first  to<  release  a  debt  due  from  Ms  brothfev^BW^Mfa^to  *r 

benefit  of  his  representatives.    Nor  is  there  any  evideit£ 

of  ^  ctadge  of  intention^  either  ^  to  ttUMftU-tM  state* 

/  raoraflduiti*  *    %  »     *  .n;z  r«   Aim  hoc* 

The  draught  of  the  new>wiMiavwi#  bed*  fetffa,  ittw  ante' 

best  evidence  which  can  be  adduced  ought  to  be  adofiteA? 

that  is,  tii*  memorandum.  >   If  f ft  ^itt» wktfCtowtw  y  o<Hre 

brought  to  set  up  thte  kist  w#i(i  thrire  ca**be«>  UMoW^i^ 

principle?  tot  lit  vrtoM  be  estabfcshodt  i<BuSJ*8  < 


In  th&XkftFe**  tfdl*  Cmmmwealth.  Affl 

AateafiauWofi^r^faugfct  to  ri>cciv^  it>  and  admH  it,  ***>  J8QB. 
er&snbatittxter to  record,  whenever  th*  Court  cam  be  sfrtiftp  ^^^ 
MUhafc>the  substitute  is  a.  true  rfcpre&eatation,  of  the  prir  £.  ?„      . 
gteL^nThepftttctige  in  England  i$,  to  receive  proof  of  a      gtUera. 
^ofcfevMLiaadfcabro*^  and  to  gra»t  probate  of  it ;  al-  ' 

tfaghrrthernis  *©  act  of  parliament  which  aay*  that  a  ttyfry 
it^aCmnti:  So,  if  a  will  be  lost,  (from* whatever  eauae^ 
tbeiCoure  of  pfobate  will  recefrfe  a  substitute^  ami  admit 

iMtan«<^.  -Ss?  JEEs:-- 

fButf  presume  k  will  be  said,  that  Ferguson  struck  on!  450. 
tfftttrittfettipletrves  which  he  had  inserted  himself  in  the 
Bflfe&raaduaa ;  oo  which  circumstance  an  argument  rtkay 
betAundtei>  TOfwhidt  it  will  be,  a  sudden*  answer,  that 
i^&*iIhwA8Jgmd  at  the  time  of  CfogbW*  tieath,  ao  act 
tf fcytttt&i  could  destroy  ;ite  -validity* 
vtni  j/v  tvK,-  ■-:   ♦     \  •  •  ..  .         ■*   •  -. 

'•'fffta^,  -Air  Ae*i  appeket,  (after  stating  the  ease,  and  an* 
aitataujgnrifth  great  severity,  on  the  cftnductof  Ferguson  .  '■  r. 

W JrdUvy  hi  dracta^ing*sucb  unufctial  bctlvky  in^eo* 
fatfcnmiy;  to;  eritrfbhsh  the:  nfcttoraodum  as  a  codieil  to 
the  will  erf  y^An  Cogbill;  in  consulting  counsel  on  it;  vim 
^>^|iMikibaattofe(flict tcstatarVpapers  be&wekistdeath, 
adiafc*holdingrti*i»^ 

(fctffrivteifi^d^tyvi^  the  release? 

^i^ilJteBkigi^l^^memcmdfcdujn,  after  he:  had  inserted* 
<*rtHfc*fro<fe  fe  it » the,  presence  of  CogbilU  whkh  mighti   .-  > 
^3m^^4^^^fangtr^  ;  andj  AmU?*  in  bm  retailing* 
^ttManMinndkx^rA^  the  (draught  o&  m 

Q^^l^/fcoo^<kd>  to4iswss  die  propositions  of  ,M*** 

^tdMrJ  £W^;fOTt*poinV  is  a« 

flood  will;  we  say,  that  John  Cogbill  died  withotitanpt 
°**  wtil  jk&kth.^Jb$t4i  Mr*>CaUv  however;  sayd.thaitlhe 

kfcitjpfcw  v!    -t  •<••    -    L.r.      ..    .!    ,    ,  ,:  ■  -        ,■-,..      ,  :    k! 

•Witvmmf&iwimitoih  not  a  .good. ^wiH^  becjwtee  y^n 
^iilxjdiddaetei^tt^thfe  paper «h6uldiheJi»  ^wilL  Xbitf 
***|ttsi  roattatbf  &ot^  <d  be  ^gathered  from  the  evidence- 


■^■SJJST'  ■  ** oaadww  th*t  C^Mtf JiA uotmmiJ&fmteii&mti, 

cocJu  Md  **  Coun  "witt  nat  tdmi*  ** to  flw^* lf*  •**"  ffifrufiy- 

otter*     ^wrotea  paper,  aad  gmat'toi^iq**; 

but  a»  a  memorandum  to  zwifr«A**#Jgft»  ijj 

priacipLeof  coowm  #eoee.wkiqb,a^f  vttWety 
ar^i/^isarf  If  $hv  CW/;  fed  ,***«»**«** 
through  ##  me*m*  a*< mt>lbm&Jim> m******* 
b*ek*9  he  would. have  been  )es$ ow£tkfft ; 
hi*  first  position,  .  ,  .  .-A  rti    .m* 

But,.  says  Mr*  CWf,  *ere .nofe*  frr^^lftarfe* 
Admitting  this,  to  be  true,  U  dpe*  not  app&d 
c4sc  ;  for  Fcrgvxty  says  *b«r«,*r*a  i 
iag  the  oral  instructions,  whi^h.  h^ 
writing;  ajad  the  p^r  juow,pr*^fdtfloc*>i 
/the  instructions  of  CogbW.   Ruj&Hk*$  m  HSfe<pHB0 
does  not.pnwe  that  m«r«  of*«a  Jferva ' 
.  nDj^r  (p..  JJ2.)  is  a^ted  Q*t64;i*  i 

JMo,  CaUr  and  the  Attfe  difitraady  atat^fek 
tbe#i.    These.  .#14  tooka  ant  but 
seldom  cited  in^#**»*fij*Y-i/iW£ 
:  Q4#cst  I  will  stfe*  t*  Jfcsarf  o»  < 
Cti/ii  edit.  317.  tit.  u  Wills,"&c  let.(D>  < 
.totVQnWyk>\5>  SwitkK^&UnrikA 
aljlofwhich^^^e.ihatfrwittii; 
J*s,bee*  ascribed  to  it  %Jkfft  6M7; 
jb*4a»ft»or  j&ntempktod  a  shaagfts&rfcit ' 
jpperfirt  jdiwght* for  a irifl, ;  iti*%mft  su 
.  tulfc  at  wjlk    Ja  the  c*se  before  *!„&£& J 
to  subscribe.  fltf^w^  uHtiLdsfer 
Will  *h*Ca*ufc  <tten».Mp  jfaat  a  j 
M*  wjll,  ^^hftiUAtonit^jtoirt^  nan 
tain  oceuir^nceshfrnld h»v*  mkmf^mth^^  in  L    -.*»* 


(a)  9  re#.  jr.  nearly  than  the  old.     la  CWfc*  v.  Tj 
249. 


In  /*r  8Brf  Ykar  oftheQMmtnvealth.  #B9 

\  to-JPbr)fe»-i(a)  it  is  held,  that*  paper,  to  be  Wgood  ***»  *»* 
*tfU^**M^'{**rsonal  estate,  must  be  i'contfbte  dtfitAte     CogbUl 
•  **»**  1tn#Jbr  eettHtig  the  eHate  df  the  tekator :  nothing         v. 
«m*t  retaafo  t*  beddne*  This  last  case  eednn  to  cut  tip,  by     "others. 


-*e*Wfcs,'4ll  the  oW  doctrines  on  <his  subject.    The  same   -  ■ 
rfcta*is^6pit**d  by  Lord  MtosfirU  hi  the  case  of  Bight,  [Q4  ^  J" 
<fe/WAfer.(*)   All  these  authorities  go  to  shew,  that,  E?-g^s- 
'*«*ltar-dlfc<  testator  meant  to  drt  something  more,  and  left  m    "* 
tttittttttment  incomplete,  it  ought  not  to  be  established  as 
Us  wilL    In  Roberta  on  the  Statute  of  Frmtde,  448.  453. 
ijmtfkf  iftqch  doctrine  on  this  subject;  all  going  to  prove, 
ttmifrm  farmer  dacfohms  establishing  loose  papers  as  wills, 
mmnxftoiHd*    Under  the  authority  of  this  book,  even  if 
Ufa  Jrtfcwiil' were  here,  it  codd  not  be  considered  the  ifill 
%ft4h*"teittor.-  Bttt,  with  mspeet  to  the  memoraftdian, 
;4ta»te»o  be  a*  question.     John  Gegbitt  never  intended  k 
•^■rt*;wi*.  -  AAar  he  gav*  itto  Ftrgueen^  he  never  heard 
•saftfcr:  JMbrtity  he  thought  Fer gtmm  had  destroyed  it. 
/4te&ai»*mt*iftded»  that  *  paper  which  the  testator  never 
MUtaigfcaf  as  his  will,  shall  be-astaMfehed  as  such*  So  far 
fiAmmiOgi*  liiQ  this  nsemeaandfcfti  as  his  will,  he  never 
<  ahaays*  spoke  of  the  draught  m  his  wBI, 
\  to  sign  as  sooff  as  the  release  could 


;  vnAwndk^  circqasstanee  is  ednetasfoe.  In  lieu  of  the 
mmmemmdkm^*  &fi&  had  received  the  draught  if  a  rieto 
ha&hfmm£*tgwm.  He  attended  to  execiHe  thte  as- his 
happening  of  a  certain  event)  that  event 
Woald  it  not  be  *********  to  My,  that 
'fe  his  will,  whet*  he  determined  itaeVer 
rwkmti  lnj  liil  liw ntewshtmld-be  executed? 

imtmuied+ib  memorandum  to  be  his  will, 
'for  by  Mr-  CWA)  why  did  he  not  sign  it  at 
d?   The  eircmastaace,  that  he  named  some  executors, 
tj  bacaoas  he  obvtawly  left  the  paper  mtom- 
tlafr^sataclodingifrwufran  et  totem,  as  if  he  intended  to 

pf&OIV* 


vou  a.  a  5. 


490  Supreme  Court  of  App&k^i    ". 

may,  1M&       As  to  Mr*  CuITb  second  proposition,  -due*  dfe 
**Cc*WIl~    having  been  lost,  the  memorandum  niajr  h&f*jmA<mfiA 


substitute,  it  is  perfectly  immaterial  whether  h-bkt 

°^iert.  or  not  T*he  oufy  question  before  the  Court  betewyfehtod' 
'  to  the  memorandum*  How  can  a  quettton-be  pfulniHMi* 
this  Court  as  to  the  draught,  unless  it  fee  in  *r  *bape<«f 
an  original  proposition?  This  Court  cannot  totke'brtgMl 
cognizance  of  any  case.  It  is  a  Court  of  appt&Hc  >$*£& 
diction,  not  a  Court  of  probate:  and  can  only  \ 
the  District  Court  did  right  or  wrong,  as  tb  At 
which  was  submitted.  No  precedent  con'  be 
this  country,  where  the  substance  of  a  wtil,  whack  I 
lost  or  destroyed,  h*9  been  proved*  by  witness*sva»d*s*fl* 
ed  of  record.  All  that  can  be  done  is,***  *VCtntotf 
Equity  to  grant  relief  by  setting  up  the  lose  w*fysi£?iwi 
the  circumstances,  it  should  fee  proper*  No  ntginiiii 
to  be  drawn  from  the  laws  of  Bn#fanJ,w*b  imi^mim^tm 
probqrte  of  wilh ;  because  they  are  so  entirely  afcuinilil  to 
those  of  this  State.  Our  0tatufte»bobit, 
templates  the  production  «f  thd  owji**/ witt, 


v(a)  See  £ro.copy*(a)   Even  if  the -fatt  wUiwcrt  befove  a 

rt' 
P- 


c?92.  M60.  Date'  lt  collW  not  **  a*1***®**  *»  *ecc*d, 


principles  laid  down  by  ^%innbumei  p*  4*3Qi  bukmvmA 
could  not  be  proved  by  persons'  free  from  all) 
But  neither  the  memorandum  nor  thet&tm#tt  i 
John  Cogbitt,  became  he  positively  refused 
latter  till  a  release  should  be  prepared,  «nd»t^aetfrfajpl«w  i 
f-  *  •       n  ■!*  «ib  9»flg 

'  Raridolph,  on  die  same  side.  Thfe  first  tftttidMt  tfirtle 
examined  is,  whether  the  memorandum  be  o*gsod  Wfcvadav 
cofkffy,  whether,  if  not,  the  iU^rt/^Ar  of  tti W«V  ^Mth  InU 
been  lost,  can  be  established  by  {he  h*jtitu*teg<pro^*<*tl* 
'substance.   ■  ■   '  -         .',-.,  r>a&  twUtrrusi 

The  law,  though  always  rigid  as  to  the>i*46p**irio*0*f 
land,  was  originally  ekre4ess"iri4>eqQMte  c#-^fcra?*i££r»- 
yferty.  'But  the  Judges;  ofi  late,  *w*e  i£kabUs4k*fc«ooi^»^ 
proof  far  more  guarded  -  thaii  *fiwTri*ftl5rf* j 


F 


In  the  SSdJbarqftft*  CammmpmltA.  491 

Jbfer$#*(a)  we  may  say,  u  that  later  determioa-  may,  1808, 
'Vijana**  A****9  Comment  seem  tending,  to  establish  a  V"cT*bmP' 
"mute  dtovimhifttHig  doctrine."  y. 

:«A#<t&  thrf  petition*  that  the  memorandum  is  a  good  will  ^*her  * 
inifrelfjtwo  preliminary  remarks  are  necessary.   -Firsfc  It  — — — 
MtfM9»ough<  in  order  to  make  this  a  good  codicil  in  itself, ?$**?  *f 
tktttfi&Th&gbiM  m\$\t  generally  have  professed  an  inten-  fraud*,  452. 
tw^-jleviaing,  as  in  that  instrument;  hut  the  voluntas 
mUmtikramt  have  existed  in  his  mind  quoad  this particu- 
Hmp*per.(8)  The  writer  must  intend  the  paper  to  stand  as  (b)  4  re*,  jr. 
(*>  Secondly.  Parol  evidence  is  admissible  to  shew  f^  jj|?  J™ 

lhac  instrument  should  ever  come  into  existence  tbewv.  War* 

cdtal  form*    In  the  same  ease  of  Matthews  v.  (C)'  Robert* 
Warmed)  **  counsel  for  the  will  admit,  that,  in  ambi-  ^J^1^ 
B^itnfey  be  necessary  to  resort  to  evidence,  not ,~  4  %v    .' 
and  design,  but  of  what  the  testator  himself  204. 

/he  had  done  by  that  paper. 
ij  B&ftwe  dojttot  rely  on  parol  evidence  alone*  There  are 
«torqat'«tidcaocs  tha*  the  testator  did  not  intend  this  pa* 
fto  to*tntkl  as  his  will.  If  that-  identical  paper  was  not 
kttpakdas  the  will  of  GvgM^  k  is  not  in  the  power  of  the 
fiwtt  $»  taaho  it  so.  When  did  he  intend  H  as  his  will  i 
tkkmbtut  the  original  wiH  was  written  by  Ferguson,  in 
vims  Jbe*  confided*  I£  he  had  intended  it  as  his  complete 
w9^>/woid«t  hfe  not  .have  perfected  it  by  signing  and  puh- 
fittag£.AW<tiuld  he  not  have  made  some  disposition  of  the 
remainder  of  bid  eetafte,  and  said  something  as  to  the  mort- 
gage due  from  t£e  estate  of  his  brother  Jesse  Cogbillf 
This  mMtMffindnm  was  not  intended  as  a  will,  but  only  a 
pfrjgkmt  ra  wiUt  It  U  incomplete— a  blank  left  for  execu- 
■  ***<■  fahd  cfttxludes  abruptly  with  an  6?c  His  cal&ng  it 
aJ^sBllis  immaterial.  The.  case  of  Matthews  v.  Warner 
famishes  much  stronger  ground,  and  yet  the  will  was  held 
•Qfctbbt  valkU 

u*l*ia  perfectly  clear,  that  bothCcy&tf  and  Ferguson  were ' 
with  the  mode  of  perfecting  a  will.   Knowing 
t.tadnetorttKbtm  was  void  as  to  real  estate,  it  is  a 


iy^  1808,  fair  p*tu*f>tim  tVat  they  C4ftsi<tared  itWWU* **fi*m*t 

*  ^.  {WW,  that  Cogbill  did  not  consider  thfr  fl»flWwnadw»M* 
others*  a  codicil.  It  ww  furnished  ta  writ?  a  mU  igh  W^P**** 
— — -r—  form  ipart  of  hi*  will  when  certain  *c$a.WffP  sfepffr  •  Jf^ 
leading  object  was  to  release  the  mortgage  op  $#  jtfMtoi 
hi?  brother  Je^eC^gbili.  By  ew&iiUPg  the.  mej*p*sjrtp|i 
it  will  be  found,  that,  if  it  be  established  a»  a  <»tifjli\4^i 
great  object  wi)l  be.  defeated.  The  tcs4aJx»v  t^4»MBlftRR 
inserted  words  in  the  memorandum,  which  ppujfliflupa 
had  nearly  the  effect  intended  of  releasing  th*\ffijfifgjgMBj 
Jesse  CogbilC*  heirs.  He  afterward*  exajfld  ^hk  Jftflier 
tp  execute  a  releqse.  H13  not  having  clone  so,  ^flffi  J^ft 
his  intention  is  incompletely  qqnxssfd.  |^  jpcftc  gf  <&fe 
case|  cited  by  fllr.  Cotf  is.  jhere  ttys  ^<^ffn^W»ffBfc 
that  there  was  ?  e^i/ian  fujne^ecj,  Wtl^^JW*^^ 
ance  of  which  the  testator  did,  not  intffiK^the,  JMMff&Mft 
his  will.  if  -    t       ^    • -h  «>.'.•  --»(*:■.« 

In  Shepherds  Tovchtfoifrfr  #*•  ^*A*m*»*k 
establishes  the  principle  for  which  I  cofttqpl*  Tb***M**Wfc 
was  directed  by  the  testator,  to, .  wgfc  %  wifl  pfJMAffld** 
y.  $ 'with- *  wnfitwtt  w4  th*  notary.  ▼*** . tfe<  wilfatt 
y.  «£.  but  ihe  tesjttwpx.  die4  before,  Jie  #tyi&;  WKitaj||it*tri 
d&iqn  i  *n4  Jjhe,  whole .vprill  ws*  Jie)4  U>,  be,  *wtn  \   t  •  *w», 

The  memorandum,  in  the  case  before  ut,  **&  jgtjAlJMt 
by  the  testator  as.  fre  tow  qf  a^m  n#  M^frfrlTOWfr* 
explicitly  sta$et*  th*t  be  .Od  net  corm4pr.  it\a  ce&H*k& 
otdy^mw^ra^tjwlowrf^/iwn^fl^^    fiu^WMfe 
edly  declared  that  he  would  not  sign  the,  $*mt&  «fc* 
will,  until  he  had  previously  signed  1b*  reteasvf }  A%<i»Jtt 
evidence  of  the  ^estimation  iawhiph  he  he)4jk&t*#Wt** 
tbeorjginaj  wpl  was  put  ux*  trunk  in  a,plaw^«**^V** 
4*  ^u*1*  wa«  *W>wn  intPrta  cloaeu    Qwdtahp  iyftWw*ifc 
often  £ives  validity  to  a  pajpex  ipconju^ete  fr:  jW$fehfe*fc 
never  makes  a  papef  abm^t^  w^e*  i^w*  **  **  *»fi#4* 
by  the  testator  till  a  pejtqn  GOtrftwfi  shou^frs^fesT^) 
He  conclu^by,  referring  t^  ^^Xf^^^t5H«^^W** 
337.  453. 


tnthmSW^M&tkeOmimtoeaUh.  && 


rhf*eiflj\    TTie  argument  of  Mfc  SfohWtpH  is"  *ay,  T$hCf 
firnkM  on  *te  assumption  of  a  position  which  is  the  main  "^le^bm^ 
tf^eet'lffcafttttjversy  between  us.  ,  He  says,  that  the  tes-  *£?:■     i 
Wka#yk&&  rtrtertded  the  menioTandum  ad  the  identical     other£ 
pi#erlW&i  sfecfakL  be  Ms  wHL     Admitted:  but  on  all    '  ' 
^feAtffetite  of  Wills  of  personal  estate,  the  onfy  inquiry  is, 
MWdftir^Ae  testator  (mended  to  dispose  of  his  property 
ik*M  p&rtieuhr  way.     It  is  unimportant  whether  he  ex-* 
ftiiiWi  MBit  intention  on  stay  particular  paper,    ft  is  admit* 
•GifrttAty'  tftat  there  are  strong  prejudices  against  any  dis- 
ftMgil^WeStat*  Wfthbut  the  solemnity  of  writing. 
1*fcff*4t  tes  been  said  to  Impeach  the  credibility  of  two  of 
lK£fctates4es;  but  they  are  more  important  to  the  appellees, 
d4h  to  tttatieftfes*    Suppose  we  had  exhibited  this  paper/ 
aHaytuWgJ1  the  liand-writing  of  the  testator,  could  there 
h#^^  f^^  any  dotibt but  it  wcnild  have  been  established  as 
tP^dNSb&ktt;  as  to  die  pe+tonai  estate  t    All  that  was 
wanting  was  that  internal  evidence  which  the  paper  itself  ' 

&&&.-*- $l%jtct  ^tlie  testimony  of  those  two  witnesses, 
«»«ifc'-w1& is  ptoVed  beyond  a  doubt:  it  f4  proved  by 
t»*fr^e^  of  other  Witoesseii.  * 

«StttJ  Wto  ssS*,  die  paper  is  incomplete  in  itself;  there  is\ 
a#»Aifcb^at'ttiecondtision!  So  there  are  in  many  sec-, 
dons  of  Littkhtri  .-yet  die  law  has  always  been  consfcferriT 
m "WBy  staffed  by*  trim* 

"*Bfe1ltgtiature  of  &e  testator  is  only  necessary  in  wills  of 
rtorf  dittfc.  *  it*  is  remarkable  that  ail  the  laws  respecting ' 
irWto&pcrlkmal  estate  are  merely  prohibitory.     In  no  in-^ 
sfentte  mUity  enlarge  the  r%Hts  of  the  parties ;  but  leave ' 
dKmf is  they  stood  btfofe. 

*l£tt<tttl$tf  Vhffy&gtison  took  the  papers  from  the  House  * 
<#<&£«#?'  iWhyiHbtlld  He  hot?'  li  was  the  house  of  a ' 
Mtll£jbr*/ti^£/:D&  negroes  Vert  about  it,  and  persons' 
aitS^ts^ltfd^trty?!^;  iKi  ^ptiper*.  But  why  give  them 
tWfeHfldW-^Foi1  Aesamfe  reason  Which  raduced  him  to  Vale1 
dfetP, ^^rftferVe^diem.  Mri  Archer  was  a  respectable* 
|»^k*^bf«^^  cbun'-* 
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may,  1808.  sd ?  As. the  friend  of  orphan*.  Whj*  sbtuWv 
"^^j^  attend  the  cpunseU  For*,  very  pluin  reasons  f hat  ahcwqa* 
v.  sel  might  know  what  be  could  prwe* .  Bufr^tokrtMy,  Am 
C^2Tld  jwm  has  been  guilty  of  >r^«y  /  He.  c^rtainly-i 
■    ■  more  deticaey  than  necessary ,  fro**  a;rai*tiai»(;* 

sioa  of  the  law.  But  in  point  of  mrarpljiy  thn  <n*  i  nhgh*4n 
proper  or  not,  according  to  the  motives,  with  wfrgbt^wa 
done*.  v«»-i.;   k-  v* 

But  it  is  said  to  be  strange  4hat  we  should  ^ootopd  Aai 
all  those  papers  constitute  one  will !     Why  fiboutt  ***** 
If  a  man  leave  twenty  testamentary  papers  relating  tajst* 
tonal  trtatc,  all  may  be  proved;  and,  as  fiarjta  Uu^r-iow 
(<i)2  it*.  88.  consistent,  they  shall  staiid.(<z)        •  **v*  ft-Tnr 

2J£  t#  *'      In  considering  thb  question,  Ishallrtiy  t^ou.wbafchia 
befofce  been  stated  by  Mr.  C*U,  that  the  4m$mm^fmtmHM 
all  that  is  necessary.     I  shall  inquire,  not  wkrtthar  tht 
tfestator  meant  tfa  fertkmlae  paper  to  teimvti^ 
ther  Jae,  haying  the  animus  fotfczadS,  meano  AU#  4fil/iasi<i|i 
{/*  At*  property*    This  paper  ia  iwarely .  an  flridaMeuof  ik 
intentions.    *  Nonjiis  t$at  ttttak*li**n       *     i  -ru*  m  uj  t* 
A  will  or  testament  is  defined  by  j&b  Jf^amiflArrbMi* 
to  be,  "  the  legal  declaration  of  *  ipao^in%wftwb%  *bM 
a  he  wills  to  be  performed  after  his  dca*«#  JB&i&rmil 
the  va&L  ia  the  mere  effect  of  positive  inetkutkitos, ;,  ,fTl»Mt 
inquiry  is,  whether  it  be  the  <&cfora&Wo£-'a  «jty»  oiSGkfe 
beings  us  to  die  question,  what  aakmnfitiea  *m*JEfjii 
red  by  law.     All  the  authorities  ahew.  that  ftcdbtfAfrtfi^pa 
sufficient  as  to  personal  estate,  whether  farther  JoMaJifeis 
were  required  or  not ;  for  utifo  per  inutile  yatijuffiimfr 
that  which  **  goad  in  Heeffshmli  p*t  be  r  r  Vrmfi  mr<t§rfi  % 
*A*  cmtssixm  of  a  riremtotawe  which  Uiwyt&Mmy*  iiucu 
The  case  in  Richardson,  36,.is  joked  ife  rifc^cAto,  jtH 
339*>GzaiI*  edit;  and  is  an  ssprea*  authority  in.  QWbttfTOttt 
Dyer,  and  GQ<io^/*m,  and  ^rwai«ffne,ftm^aii  to  bfefttyAfdfr 
of  little  authority  ia^atoiiqafrr*^^ 
is  confused;  and  that  G^k^kin  aad«Sfcp*tfimUl»  c^py  fowl 
him.    jDyrr  is. a  book  of  ^&atauthprk^^*a«Wch  tt»v  Vtit 
it  is  quoted  in  almost  every  page  of  Ld*  CoAr.i  Tbeve  ia<a 
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'  propriety  in  going  bftfefc  TO  thfe  old  authorities  for  an  way,  1808. 
cspc*fdOA'ol<tbeiaw*hh  respect  to  wills  of  personal  es*  V"^wj^ 
$attf  hHamey  since  the  statute  of  frauds  requiring  certain         y. 
tequkkesin  the  disposition  of  fends  by  will,  almost  every      ^bers. 

ytMOOtf-luras  upon  those  circumstances*     Powell  has  been  

ftferxtti  to,  to  shew  that  Dyer  has  been  overruled ;  but,  if 
IV&t&k  m  Powell,  p.  28,  ar.  we  shall  tind  that  the  authori- 
ty of  Dyer  has  not  been  denied ;  two  anonymous  caees 
kionard  are  indeed  contradicted  by  the  eases  of  Hash 


wMthmtMkfci)  and  William  v.  Edmund* , -(b)  bat  this  was  (a)Oo. EUz. 
.fceritnft&dife  cases  m  Leonard  related  to  lands,  and  the  tes*  ^)  Dytr,  n. 
Mot  Jttd  given  no  direction*  about  writing  his  will :  Ms  "- tU)te  t2)- 
words  were  officiously  committed  to  writing  without  his 
.amharity.  J^f  r.  Hay  refers  to  7  Bac.  Mr*  €wil*  edit.  31 7. 
j»«aa&ubor*y  inpoint*  This  case  is  stated  more  folly  in 
*i¥kt*>yAbr<  118,  1 19.  pL  16*  as  in  MS.  under  the  item e of 
Jtottb&v-Jlamdsden;  but  it  has  no  application  to  the  case 
before  the  Court?  it  went  entirely  on  the  distinction  that 
the  testator,  after  drawing  up  his  own  will,  sent- it  to  coun- 
ael  Jx>  be  advised  of  the  legality  erf  it ;  hut,  not  having  pub- 
Iflbsdi^aftsr  receiving  it  bock,  it  was  held  to  be  no  will, 
gfraatf  ietoadbeen^ent*  with  directum*  to  write  or  copy  it, 
k  *o&14  ***e  bee*  a*  good  wffl.  In  that  case,  the  will  was 
#raJtWJl  Jfb r>  the  consideration  of  counsel;  in  this,  it  was 
4&mi  after  counsel  had 'hem  consulted.  The  next  autho- 
riayi-efetved  to  by  Mn  Hay,  is  Swinburne,  page  6.  figure 
^14)^ '-If  he  had  read  a  little  further,  he  would  have  seen 
j&my  tor  1htPmo*t  part,  testameots,  so  far  as  they  are  per- 
iWted^4Uttgood.  How  often  does  it  happen,  that  a  will, 
ifcnagh  not  good  as  to  real -estate,  when  the  testator  meant 
to  do  something  more,  yet  is  good  as  to  personal,  in  page 
Jfctl.  of  Swinburne,  Mr.  Hay  says  there  it  an  authority  in 
hfcs^f**our.  How  is  this  authority  to  be  understood?  *  ' 
flleariy*aa  dremght  for  future  consideration,  as  will  ap- 
jAB^tfjmn  pemsiag  the  next  preceding  page,  519.  figures  (9) 
OTll(tH)  Great  reliance  is  placed  on  the  circumstance  that 
4Z&UH  dtitaotintend  to  signJus  will,  until  -the  release  could 
fee  pwpered  and  eaefcUted*     No  denbt  he  intended  a  re- 
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kay,  ISO*  least:  but  for  whom?     Not  for  the  persons 
*icT  MiT   Court,  tmt  *°v  *e  descendants  of  Jeme  CogbUL 


v.  But  the  verbal  directions  respecting  the  outstanding  Juiws, 

C°£tnd  «  »<*  Verted  in  the  will !  What  doe*  *h  pro***  «fcfr 
— ^-— —  it  either  way.  It  might  be  preyed  now  in  the  Court  *£ 
Chesterfield.  By  affirming  the  decree  of  that  Court,  fc 
does  not  preclude  the  parties  interested  from  ptovbigdart 
fact.  That  disposition-  may  well  constat  wkfe  theame  made 
by  the  paper  written  by  Ferguson. 

But  the  testator  intended  some  farther  formaiktat!  -atd 
the  omission  of  them,  it  is  said,  destroys  the  will* 
is  the  very  point  upon  which  we  are  at  issue. 
admit  that  he  did ;  yet  all  the  authorities  are 
position  contended  for  on  the  other  side*  •  7Wfe*\  fagtf& 
and  Robert*  on  Fraud*,  page  40*.  are  eked  and  Wlie*  a*  ■ 
While  k  Wit!  readily  be  admitted  that  those  are  author*  el 
great  talents,  yet  no  person  wiB  say  that  their  nH)pfc«ptf 
nions  are  authorities*  Whatever  doctrines  are  toi 
on  this  point  in  .those  writers  are  inference*  and ; 
inferences  from  die  authorities  cited  by  them*  •  TH#  d«M 
trine  to  be  found  in  page  3.  of  the  una  edition  *f  *  TWfc*, 
is  not  inserted  in  the  first.  Probably  he  copied  fehrtfrfe 
second  edition,   from  Roberts;  they-  both  the' 


{«)  ComymU  cases,  all  of  which  are  referred  to  in  Ltmbery  v.  Ma*9m$hf 
Mep.  451.      ^  SUppoit  the  doctrines  for  which  we  contend.'  •lliphi^' 
sage-  m  Roberts  retted  on  by  Mr.  Hay,  contaitts-WNlf  We 
author's  opinions.    Cases  are  said  to  have4  been  dtri&rf;" 
buturfci?,  or  wfor*  is  not  shewn,  nor  are  any  of  Ac^iK 
cumstances  stated*  -  In  a  subsequent  page  of  the  same' wit- 
ter, (p.  453.)  if  his  book  be  considered  as  an  authority;  *1» 
doctrine  for  which  we  contend  is  expressly  ieeogalij6d»* 
(t>)  9  Vu.  jr.  The  case  of  Coles  v.  Trecotkkk,{b)  turns  Wholly  tt0W 
^*  die  question   whether,   hi  that  case,  there  should1  %bt**- 

speciftc  perftfrmattce  of  an  agreement.  Not  a  wDrcl  jfeMt 
a  will*  exists  in  the  whole  cbse;"  and  yet  a  meHt*\iimm 
thrown  out  by  the  Judge  by  way  of  illnstrattofr,  hi*  ttttfafr 
whkh  it  had  ho  reference,  has  bee*  qttoVed'flftTOldtfff 
decided  in  the  cause.  •  -  **•**/*•**  ■■ 
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traw,to  the  only1  audio^y  which  seems,  in  any,  wfr,  1803. 
pabft,  to support  the  doctrines  contended  for on. the  other.  ^c^uT 
#*»?<**  taw  «f  mmhtm*  v.  Warner^d)    If  that  a* e        y. 
&M^*g<*fe&geAer,  I  would  not  wish*,  stronger  one  in  our     ^tan. 

toovrw    It  shews  the*  Reverts  had  totally  qrisapprebeuded 77 

4fc  few  od  the  tottyect.  Them  are  three  points  in  which  that  [Q  4  r*'  jr* 
cn*:dMfeT» wholly  frt>m  thU :  leu  It  was  only  the  pten  of 
*»|M»  end  m  indorsed  by  the  testator;  and  he  nerer  did 
gfcte  the  plan  to  any  person  to  write  a  will  by;  Adly,  Four 
jtass  'afatfrards*  he  wrote  a  different  paper,  abnegating 
aftjc*mer:mll*t  3dly«  There  waa  parol  evidence,  witness 
afett^etiftittse,  to  prove  jfeat  be  had  ohanged  his  intentions; 
a«fc<mo  wilneaa  proyed  that  be  had  aeen  a  subsequent  will 
(Lgtesi  making  a  (liferent  deposition  of  bis  estate,  But  is 
ttetfce'fcase*  with  **  ?  No.  If  such  a  wiil  as  the  ooenow, 
lifafu  rtwOnm,  had  bee*  ibe  subject  of  cosftrpv^rsy  in 
da*  oaaof  s^lihwe  bo  any  doubt  but  it  would  have  bpen 
naaimUffmdwfiB?  ■  -  •    . 

ilk*«ae  t>LRifk$  v*  iViee^i)  hae>no  application  to  dna*  (A)    Doiy. 
Tbfc'«*r  ooljr  decided  thepemt,  that  there  must  be  a243' 
■j^irtti  n  an  ii  as  a  corfmreoi  presence 
•>9l»*tf*M)r4Mtai4  itisufederstood,  is  alone  to-  be  cawi* 
Isirt  b  aft  r g*bi»  Ceort  j  but  we  contend  that  the  parti^ 
141*4*1*  barred  from  producing  the  draught  to  Qie*Ur*    r 
jUkt t  fimit,  tafeafer*  and  p**wo.gitf  and,  asferastba*  *   '" 

dMi  {fc^ansisatnt  with  th^  nsqftnerstudum;  both  shall  stand* 
fhitis-4be-mo»t  au^heatia  paper^  because  it  is  the  wUlci 
ftoi4kgWL**f\***  with  hie  &mJ*and. 
-iBnl^ftatrrfoWthatwemust  report  to  a  Court  of  £fwt$to 
s*C*p4h*  te^jf  will-;,  that  our  Court  of  Probate  has  bojotmk 
dfefehr  exeepl  under  the  act  of  Assembly,  which  speajks 
*£tfc?  otigfoal  willronly;  butithas  jurisdiction  of  matters 
mtmcAfary  generally,    Qur  Court  of  Chancery  has  no  ' 

JgildjcjiOfrhutuader  the  act  of  Assembly ;  and  that  gives 
ifrJrtidktionuiaU  letters  <>f^^^,   So  that  bgth  amount 
ta4)fe**me  thin*    Intha  cute  of  Mrmsty  v,  Kerufafc+Q  3  J** 
it jtetlne^lly  saqithata  Court  of  Chancery  in  J^Jfcftf  35a  cite*  & 
hm  no  jurisdiction  of  matters  testamentary.    ,.  .  v:©JS?Si.»TL 

▼e*.  It  3  R  379. 


.      As*yMr*J!ii*f^^ 

tent  upon  the  rebate &*x  he  never  Mo\M  sggpriii*  «H«ttB 
t.     v  that  was  executed,  making  the  one  condition dep«*kneap» 
**&!£*  on  theother*  the  answer  is,  that  the  only  mjsfetftttte**, 

-J*  that  he  did  not  execute  the  release.  -••  < 

•  Here  was  a  cHXimung  intenthth  on  the  pan  of  CtfNK 
«o  dispose  of  his  estate  a*  expressed  in  this  memoranda** 
which  it  a  strong  circumstance  in  our  fared**  The  cas* 
d ted  by  Mr.  Randolph  of  a  tWKtnti nuingr  ititoMfeftfetf* 
Ho  application  ^ 

Thart&xy,  June  %  The  Judges  deUvered  A*r^(fe 


:  Judge  TtrcKfiR.  ^An  C^^mttdehittwil  duly*** 
catted;  but  on  the  death  of  T*  K  Cbgttil,  1*1*  bf  W*j*i*i 
tfyal  devisees  and  legatees  therein,  he  gave  that  trifly-lM 
a  memorandum  aH  written  in  his  own  hand^bttf  wMttit 
Ms  name  in  any  part  of  k,  and  Sri thotft  date,  stad*d***tf 
ding,,  in  these  words,  «  lastly;  I  do  nottdhate*  mtA  Mf/plfcg 
«  Capt.  Cfcarfc*  tirost,  Jrmitttad  8iM>  -atffrn  iirii  ,imf| 
tfesectirtr?  of  my  last  ^rifl,"  8**  to  Jm**  Fv*gm*mm 
write  a  new  wifl  by  *  in  ftis  memorandum  4bafei3$>i 
faaure,  hp  which  it  appears,  thatattfettm^ofwwsiap^h* 
memorandum,  lye  had  given  all  his  outmcmOn^Mdi  wpk 
*e  residue  of  his  estate  *>  &  &  CkgtiUi  *he« 
?l  AT,  CagbiU,  in  whose  f avow  a  simlfeU*  beqae*  1 
mode  in  his  first  wiH,  Ftrgmsw  *wevfe<hat  'tfcia,5s*aww 
was  made  byGtgtoUi  before  he  received  «l*>meriJoramtaii 
from  him,  andth^bewr^^djrdctedhimy  thwrthe^si* 
etmdmgdebt*  before  bequeathed  to  6^*s// sbawdd  fetK<tf 
4rmi*teo4?  JfjStK  He  likewise  swore  (6»^wifefttt*f£ta> 
that  he  prepared  a  wiH  agreeably  to  &gin&s  kA*nv\u\umj 
tfcati*t»**y,  comprising  aU^e  legacies  oontamtedvind*^ 
fat  will*  (e*cej*  the  one  to  7,  &  ©**«*,  wtowtp***? 
dead,}  those  in  the  written  memorandum  prejmrfedw  flkfw 
MIC*  own  hand*  wiring*  and  the  wrte/direddons  im|if  csiay 
tip  ontstamijfcg  doht#,  of  which  Jm  *soysibe' Jacfafeasfafaufcae 
random  in  writing,  in  CogbilT*  presence   That  he  deliver* 


Of  the  will  taCtfUli,  wh&T*wl\t  ovfitnore  mt,  Ufa 
fam*t&<s>  uetbe  believes*  and  approved  Of it*  but  did  not  Vs^££yJ/ 
4jf*fr*\**he  wished  to  r*lea*e  his  brother  J***e  Gqg+Ufy        y. 


from  »  considerable  debt  due  by  mortgage,  and  d-hew 
requested  Ferguson  to  prepare  a  release  for  that  purpose, 
^^'SejNHiae  paper,  which  be  would  eaectrie*  and  then 
jrigftfeia^fiUr  ^^g^^^  prepared  a  MJu^ck^pf  a  relda^e, 
Mi  shewed  H  to  Cvgbill,  but  being  interlined,  CogbiU  t%* 
9N**4  ^m  to  copy  it  ov*r  figain*  whieh  he  did*  From 
die  time  of  receiving  the  instructions  to  tha*  of  CegtiW* 
death  was  several  months  j  and  the  draught  of  the  will  was 
IHppafwt.fti^;  d^Uvftr^d  m  him  about  two  months  before 
that  event :  about  a  fortnight  preceding  it*  Fergusori  oaU*4 
at  his  house,  when  CogbiU  asked  if  he  had  finished  the 
ifteWur,  ffifgmou  said  that  he  had  not  j  CogbiH  then  said 
frft  iy  rttf  <i  fas  wo}dd»  as  he  was  anxious  to  sign  his  w£U# 
febis  |gst  iUfles*  he  sent  to  Fergutm  for  the  release;  ha 
WOktm  W*.ho»ft&*  but  fowuihim  in  a  dejirioij*  state,  and 
iMgp^h^ei^utiftg  the  release^  or  the  will*  and  he  died 
W^^dwg  either ♦  Pa  further  ewBainatk?n  F*rgwn 
jaidrthatin,  writj»g  the  witt  he  pursued  tha  words  of  tho 
W*K4*£d0bi  wteti**  as  far  as  they,  went*  That  when 
fiyftjfonl*  iB*.  finding  his  paper*  lying  about  in  an  iaao* 
wii  jmwci;  hn  itiink  rhr  firnt  in  11,  andthe  draught  of  tho 
ebtod^tted  g*«e  iiwm  to  Mr*  4rcvW/*  to  take  care  o£ 
feti^tftaatght  etoeeute  the  wtfl  if  he  should  get  weft 
—%b  *>*>¥*  ThAt^^rr  returned  the  papers  to  hit* 
*ta&J^^<tath*  and  then  lie  delivered  them  to  Mrr 
ifc!«; to. be.- exhibited  in  C^W^fW Court,- where  tb* 
vitoestitaflHti  tfrroi,  and  wa*  eaawneri  ,respeotiOg  then*** 
•Jhat^i^haainevcr  seen  them  sinjoey  and  understands  tb*. 
4wugbti*baJ^  that  the  memouandum  in  GcgbtW*  hand\ 
^■itingiwafcnQVerottt  of  his  possession  until  CtgKtt's  death* 
Ifcaifbfitfff^onofirms  the  production  of  the  draught  at 
Gkc&tfo!4>i&o\ptf  and  saya  that  he  understands  it  hast 
si^bcefrjes^bsiag  -thrown  about,  an*  thought  of  no* 
fyao^nft4i.  TheCo^ty  Court  *9tabKahed  th*  first  wllfy 
mAmdmktok  *e  mimoratodani  in  GogbiK*  hJuwUwriatoy 
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*****>%  totwiri,  asacadkiltoin  bt*  paid* 

Co^biU     W*»r*>  to  the  draught  prepared  (by  Ftrgmotip     tto«n 
CccJil  nd  •PP^tothn  I>irtrict  Courts  4s  tos©  much  of  «*J-jpeo- 


oilers,     ceedings  in  the  County  Court,  as  related  to  than 
'  rmtduaa,  admitted  ta  record  at  a  codicil,  that  Court 
aid  the  order  of  die  County  Court,   and  nejnotcAvtfae 
paper  as  a  codicil;  from  this  there  is  an  nppaal  tardus 
Court*  •••    ■  a 

,  This  cause  has  been  very  elaborately  argutd  an,  hqtb 
fides,  and  the  reasons  both  for  and  againfet  the  jodginant 
of  the  District  Court  are  so  staongv  that  1  have  fasfcd 
myself  at  a  loss  to  decide  which  ought,  to  prtpoitckmf. 
That  this  roemeraudum  wholly  written  by  the/  dete*sed>in 
his  deliberate  momenta,  is  an  evidence  mt  \k*  intrtiirifiirto 
dispose  of  his  estate*  in  the  mannea  thercm  snemtwed, 
cannot  be  doubted*  But  that  it  doen  not  amount  to  «ach 
evidence  at  the  law  reippres  to  efectaateathB^tctmpa't 
intention  is  fully  manifest,  from  this  circumstance}  j_tfcat 
although  it  expresses  an  intention  tit  dispose  eft  th&ftpds 
.  therein  mentioned?  yet  not  beiogtigncd  by  him,  atxfosMiot 
tarnish  that  wwhtsive  evidence  of  sack  jotentkai  wMafrfte 
,  Jaw  nrill  not  dispense  with*  But  it  i^.said,  ifaffafjitiutafcc- 

-  totalis  a  devise  of  laada^  it  is;  perfect  and  eompiet»iaaa*riIl 
.  aof  personal  property.    1  am  not  altogether  certain  ofthtt; 

being  without  namet  or  date,  and  in  part  erased,  rand  itaea 
tfrfaished,  it  could  not  be  established  without.*  the  *taflt:of 
pare)  testimony,  not  only  as  to  the  Atmd-mwitm/fribf/iJia 
to  t^e  abject  of  which  it  *pe*k*>  Suppose*  (qk  raMfcfie, 
tfee  tettatorhpd  not  any  slaves  of  the  samenan^a  wAUiese 

-  mentioned  in  this  paper ;  if  this  were  proved  to  thrffrrtrt, 
Woul4  fhey  consider  it  asms  will,  or  than  <&  aameteftlpr 
person  for  whom  he  had  been  requested,  tot.  prepare  One. 
Parol  testimony  and  circuiWan<*s  muot  he  reaartedaerrto 
Wtisfy  the  namd  of  a  Court,  that  a  paper  in  *te  formisAe 
last  wi|l  and  testament  of  any  person  whatsnover  *j-erc**)f 
him,  in  whoe*  handr  writing  it  k  feand*  If  ithen  the  pmpcz 
needs  the  aid  of  paml  tortifecmy  and  ainctmnaasKsoa  t^mp- 
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-ftftitj*,*  onagri*  not  ako  be  defeated  by  evidence  of  thesafne  may,  liot. 
Jund?    .The  evidence,  in  the  present  case,  is  not  that  the     cortlitt"' 
4*c*wcd  John  Cogbill  shewed  this  paper  to  Ferguson  as  c  .-Ti 
1 Ms  wULf  or  delivered  k  to  him  for  safe  keeping  as  such  ;  but     ©then. 
jfcat  he  delivered  it  to  him  accompanied  by  another  paper,  * 
.pnd  verbal  instructions,  as  a  memorandum,  from  which  to 
idbrm  a  will,  winch  the  testator,  at  the  time 4>f  giving  these 
instruction*  meant  to  execute  as  his  will ;  but  which  when, 
gpiepared,  and  shewn  to  him,  and  perused  by  him,  he  did 
..not;  execute.    He  certainly,  when  he   delivered  this  paper 
[).m~FergUBom  did.  not  mean  it  to  be  a  codicil  to  his  former 
Kill;  fbq*it  was  given  as  a  memorandum,  or  instruction 
.onfy,  by  which  to  prepare  another  will  as  to  that  pan  ofihis 
j'Cltafri  therein  mentioned*     It  was  not  a  whole*,  but  a  fart 
:  mfy  of  a  prefect  of  a  will  to  be  prepared ;  he  did  not  give 
\mtkantici*tf  to  it>  as  his  will,  but  as  the  groundwork, 
i  tfpoa  which  a  more  formal  paper,  containing  a-  variety  of 
either  provisions,  should  be  prepared,  in  order  to  he  there* 
i\qflrr*xetvteJbyh\WL  with  all  due  solemnities.     This  pa- 
ii,peg*ifom,#t  the  time  he  delivered  it  to  Ferguson,  was  Hot 
-v  jfc*  aril  l*  nor  a  codicil  to  his  former  will  j  but  sometbftig 
-  >sbfri  lit  natters  not,  I  conceive,  by  what  other  name*  or 
::  description-it  is  called,  if  it  were  not  one  or  the  other  of 
,  *  these,  at  the  time  of  the  delivery  thereof  to  Ferguson.    Its 
r.  effect  as  either  must  depend  upon  what  it  was  at  that  mo- 
:  Msont*    Tbatit  was  of  no  importance  in  the  eyes  of  Mr. 
+LCagiiili  appears  fidm  this,  that  Ferguson  never  returned  it 
to  him  so  long  as  he  lived*     He  gave  him  his  former  will, 
?  and  the  draoght  which  he  had  prepared  for  a  new  one. 
t  Cegbtil  seems  to  have  thought  no  more  about  it*      It  was  a 
-perfect  derfeHct  j  CogbiW*  attention  never  was  turned  to  it 
-after  he  received  the  draught;  but  his  attention  was  en- 
grossed by  the  desire  of  executing  that  after  he  should 
•>  have  time  an  act,  which  if  not  done  before  the  execution  of 
1  the  will,  must  operate  as  a  revocation  of  it  in  part.      He 
i  tad  lesohrtd  vkpon  thta  act  (as  would  seem  from  Ftrgu- 
qasr&i  aacaaoraadum,  though  I  lay  no  stress  upon  it,  as  he 


HUT,  1808.  wa*not  partici^y  mtieiTQgpfcd  uf^.^jK^  J#R| 
^^^^  Ferguson  received  his  instruction  from  hjm  reflpei&ayito 
v.        piortgage  debt,  due  from  hja  brother's  estate.,,  ij&«g£i*$r 
♦Stit.  '  *°  execute  the  release,  and  to  sign  his.  will  as  pofypamAlgr 
— — — —  Ferguson,  manifest  a  conviction  in  his  oafpn  mind  thntfrfofrai 
done  nothing  sinse  the,  death  of  Thomas, iMsos^Oi^m^ 
which  did,  or  could  amount  to  adispoaitionpf  l)i|  UflMiHMf 
formerly  devised  fmd  bequeathed  to  him*     I .  reljr  jp  $fej* 
circumstance  to  prove  that  he  died  mtetfaXcastoJJhftt*  jffPt 
perty ;  unless  his  approbation  of  the  draught  whyhJZsrfu- 
#09  Kad  prepared  by  his  direction  should  amount  jto.fiputa 
lication  of  that  will :  but  that  question  is  not  !*«♦  £e4o(p% 
us  j  I  shall,  therefore,  say  no  more  concerning^ .  r;ii;.,  ?y; 
r  Upon  the  whole,  I  am  of  opinion  that  the  papennQF^fc? 
for*  the  Court  was  jx>t  prepared  qx  intoutof  ^;Mfrfl»r> 
bijU  as  a  will,  p/  itself,  or  as  a  cpdjcij,  to  h^fftjumf, 
will;  nor  was  it  delivered  by  )um  to  Fergysjpf,  fa  %&& 
as,  either  the  one  or  the  other:  consequently  thflt^-^ejief. 
received  from  him  aqy  authentic  .c^aractery  M>Mihnfffiitffe 
in  any  cv«t  denominate  it  a  testamentary  pa$ffi>  Mtfl  $flfe 
tjie  judgment  of  the  District  Court  be  affirm^,?  Ia^a* 
#  seating  from  the  opinions  of  the  majority  of  tJjpCoy^fejt 
feel  (hat  degree  ,of  distrust  of  my  own,  which  iwdupfl,  J>Y* 
a^  sense  of  duty  could  overcome.  ;  7        -  ,    ,,,  T     .,  ^ 

_~   .       '   <       ...;.'.-.»         '.—.,-   -.;,    -1     >-  ~b 

t  JjitfgQ  Roane.  On -the  9th  of  Jtypemberr£8Q&>  #*** 
Qogbkll  made  his  last  will  and  testament,  4u}j  cufcfltpfll 
before  six  witnesses  He  therein  give*  Xq  fafiftfltfl^ 
cmyfrte^pi hi* brother  y*wc  Cqf «tf>  *cven  pf^c^pw*^ 
fyn-ses  and  cattle,  and  a  bed  and  farpitiwe*  H^giy^t% 
Ks^iepheyr  Thomas  Nelson.  C<£$//,sonof  JiiahnH^ev^£ft*£ 
Cpgbilly the  plantation  on  which  he  live^d,  \5<W*&qG**<$n 
horsesr23  cattle^  10  sheep,  ajl  hi*  atock  of  hpgs^  jiQfflfefrftlJk 
and  kitchen  furniture^  (aiccf^ 

plantation  utensils,  all  his  outstanding  detfa^m^aX^Sfafa 
remjundef  of  his  estate*  t^  nyj  apd,  pe^i^;^;^ 
mejjhe^  paying  all. h)$  just  deists.    I*  rfft^ttf t,^  a^ft, 
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WS6t  tantfftejAew  dying  without  issue  of  their  bodies  law-  may,  1808. 
lltyb&gptnm,  he  gives  these  interests  over  to  Jesse  Cog'  ^^coAaT^ 
«tf  tad  John  Cogbilt,  (sons  of  his  brother  George  CogbW,)         ▼. 
k*  tt*y  be  patocularfy  seen  by  reference  to  the  wffl  itself.  C(jfi8and 
3%ter*  Ferguson  is  a  witness  to,  and  was,  probably,  the  — — — 
Afcwei*  of  this  wffl;  and  seems  to  have  been  privy  to,  and 
MMMiat  on,  the  affairs  of  the  testator  throughout.     Tho- 
*Ut*  'if.  CogbtU,  Armistead  Hill,  (the  husband  of  Sally 
J5RA,)'  and  Charles  Graves,  are  appointed  executors. 
•  Thvntas  JVl  CogUB  having  died  some  time  after,  and  the/ 
fitybshion*  to  him  being,  of  course,  at  an  end,  the  testa- 
♦^contemplated  a  change  in  his  will.     His  intentions  on 
this  subject  were  stated  orally  to,  and  committed  to  wVi- 
tB%  hy,Ferguson,  upon  a  paper  now  produced,  with  a  view 
#£«mB1iiItin£  Mr.  Gregory,  (a  lawyer,)  touching  the  legality* 
rf  Ae  limitations  therein  contained.     The  paper  is  very 
Kfcfgh  inidhnperfett ;  but  the  disposition  purported  therein 
kin&bstaftce  as  follows.   Re  lends  to  SaUy  Cogbill,  widow 
SF Thomas  ffi  CogbtU,  the  plantation,  negroes,  stock,  furai- 
&i£>  tfttd  plantation  utensils  before  given  to  Thomas  Ni 
CfcjfWI^durrrig  her  widowhood,  and44  after  the  death*'  of 
SaJtyCogMlf,  widow,  &c.  he  gives  to  her  daughter,  Salty 
fkCogbW,  the  interests  aforesaid.     He  gives  to  Salty  Hill, 
7  negroes,  2  horses,  all  his  outstanding  debts,  except  die 
deed  of  trust  of  his  brother  Jesse  Cogbill,  and  the  remain- 
der xSf  hh  cattle.     He  also  gives  her,  in  case  she  has  a 
tftfhghtir,  one  Half  of  the  trust  deed  aforesaid,  and  die" 
oth*i-  half  thereof  to  Sally  N.  Cogbill,  his  grand-niece,  wiitf 
pHftfoo  that  she  shall  also  have  the  other  half,  in  the  even? 
dPShtfy  'Hi&s  dying  without  living  issue ;  and,  in  case  of 
Sdffy'iNi  CdgbilPs  death  without  lawful  issue,  then  her 
lftotRer  to  haVe  the  whole,  and  Armistead  Hill  to  pay  his 
Abtey  cratof  the  legaby  given  to  his  wife.    Charles  Graves, 
JafyCogMtlfsnA  Armistead  Hilly  are  named,  in  this  paper, 
aMfii!txecutors.* 

**©h^his  paper  is  an  indorsement,  by  Ferguson,  (at  what 
&&*  riMilWis  not  particularly  shewn,)  that  a  release  was  to 
be  prepared  in  favour  of  Jesse  CogbiVs  heirs,  for  the 
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may,  idoe.  aaouatof  the  deed  of  tmst;  atrf  tttat/i*  &*  UnS^iab^V^ 
V^*^J^  written  by  him  for  the  teatatcr, 'the  clause  iHy*k&fyW&: 

y.         dead  of  trust  was  to  be  omitted.  :i  ,,-fc:  * 

Co^^fd      After  the  writing  of  this  paper,  and^UototT oMTflrtHii* 
»  before  the  death  of  the  testator,  he  deBveredHo  /VijJiWt^ 

his  wiU  of  November ',  I  $03  aforesaid,  arfd  i&Hiifeitidttt*- 
dum  or  paper  which  is  now  in  question*  to  i$rHt4t^tHtMjfJ^ 
T^hat  memorandum,  the  subject  of  the^s^n^Sbtrt***" 
versy,  is  without  date  or  signature,  but  fs  wholly*  "ufiltt* 
hand-writing  of  the  testator,  and  sensibly  and  ftiaHif  iHftt** 
ten,  except  as  to  an  obliteration  hereafter  m<Wpai^£akil^ 
noticed.  :  ^  ,:  *•' 

,  In  it  he  lends  to  SMfy  CogbUl,  as  ling  as  xhfe  W*^wWrc 
Thomas  Nelson  CogbitPs  widow,  the  plantad^^ae^Wfet/'1 
stock,  furniture,  and  plantation  utensils,  frfeftftfrlfei&AJfcg ; 
him.  He  then  gives  to  Sally  Nelson  tMgWt,  $&*&*&* 
ter  of  Thomas  Nelson  Cogbilt  and  Satty  £o£j^)'ikB#&#" 
heirs  and  assigns  fotever,  (arid'in  case  of  her  >feytjtyj'4toilf£" 
out  issue  of  her  body,  lawfully  begotten^)"  to  'iutoh  AtflWf 
and SaMy  Hill;  equalfy  to  be  divided,  all  the"  in^^'ifeh^' 
said.  In  the  draught  of  this  paper;  after  ikd'mAtAflSM^ 
of  those  interests,  these*  words,1  '*  together  ^ii^)^^^^ 
w  standing  debts,  and  a/t  and  every  re^iridb^ffiifty&tUtf' 
«  both  teal  and  personal,  of  every  kind  tv&at&evi&*  tifar 
been  added  and  Obliterated,  by  dt^n^i^M&^:] 
them.  Two  expletory  words,  entirrf^  uniin^MtA^^* 
sense,  were  also  Interlined  by  Tergitson^  with  tlHiSbeitfif-; 
JohnCogbUl,  and  afterwards  erased  by  F&£^;&%&* 
reason  which  cannot  afiect  the  question  nfrw  I^J^  *&*^ 
The  conclusion  of  this  paper  is  in  these  wordaf '  *IfMflfr*H 
"  I  do  nominate  Capt.  Charles  Craves,'  Armistead &i%ml 
"  -^_-  — — f  executors  to  this  my  last  wi6,n  8u£     -  r"  "* 

It  is  evident  that  theirs*  paper,  written  by  Terjp^^m1^ 
aforesaid,  was  intended  as  a  rough  sketch  of*  (fee  vUe> . 
will  of  the  testator,  comprehending  the  codicil  ma&  ncsfc*-; 
sary  by  Thomas  Nelson  CogbilPs  death;  and  that  &*&** 
paper,  (the  one  now  in  question,)  was  merely  intended  » 
a  supplement  to  the  will;  by  vrtuch,  together  -with  the  on- 


InthtZ&YiwtfthfGommumtalth.  505 

99&J&1  tf  JtiW*^*  M»*>  *e  draught*  hereto  afttr  »*v,  180* 
nqftf  pffifoujariy  noticed,  was  to  be  made,  ^^bST' 

I  have  deemed  it  proper  to  state,  thus  particularly,  the         y. 
gpp4,c<*itent8  4fthett  to  ahew  that  folly  Co^v^ 

JfjUwd  Thomas  Nelson  Cogbill,  and,  after  Thomas  Nelson  i 

Cfgtfjt's  deaths  his  wife  and  daughter,  were  always  the 
pcfry.iflftl  objects  of  the  testator's  bounty ;  and  that  whatever 
flyrtuafiona  arose  in  his  mind,  after  the  death  of  Thomas 
NcJfWkCqgbiU,  respecting  the  outstanding  debts,  and  pripr 
qpallj  the  important  debt  due  from  his  brother  Jews  Cog* 
£&(U(w«3  his  uniform  intention,  not  only  to  continue  t? 
the  daughter  of  Thomas  Nelson  Cogbill,  the  general  provi- 
ff*yffu,fffTfM^M  for  her  father,  but  also  to  give  that  debt, 
in^We  shape,  to  these  the  objects  of  bis  preference; 
ttypgslp  niore  particularly,  it  was  his  intention  at  the  time 
°Cr8Jy4*g  ^e  on^  instructions  to  Ferguson,  (which  werp 
fy.j^n^reduced  to  writing,  as  aforesaid,)  to  give  all  his 
ou^^pdipg  debts,  and  a  moiety  of  the  trust-deed  debt,  t? 
hif^£f$  Sally  If  ill,  her  husband  paying  all  hi?  debts ;  an<J 
the^j^r^ojetyof  the  trust-debt,  aforesaid,  to  his  grand 
tu^^  Nelson.  Qogbtll%  (the  daughter  of  Thomas  Nelsm 
Cog^lQr  with  remainder  over,  Jkq.  This  intention,,  (a#  fya 
as^^ites  to  .that  trust  debt,)  if  as  not  abandoned  by  him  up 
tfljgjf  tune  of  his  death,  as  appears  by  the  testimony  jn  th$ 
cap^h^t  he  intended  to  effectuate  it  in  another  farm,  viz* 
tyfrfffetys ;,  his  iutentipn  as  to  his  other  outstanding  debts,  , 
(^^.^ere^pr^bably  nqt  considerable,)  WftS  indeed  npt  t 
tag^up  ja  the  paper, or  memorandum  now  in  question  nor  ^ 
is  it/pW^  t^SLt  ^ey  verc  t^sn  intended  to  be  bequeathed 
tojgvfpfr*on. 

jtfpen^^  consider  the  changes  which,  from  a  variety  of 
causes,  generally  take  place  in  the  minds  of  testators,  re- 
specting the  (titpos&l  of  their  estates,  up  to  the  time  pf 
their  deathj^  it  will  rather  excite  admiration  that  the  inten- 
tions of  this  testator  were  so  steadily  retained  for  a  long 
course  of  time,  than  that,  in  this  trivial  particular,  they 
W|re  jdtered :  and  it  is  certainly  a  strong  circumstance,  in" 
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mat,  1808.  determining  upon  die  validity  of  a  wffl,  that  the  prottini 

V^^J^  thereof  are  not  only  in  unison  with  *BHhe'tsfctt«m%««bfr» 

v.         quent  as  well  as  previous  testamentary  'tMtbe**,  but  A» 

others.      Wlt^  bis  uniform  Wishes  and  declarations  upoirtito*«D» 

ject.  -  -    -  . 

In  the  present  case  the  complaint  »,  not  thf*  ihtfttuum 
meant  (by  signing  a  release)  to  vary  Ate  dfeposltia*  «f  fc» 
estate  made  by  this  paper,  as  far  as  it  goes,  with  trrfajtrnt 
to  his  uniformly  avowed  intention ;  but  that  he  &<f  toot  afcs 
bequeath  away  a  further  interest,  which  he  h*d4sft»jfthr 
before  intended  to  give  to  the  present  appellants;  ttufhe 
did  not  execute  another  codicil,  which  he  intended  to  exe- 
cute in  the  form  of  a  release,  disposing  of  an  tntetesteisit- 
ted  to  be  bequeathed  in  this,  and  whkb,  from°the  <mfa>a 
ny,  he  certainly  intended  for  the  appeUanftsV  total  ^tat, 
whereas  he  had  before  intended  to  becpietth  la  9fcm  the 
residue  of  his  outstanding  debts,  he  had  changed %W  ntfeii- 
tion  in  relation  thereto  in  favour  of  the  appetite*,  fay{$tMfc/ 
hoc)  dying  intestate.  Thesfe  are  etthplahWs  which  swnc 
with  a  very  ill  grace  from  thfc  appellees' f  the  *{*p*llaiiti,  on 
the  other  hand,  inaf  justly  claim  that  th*  #iil  afitbrpeda- 
tor  maybe  permitted  to  operate  aft  far  as  It  it  ^footed, 
while  they  have  cause  to  regret,  that  for  #a?i  irfn»jdie 
execution  of  the  paper  m  question,  ^or  its  coutttefput^dte 
will  prepared  by  Ferguson,)  according  to  inn  mamiQhij 
have  lost  the  land  certainty  intended  for  tjttmt*9t*]atoi*Jrc 
trust  debt  in  question,  for  want  of  the  intended?  *MctttsfB 
of  the  release  in  their  favour,  as  aforesaid.       «  ■■"•'.'i-rn 

In  determining  the  character  of  the  papain  >qutectioaf*it 
will  be  necessary  to  have  a  very  particular  referent*  sr*e 
whole  context  and  phraseology  thereof;  It  wH)  be-  foobd 
to  be  a  very  well-drawn  codicil  with  perhaps  a>nn*f8km 
than  is  usual,  and  was  even  Competent  tn,  'htrr-partnt-thr 
lands  thereby  devised,  had  it  been  duly  aigted  and^ptibtish- 
ed  by  the  testator.  It  is  of  ilo  importance  that  kr  aontsj  m 
preamble,  or  has  a  ■  blank  left 'for  the  name  of  an  casditar. 
This  last  circumstance  probably  atbser&ofar  the  testator's 
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mm  hMni^jrit  OtTuj  \  utyxpqcludfld,  at  that  time,  what  person  mat,  1808. 
H  >wh<fin<ci  m  an  eji^ctttor  in  lieu  of  Thomas  Nelson  Cog-  l^£^ 
4Wy  then  deceased  v   The  word  "  lastly,"  too,  in  die  con-         v. 
<cb»Mftjofttbc  paperv  denotes  that;  the  intentions  of  the  tea-  C<^^gand 
tator,  with  relation  to  the  subjects  of  .that  paper,  were  — — 
y6wk.a»d  the  "  et  cwtcra,"  which  .concludes  the  papef,  is 
undoubtedly  in  lieu  of  mere  formal  and  supererogatory 
wtrdo,  declaring  all  former  wills,  conflicting;  with  it,  to  be 
Mroked,  &c«    Unless  it  is  contended  that  no  will  can  be 
4tjphlirim4  wjiich  has  an  interlineation,  erasure  or  oblitera- 
«tfaa  in  it,  I  presume  that  the  before  mentioned  obliteration, 
in  tips  ease,  touching  the  outstanding  debts,  (and  which,  it 
ia  forced,  was  made  before  it  was  delivered  to  Ferguson 
fe/vnrile  a  will  by,)  cannot  be  objected ;  and  the  two  unim- 
porta*tt>andcxp}etory  words,  (now  erased,)  were  added  by 
the  express  desire  of  the  testator,  and  are,  therefore,  as  if 
ibgy  hftdvbeen  written  by  him*  The  subsequent  act  of  Fer- 
igrwa*  in  emijig  those  words  from  the  paper,  certainly 
tomtit  affect  the,  question  before  us* 
•  This  paper,  thus  adequate  .per  *e,  at  the  time,  to  pass 
Aha  personal  estate,  as  a  codicil,  and  wanting  only  a  signa- 
Oia*,2tftJ)6Come  competent  to  pass  the,  land;  this  paper, 
*atetfaining*  the  fwnl  settlement  of   the  testator's  mind, 
-tftunhiqg^the  disposition  of  the  interests  therein  devised 
TStJ.bnfUffHthed ;  thus,  corrected  by  the  obliteration  afore* 
aaid^reapcyctin^thei  outstanding  debts,  the  most  important 
.paxtwhetitoft  it  is  proved,  (and  thus  the  obliteration  is  well 
accounted  for,)  he  Jneant  to  hequeath  to  the  same  legatees 
fap*  tukseqttent  release  or.  codicil;  this  paper,  which  the 
-iraftatMr,  erroneously  mpposed,  or  supposed  through  abun- 
ibnt  catition,  wanted  Jormy  was  delivered  to  his  friend 
Ferguson  to  j  receive  that  form  from  his  pen.     It  would 
•i^ejbatp  a  happy, circumstance,  (so  far  as  it  is  desirable 
thsfctbc  wiii  of  .testators  respecting  the  disposition  of  their 
-  ptopmy,  should^  uoheskatingjy,  be  suffered  to  take  effect; 
sairaas/it  is  highly  to  be  desired  that  litigation  should  be 
pttftntefkaod  **voide<},).  if*,  instead  of  this  unnecessary 
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hay,  1808.  step,  (the  having  it  condensed  with  jbe  atigm$l  witt-^A 
V^1^5^  cast  into  form,)  the  testator  had  signed  tkjpay»wr<fttf» 
▼.  tion,  and  deposited  it  in  his  Aviv  er,  if  yottjkaMi  faMlMtt 
^eJ^4  trunk,  or  closet,  in  which  its  counterpart  was  foumd  i 


time  of  his  death. 

This  paper  was  delivered  to  Ferguson^  together  with  6m 
executed  will  of  November  ,  1805 ;  thereby  apprepiatmg  As 
character  of  the  former  paper  by  the  dignity  of  As  latter. 
The  two  papers  were  delivered  to  Ferguson  to  "  draw* 
*  will  by ;"  or,  in  other  words,  to  throw  die  whole 
what  was  deemed  by  him  a  proper  form ;  and  the  i 
now  in  question  was  written  by  the  testator,  (*&>  had^p- 
plied  to  Ferguson  to  write  his  will  for  him,)  h| 
quence  of  Ferguson's  telling  him  it  would  be  best,  in  < 
'  to  prevent  mistakes,  "  to  put  his  wishes  upoto  tbefeubjcqfc 
u  into  writing*"   The  paper  was  not,  therefore,  a  mettt 
plan  or  frojet  of  a  will,  depending  upon  the  *maettledr*tfl 
or  caprice  of  the  writer,  but  contained  bis  ddtbevntfe'atf 
setded  intention  respecting  the  disposition  of  lus  estate.  K& 
was  not  thrown  aside,  (as  was  the  ease  of  the  psqnfrzim 
question  in  Warner  and  Matthew,  jt  case  to  be  mart  patv 
ticularly  noticed  hereafter,)  among  paries*  and  efdinisy* 
papers,  but  was  delivered  to  bis  most  copfrfrnria*  frfaod, 
together  with  another  (perhaps  his  most  impm^enti^fs/par^ 
for  the  purpose  of  being  past  into  form;  and  although  *hfc 
very  paper  now  in  question  was  permitted  by  ^heftMator 
to  be  retained  by  this  friend,  after  the  draught  •£  thewai* 
was  rendered  to  him  by  Ferguson*  (un<k**btedly  bceinsd' 
he  expected,  that,  by  executing  the  draaght^  -the  Jnr^PM«rf.' 
Would  become  of  no  consequence,),  yet  his  njfwrnialilm  af  ■ 
that  original  may  be  estimated  by  his  appr$oi«d0iia(«ttfc- 
counterpart,  which  he  deposited  in,  perhaps*  o&*  ofilhfc-* 
most  secure  places  he  possessed.    It  is  certain  that*  «b  l&Sh 
ground,  as  well  as  on  that  of  its  J?w/  character,  {as-Ar  *8 
it  goes,)  this  paper  will  stand  a  very  advantageous  ,*emp*** 
rison  with  th'e  cases  of  notes  for  -witi*,  whfr  which  the  tfeofcs  * 
abound ;  as  will  be,  hereafter*  more  particularly  i 
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Jifce^pa^ttrs  «ferc  delivered  to  Ferguson  "  to  draw  a  will  J^*^ 
^fcjf^a&W^ though  he  sayd  that  he  did  not  consider  the  CogbOl 
V4*J  aM'WxmS,  *  but  only  as  a  memorandum  to  write  a  ^^  ^ 
*%fll tfj^^an  opinion  taken  up  by  the  witness,  not  only  others. 
from  tfie  popular  acceptation  upon  this  subject,  but  mmmmmmmmm 
t£fenis£  <he  "paper,  embracing  also  lands,  and  not  being 
tfe&ltefl  according  to  the  statute,  was,  as  to  them,  in  truth, 
ifo*#ftf;r):  ft  is' evident,  from  the  whole  tenor  of  his  test!* 
feidhy,  fliat  he  thought  himself  as  tittle  at  liberty,  in  th$ 
dhktiglitf  of  the  will  which  he  made,  to  depart  from  this 
ffytr  as  fttani  tlie  original  will  itself.  He  tells  us,  that 
thatdriti$rt  was  {1  presume  with  the  exception  of  form) 
t'vtir baton  c&py  of  the  too  papers ;  and  Mr.  M^Rae  alsd 
fefatts,  hfe'h&d  compared  them  together  and  found  them  to 
agrefe,  bot1  cannot  say  that  this  agreement  was  entirely  ver- 
batim. This  exact  correspondence  shews,  in  a  strong 
ffefeMf  <*f  *Je?w,'^he  sense  of  this  witness,  (the  drawer,) 
toochifcg  the  character  of  this  paper,  and  that,  although  he 
Ad  tttft'tM&ider  it  as  a  the  willM  of  the  testator,  for  the 
wihuib  Judt  assigned,  that  it  nevertheless  contained  his 
fiwst  white*  respecting  the  disposition  of  his  property,  ad 
*m  l*it  WHit»  The  testimony  of  Archer  is  also  very 
afaottg"  to  ¥#atfon  to  the  testator's  satisfaction  with  the 
diMlghtitt  #B,.  Which  Is  a  substantia],  and  perhaps  even  a 
JMrotf  <K>titft*rpaft  of  the  paper  in  question.  It  is  to  be 
itignWU»ly  *sA^ Ferguson  dfd  hot,  in  due  time,  render  to 
tftetefttttor  aj&rr  copy  of  tfie  release  requested ;  for  then 
ftfce^MKftgfetod  wrfl  would  have  been  signed,  in  relation  to 
thr<*lx)te  property  thetein  devised  and  bequeathed,  and 


i  would  also  have  operated  as  a  codicil,  in  respect 
rtsntirlty  another  interest;  and  thus  the  whole  intention 
efniittea&tor  ifeuW  have  been  accomplished.  It  is  evi- 
hotfteHer,  that,  although  the  testator  wished  to  exe- 
>*e*wo  papers  at  the  same  time,  (not  expecting  to  be  * 
i  -by  dfeftth  in  the  mean  time,  he  being  proved  to 
hab^bfe^Mh  gobd  hfcahh,)  the  firmer  was  not  at  all  de- 
piWulKuprtBaie  ttitttr,  nor  was  the  execution  of  the  latter 
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may,  lBoa  a  necessary  condition  upan  which  flie  exeeaJkrt  4f  &e 

K^£j£0'  former  was  to  turn.    They  were  entirely  indfpciAnl  111W 

v.         distinct  transactions,  and  related  to  separate  arid  dirtnrt 

C<^lr£nd  interests.  This  wish  of  the  testator  to  tig*  bath  {Mfe** 
1  ■  ■  the  same  time,  well  accounts,  however,  for  d»dekf;m 
signing  the  draughted  will,  up  to  the  time  of  Ms  <kplk$ 
and  thus,  in  aid  of  die  other  abundant  testimony  in  Ac 
cause,  powerfully  repels  the  presumption  of  a  chadgpt  *t 
intention,  generally  inferable  from  a  long  delay  t»aigajn& 
a  will  after  it  has  been  prepared.  With  rtapaetrto  willa, 
perseverance,  rather  than  mutation  of  ifttemta^  is  tb*gfc> 
neral  principle :  a  long  delay  of  signature,  hoW#*etv«,  *■ 
general,  a  circumstance  from  which  to  argue  a  change  «f 
intention :  but,  when  that  delay  it  well  accounted  for,  jm 
in  this  case,)  the  general  principle  remain*  unahafceBy  and, 
in  making  a  construction,  will  have  its  effect.  .*•■  ..:<  f. 
I  will  now  have  a  more  particular  refere*ce4o  a;far*»- 
thorities  touching  the  question  before  ua.  ,  *  -i«^ 

This  paper,  or  codicil,  as  relative  to  Ak  dispttafr-of 
lands,  is  justly  abandoned  by  the  Counsel  for  the  apprifttts. 
A  will  of  lands  is  different  from  a  will  of  per*&&tmW: 
it  must  be  executed  according  to  the  directions  of  tba  ef»» 

(a)  2  Bl.    tute,  being  considered  as  a  statutory  modt-oj 'coHoiQitHotifaty 

Comt  50L  With  respect  to  a  will  of  lands,  therefo**,  <k»4fea%af 
the  paper,  with  reference  to  its  actual  exe<xi«kri*«>a*ifi, 
is  important,  and  die  very  paper  exh«ttted^a4*fatf«rii'wf 
the  testator  must  have  been  executed  by  him,  at  aaAfar 
his  laj>t  will  and  testament.  Even  in  thfe  fcas*ylnifcae»*»  it 
is  not  essential  that  the  paper  establish**  tfcoutd  bt'4te 
identical  one  intended  tot  his  last  w21 ;  nothing  I 
clear  than  that  a  will  of  lands  duly  extctitad'4 
force  until  revoked  by  another  will  also  duly  e*acvted*m 
approbation  of,  and  mtentiori  to  execute  &*<#£#*<*«& -it  Mot 
sufficient.  *..:>...,  y^jA.t  ta*j 

A  testament  of  personal-goods^  however  itfaakttciattBal 
upon  a  different  foundation.  A  tetau$tttt  i*  <kfilmkp»  fer, 
41  the  /^o/  declaration  of  a- party V  iritarttoief  *hkb>«te 

(*)  lb.  499.  u  wills  to  be  performed  after  his  death."(£)    In  ascertain- 
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ittg  tfee  **  legality" of  this  declaration,  we  have  reference  to  may,  1808. 

ft*  jfeJItfr*  but  to  the  principles  of  the  chil  law  as  recog-  ^^^r 
«tgtid  and  adopted,  touching  this-  subject,  in  this  country         v. 
and;  m  EnglantL(d)    In  ascertaining  what  is  the  will  of  a      others. 


touching  his  personal  estate,  we  have  recourse  to 


ttb-Jbrvnilat  of  any  act  or  statute,  but  to  the  just  and  fair  90.  Har^d 
^construction  of  the  document  exhibited  as  containing  \tJy'(f00^riSbu 
Mndcr  aU  its  concomitant  circumstances,  as  far  as  they  can 
ligwlly  «*d  properly  be  given  in  evidence,  and  as  regulated 
Jbp  wctt»estaUi*hed  decisions  upon  the  subject.  The  only 
Jeti&rqtfl  on  occasions  of  this  sort,  are,  that  the  intention 
of  the  testator  be  settled  and  final,  as  far  as  it  goes,  and,  (in 
nrdgr.to  avoid  perjuries,  and  the  misconceptions  of  wit- , 
nesses,)  that  that  intention  be  declared  by  a  writing  made 
.or  adopted  by  the  testator*  This  doctrine  of  our  law  finds 
a  strong  analogy  in  the  policy  adopted  by  the  act  of  frauds 
wrelation  to  other  cases*  Thus  far,  to  prevent  these  mis- 
chiefs*  the  ride  of  decision  ought  to  go  j  but  there  is  no  ne- 
cejntyfto  extend  it  any  further.  To  extend  the  caution  any 
ftrtfcter*  while  it-  is  not  required  by  any  statute,  would  un- 
JMceaarily,  (with  reference  to  the  reason  of  the  rule,) 
*p£tate  as  an  abridgment  of  die  right  of  disposition  gua- 
ttsttod  *o  every  citizen*  A  case,  (to  be  presently  noticed,) 
.oatbfrgpounds  of  decision  in  relation  to  notes  for  a  will, 
fimtmmtA  under  trntia/  letters  and  unfinished  words  only, 
*rift  «xhibit  an  excellent  commentary  upon  this  distinc- 
ifofcr,  ..... 
,Xbe  decisions  upon  this  subject  inform  us,  that  a  testar 
though  not  signed  by  the,  testator,  and  although 
p.bjf  paother  person,  if  according  to  his  directions 
«A  approved  by  him,  is  binding,  and  this  although  no  wit- 
<«esBO»are  present  at  its  publication.^)  As  to  the  identity  (S)  2  EL 
*jfc  the,  t*P*i*  wkh  reference  to  the  one  intended  to  be  the  Com- 501- 
last  executed,  the  numerous  cases  inv  which  notes  for  wills 
J»»e  been  established,  shew  that  to  be  unimportant*  Upon 
tl£*  point  of  identity,  I  conceive  there  is  no  difference  be- 
ttaa*  devise  of  land*  and  a  will  of  personal  estate. 
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mat,  1808.  While*  in  both  case*,  it  p  necessary  that  the  will  mbfffttfii 
^CortST'  to  the  Court  be  executed,  or  adopted,  as  the  case  niftf.be, 
*'    ^  accorc^ng  t°  t^ie  l*w  **  applying  to  the  different  Astgji- 
<a&m.      ments,  (that  is,  that  the  former  be  signed^  orexe&u$^  pur* 
■  ■"   ■         suant  to  the  statute,  while  the  latter  need  only  be  tape* 
tioned  as  the  will,  and  be  evidenced  by  writing^  it  i^jept 
necessary,  in  either  case,  that  the  will  submitted  was,  $c 
last  that  was  intended  to  be  executed*     In  both  cases,  the 
will  submitted  is  to  prevail,  unless  a  posterior  will  wg^got 
only  contemplated^  but  actually  executed,  prop*  the  dtftyyt 
laws  relating  to  the  several  subjects*    In  the  q*t-  q(;  a 
will  of  personalty,  such  a  will  remains  in  forc^  {qpder 
our  statute,)  until  legally  revoked  by  another  wiji^tH 
writings  conforming  in  other  respects  to  the  Mir  Ht^*" 
blished  on  the  subject.     The  question  is,  thgQefbgtt  jgpt 
whether  the  will  submitted  for  probate  is  the  fcpt  wUUfr* 
testator  intended  to  execute,  but  whether,  beings?!* ^sanc- 
tioned as  a  will,  it  has  been  nullified  by  any  »iii*eqp$g|fct 
or  testament.  --.«•«* 

With  respect  to  the.  draugkte4  will%  now.  lotfe  bi*  yrjuth 
is  proved  to  have  been  totidem  verbi*$yriih  {hf  t^jj^m 
question  that  paper  is  proved  also  to  h*ve.r£$£Jyi(pLj^* 
sanction  of  the  testator*  Jn  sanctioning  th*t  pqpet^Jfi  ftp- 
cisely  agreeing  with  this,  the  testator  also  VffTfyyfl  |j» 
paper,  as  and  for  his  will  and  testament ;  /uuj^  jqpgfgfp. 
the  reception  of  this  will  equally  sanstjop  tkqt>  jfcft^|f» 
ever  be  produced,  and  were  in  fact,  as  it  is  ,rlcyrjt|fajw 
have  been,  by  the  witnesses*  The  codicil  J¥^  &&|&«us, 
standing  by  itself,  is  amply  sufficient,  a&d  U  ^JfrHfljp* 
pugned  but  by  the  testimony  of  witnesses:  tytJ$a&,jqf*V 
mony  must  be  taken  altogether:  apd  so  fiakei)>  t|)a&jliH^t 
now  understood,  was  no  revocation  of  tUs.padtcjli b^^ft 
a  duplicate  or  republication  of  it*  ,  I  shall  |»l  lH^tHlj1  lifrfl 
occasion  to  cite  some  authorities  which  cstah|isfe. 
tion  beyond  all  controversy.  But  thai  will  is  i 
fore  us,  sitting  as  a  Court  of  Probate  ; 
sible  it  may  be  to  receive  tertuaooif*  wppictigg  M*i0m~ 
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*  Mr,  in  order  to  fortify  this  will,  by  shewing  that  the  dis-  **y,  W» 
position  purported  by  this  will,  continued  to  be  that  in-      Cofrbill 
tended  by  the  testator,  even  up  to  the  time  of  his  death,  it       *  *« 
is^ctirtainly  irregular  to  resort  to  such  testimony,  (even  if  it      da^ 
wire  entirely  different  from  what  it  is,)  to  overthrow  the      '     '  "  ■ 
wffl  before  us ;  thereby  invading'  the  province  of  another 
prwn,  (the  Chancery,  to  whom  it  belongs  to  set  up  that 
irSB  as  a  lost  will,  and,  in  that  proceeding,  to  estimate  the 
tredfbikty  and  weight  of  the  testimony  respecting  its  con- 
tents ;}  and  of  this  forum,  (the  Court  of  Probate,)  if  the  wilt 
Vstif  shall"  ever  hereafter  be  produced. 
*v*  Referring,  particularly,  to  die  cases  cited  in  the  argu- 
ment'  in  which  notes  for  wills  have  been  established,  and 
^ifk'wtlich  this  objection  respecting  identity  certainly  existed, 
Addid  not  prevail;  I  will  briefly  cite  a  few  authorities  on 
thSsuftfect. 

**ln  7  B&c.  Abr.  338.  it  is  held,  that  where  A.  being  ill 
teAtrcd  &•  to  malce  her  will,  who  wrote  down  only  names 
and  initial  letters  to  this  effect,  viz.  tt  To  Tho.  West,  200L 
m'l8faDev*  ltX)£  to  Rot.  Cro.  5QL"  Sec.  which  being  more 
t&tti  her  estate  amounted  to,  B.  made  an  alteration  in  the 
tfeeBftd  column,  by  subtracting  parts  of  the  sums  bequeath- 
ed, xui  tHett  told  af.  the  sfense  of  the  proposed  devises,  and 
1  A.  ^rWTieaAI  to  declare  tha£  tt  all  was  weU,"  thereby  indi- 
Krf!&£her  satisfaction  Aerewlth;  2?.' went  to  a  scrivener  to 
'•ftr^tftte  Jetrtsea  drawn  "out  at  length',  and  in  form,  and, 
tejfol ij  "he  returned,  tile  testatrix  died;  the  Judge  below 
JMdbttanced  hi  favour  of  this  win ;  but,  upon  appeal  to  the 
IhJtfcJtcs,  Ae  decision  was  reversed.  It  was  reversed, 
iKIfrfetci,  only  on  the  ground,  that  the  bequests  not  being 
Wttfen'd*  length,  the  will  was  not  substantive  in  itself,  but 
•Witirite  its  sense  from  the  interpretation  of  the  witnesses  ; 
"  ffcAt  ft  was,  in  effect,  a  nuncupative  will,  and,  as  such,  not 
Whrifcg'the  requisite  number  of  witnesses,  was  void.  The 
'jfrtt&hfvf  this  reversal  proves  the  truth  of  the  doctrine  I 
WiitiiiPfoir.  IF  the  imperfect  notes  for  a  win  in  this  case 
t  Wfftfru  atTetogdi  so  as  to  obviate  the  objection  of 
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■at,  Uftfr  rtMgrf  of  p*ijury,«adofmia«dto*riBmgfKMa; 
<"££•?  *«1»««i«;  of  *'  wito«ae8,  ao  objertita  oa  «cc«iat. rf- 


^rm,  or  of  its  not  being  the  the  identical  paper  i 
^K^1*1  have  I**11  ultimately  signed  as  the  will,  would  have  p*e- 
■"  vailed*  ..*-'.  r. 

In  the  case  of  Habbcrfieid  v.  Brownings  cited  in4F*jfeyy 
jun.  900*  and  also  in  Robert*  on  Frauds,  p.  451*  where  » 
woman  having  considerable  real  and  personal  paopeityy 
wrote  a  very  ignorant  letter  to  her  attorney,  giving  hmt  ant 
account  how  die  would  dispose  of  her  estate,  and  added,1* 
"  Please  not  to  put  this  rigmaroll  in  tiUJ  send  it  correct 
44  this  only  by  way  of  memorandum,  in  case  I  should  go  off - 
u suddenly;"  she  lived  three  or  four  months  after j- but 
took  no  further  steps  relating  thereto  e  the  Court  of  Dele- 
gates reversed  the  sentence  of  Sir  Qeorge  May*,  itjpitm^g 
this  will,  and  estabUtked  it.  It  was  established,  aHfcoogh  te 
was  objected  that  this  was  only  a  cw^**ana/ papcrydepMidkt 
ing  on  the  testatrix's  a  going  off  suddenly,"  and  although  it* 
change  of  intention  might  be  inferable,  (and  was&Ofcretmti* 
led  by  counter-testimony,)  from  the  laps^of  tinw  bfettewm 
the  writing  of  the,  letter  and  the  death,  of  the  writjar*  V ..  ..'^ 

If  not  bound  down  by.  the  established,  law  on  thi^job^ 
ject,  I  might  myself  perhaps  have  baggkd*  littto/at  Item 
decisions :  but  I  do  not  find  that  they  have  bum  hun^iiuli1 
and  they  certainly  very  far,  outgo  .the  cade  at  bam**dwfye 
in  dispensing  with  form,  but  in.  admitting  to 
wills,  writings  far  less  Anal  and  perfect  than  the  t 
fore  us*  ,        w;.i4»ig^ii* 

•  I  infer,  therefore,  incontestablyr  that  there  wvy<p**m 
"  legal  declaration  of  a  person's  intentions  respecting  <ttii«|: 
<(  he  wilk  to  be  performed  touching  the  dt»poatiofe*f  -kirn 
s       ^  goods  after  bis  death,"  notwithstanding  .the 

taining  such  declaration  was  neither  written  bjrhimsehy  i 
is'  the  very  paper  he  intended  in  future  to  e*etuie*<»i 
as  his  will,  and  which  he  would  .probably;  have  j 
had  not  a  premature  death  prevented.  JU1  ihrtftSAoetdayiM 
it*  (ami,  here,  the  ma*im, u  »mjm,e^^m^f^t^ 
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**app*y#th«t  Us  wilfitotL<tett%  the  subject  be  settkd,  and  ***,  l*» 
Art  h  be  deafer  (^  l>7  a  writing  made  by. him,  or  with  his  ^c^rtiU^ 
oabfceaft  and  by  his  direction.  ▼• 

Recuse  of  Matthews  v.  Warner,  4  F*».  187.  has  been  btb«re. 
reBed  upon,  in  opposition  to  the  probate  of  this  paper.  In  - 
thai  c*sfe,  the  paper  in  question  was  indorsed  and  entitled, 
a  *  plan  for  a-  will;"  whence  might  be  inferred  that  it 
was  a  mere  projet;  it  was  not  delivered  to  any  friend  of 
scrivener,  to  be  cast  into  form ;  but,  on  die  contrary,  was 
kept  by  die  writer,  unpublished  as  his  will,  for  more  than 
five  years,  whence  a  change  of  intention  was  inferable \ 
etech  change  was  also  actually  shewn  to  hare  taken  placeV 
not  only  by  the  existence  of  a  posterior  unfinished  and  re- 
pofcifctat  will,  made  four  years  after,  but  by  very  many  -de* 
ctomiem  of  the  testator ;  and  indeed  the  deplorable  state 
of  insanity,  into  which  one  of  the  principal  legatees  had 
fcflfcn,  {who  was  also  very  opulent,)  made  it  highly  impro- 
pnrv4anfd>it  was  often  so  declared  by  the  testator,)  that  the 
fit*  will  should  remain  in  force.  Besides ;  this  will  was 
tmnmif  loose  in  his  office,  among  many  unimportant  and 
official  paper*,  whereas  the  unfinished  will  was  found  in  Ate 
prmae  bureau*  Under  these  circumstances,  it  seems' to 
awynl  confess,  highly  improper,  that  that  paper  should  have 
b£e&  established:  and  yet  it  was  established,  (on  appeal,) 
bjpsh*  delegates ;  thus  manifesting,  m  a  remarkable  degree, 
(und  that*  a  modern  period,  (in  1798,)  the  overruling  It* 
WiUiiUMof  the  English  Courts,  in  favour  of  testamentary 
dispositions  of  chattels.  It  is  true  a  commission  of  review 
Wa»  granted*  as* to  this  decision  ;4mt  I  am  not  informed, 
fcy  *hc£tfc0ofcs,  what  ultimately  became  of  the  case.  It  ill 
toaeialso,  that  the  Chancellor,  in  giving  his  opinion  for 
garatmgithe  commission  of  review,  delivered  sentiments 
Bake*  less  liberal  teaching  the  subject,  them  those  which 
fe^ci  prevailed  in  the  Court  of  Delegates*  Every  thing  he 
said*  however,  i*t©  be  referred  to  the  actual  case  depend* 
ia^'befcre  him*  abd  th*  principal  grounds  of  his  dissent 
l&  judgmeat  k^cpsejtkm  wtvef  the  place  where  the 


mat,  Mi.  <paper  wasfbcmd,  fcnAihfr  other  eJmiUMWBH  i  WfiMti  mm  '■* 
^^buT'  tioned,  shewing,  that  this,  a*  *A*  iimt  tf  *#****  tf*40~n 


c*:        testator,  u  was  no  will,  but  only  *pt*jH<&  a  wSl  p4 
^^  **  «  was  not  a  complete  definite  rekfttdkw  far  *s*li«tfl*l  ' 
-  u  fortune."   This  case,  therefore,  it  totircly  wajatjt&km*   * 
when  it  is  supposed  to  obstruct  the  probata  of  4u  piftf  * 
now  m  question.  -        *     •  *« 

Roberts  on  Frotyk  has  been  cited  to  shew  ih*frgwjtt» 
strictness  is  now  required  in  relation  to  mfirm*l*riXh$ 
than  formerly.    I  am  not  acquainted  with  the  tadtft-tf  ibif    " 
work,  but  wiU  join  issue  in  recurring  to  his  authority*  <iif  * 
p.  453.  he  says,  (as  his  opinion  of  the  modem  4octr4b*>  aftt  " 
this  *abjeett)  "  that  it  is  net-every  scrap  of  paper  4ha£*tttar- ' 
"  writes  in  contemplation  of  death  that  *iU  be  Fueai*sd*4a  - 
"  testamentary,  but  itnrast  appear,  {mmd  thotfom  1*tfp*/im 
44  stojft  and  not  from  o*trfc*fc  evidence,)  that  <k*'  aaiasa  * 
u  intended  it  to  operate  as  it  stood,  when  Written  witbotft*. 
u  contemplatkigftfty  further  «Ct  to  be  d*ne«»ghfe4*{*t-   • 
"  fectioit  and  fuM  authenticity ;  and  tfci*  iuum*0*scmsf . . 
u  such  paper,  if  it  oootaina  dispositions  iif  pcrannfd  qi*#»c  # 
"  prospectively  to  the  decease  of  ifae  partyv  witiLbcrhaUjta  f  a 
u  import,  units*  by  k*  mode  tf  agbraafeflu** 
u  exegntipa,  it  discloses  a  susptmdui  kflcataoa  i 
"  framing k."  .  .     :.    ..-  caui-f,u*it:j' 

Applying  this  doctrine  to  the  case  in  1 
fore  us  is  i»  itself  compiles*  to  the, 
braced;  *nd  iiis  <mly  byjtktzm*i&  evidenced 
not  that  the  testator  flMam  to  vary  i 

additional  taftirastiu  ,     v  ...,  ^.  \,w  >j  *e    -»: 

in  9fe  S4*>  <2?&*  y,  3Tm^«M^  «hh^  **  j»«*  ,q 
cast*  crijr  coUfttwd^  tefa*  ^  Gowfcrtfle^ 
recognised,  tfeai,to  *****  tfcft  Q^c4^o^thc;|naiwii|il<tWi  r 
nea*  of  a  will,  it  vtua*  B&wMpmdkafa*  jf  1hn  *&**&&  ■ 
somtfhfog  *oi<e  was  **t«n<W  **  t*:4piw.  ^  n*  .<i*..k,7  jt  i*n  .  * 
With  respect  to  tl»^«im$i«shbMt»ia«i  mm&**fimtmitr 
as  tarn  particular  dispaaif itrnj  art  mm 
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3gR»faqi»f»iwp^  <o  tq,  or  not  epahraciag,  jrtfacr  *a«^1908.  , 
of  ittMrMtf  .Styiiafc  M&  is  full  up  to  the  point.  He  ^CJ*  " 
fsp»*4h*£  *  wfcen  a  testator*  after  he  has  begun  his  will,        *. 
"  fadfcpfrfff  or  defer  failing  thereof  until  another  tin*),  ^w* 
"afcd  ia  the  mem  time  dieth,  fecjet^  cooccming  those  ■■  ^^^ 
14  thiiftl  oke*dy<di*p+*edi  the.  testament  is  not  void  by  aw 
"  law,  but,  otherwise,  by  the  rigour  of  the  civil  law ;  and 
u  thai  jwg*  &**  is  that  testament  void  where  the  testator, 
tt  lowing  declared  his  whole  will,  and  intending  to  do  no 
44  nwre  atpreaen*,  rcservejh  tomewbat  to  be  done  at  ano- 
ulk*r  time, and  in  the  meantime  dietfi;  for  that,  orsn  4y 
u  tfcr  <wtf  /ow,  in  this  case  the  testament  is  perfect."    The 
k*  branch  of  this  position  finds  an  entire  correspondence 
in  ibett&ial  case  depending  before  us* 

Tb&^ame  writer  aeya,  (p.  532.)  that,  where  a  draught  of 
a  will  is  found  in  the  testator's  hand-writing,  though  not 
frijprl  ner  delivered  before  witnesses,  if  it  seems  perfect 

ASOf^T JXWBS  HOT  JS&SAK  0*F  IN  TH8  MIDDLE  Of  A  SW~ 

Ttata^Sie. and  if  it ia  found  among papers  of  value,  &c. 
(aadfi*pTWsmiti>»  where  delivered  to  a  confidential  friend,) 
bythatt&rdumstances  the  paper  seems  to  be  rather  a  ter* 
fiatoJMhana  draught  ax&y.  This  doctrine  applies  fully  to 
decease  before  us;  eaccpt  as  to  the  identity  of  the  papery 
a  circumstance  believed  to  have  been  already  shewn  to  be 
snuiflly  i>hi  thportant»    • 

WthmtpftCt  to  the  dvaughtof the  will, aowaCatedto 
hcio^'JdscidtnotAfmg'.  As  to  the  case  before  wt,  that 
paper  is  entire^  ia  «**#«*.  Whenever  if,  or  any  other 
wflta*  aedkU*  <e*ea  die  ro*g*  <apy  of lite  rrfew*  intended 
to  be  esetafted,)  shall  be  legally  «**  tp,  ot'axhibited  lor 
pntata,  the  i*0p«r  tribunal  will  determine  upon  ks  effect 
aa*»attdjiy*  All  I  heed  say  tit  present  respecting  to,  (and 
m  this  I  rnn  justified  by  th*  testimony  delivered  intUs 
cas*^4#f*»*f  ft  <tf^irr#  »«*  from  the  pape*  hi  question,  fc 
is  no  revocation  of  it,  but  merely  a  duplicate  <x  rsputdi^ 
catWv  wad^htfefcrctkali  not  obsttact  fee  probate.  And 
thinnb*  ia  dtoQMn*  if  *******&  f99^t&te>di#hrm*i 
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«ay,  1ft*.  unless  the  particulars  of  the  diversity  wot*  sgt.9fl^**j>frfr 

^^j^  the  Court  might  tee  that  it  amounted  to  a  ircvocatgftk  wJ*. 
r.        Swinb.  525.  it  is  said,  that  a  second  testament  doafaqf  Q**> 
SttJer,.     voice  a  former  one,  when  it  doth  not  dissent  tfaqfomb 
■  but  agreeable  therewith  in  all  points :  and  in  BqfwooA  x* 

Goodright,  Cowp.  93.  (a  very  strong  case  upon  ttwsqb- 
jec^)  it  is  said  by  the  Court,  inter  alia,  "  thavpropctlj 
"  speaking,  another  will  cannot  exist  without  then  bejnga 
44  difference,  because,  if  it  be  exactly  the  same,  i tie,  ,BiO  hkhx 
"  than  a  duplicate  or  republication  of  the  fim  jail-"  .j*  ia 
also  held,  in  the  same  case,  that  if  the  other  ^nd  diffitrptf 
will  be  found  to  have  been  executed,  but  the  Jury  Jor^ft* 
find  wherein  the  difference  consists,  the  Court  cjum&infer 
a  revocation  of  the  former  will.  As  to  the  effect*  of  t)ofc 
second  (and  lost)  will,  considered  as  a  duplies wftpubhf 
cation  of  the  former,  if  it  should  ever  appear  and  be  esta- 
blished, the  only  difference,  with  reference. to  thepajp 
now  in  question,  would  be,  that  it  would  be  opnsfcru^d^ 
speak  with  regard  to  the  property  held  at  ike.  dqtfdfi  fjfo- 

(a)   C*vt>.    republication.(a)   The  effect  of  the  republication  ofca.<J0^L 

v3iifj^      viseof/owfrini^tbeij^pQrt^ 

ference  to  the  alteration  by  our  act  upon  this  sflbywfcf  t#c^ 
Rev.  Code,  1  vol.  16a  see  also  the  case  of  Mart *%*#+#- 
leny  3  Call,  289.  upon  the  construction  thejeof;),wtj?igbfr 
pass  lands  purchased  after  the  date  of  the /a*7Pfr,*iJJ* 
which,  without  such  republication,  would  not  hayr.  p*gy d> 
die  principle  being  that  a  devise  of  lands  is,anu^rin*p«stf 
to  a  particular  devisee,  and  is  considered  as  a  co^ptyW^ 
u  whereas,  as  to  personal  estate,,  the  law  of  ffrrjjrptfjfo 
u  adopted  the  rules  of  the  Roman  testament*  wfeu&,va**f)fc. 
u  institution gf  an heirt"  Caw/u  90.  Hmrmoo^v^^j^U^iit 
and,  in  this  view  of  the.caae,  it  woul4  seem  th*£,4bt  gqfc> 
republished  would  have.an  ,squal  and  Co^tepsiv/eelSwMfti. 
to  chattels*  with  that,  by  .which,  such  rep^lif^w^  upg  jft . 
fected.  ,  ;«,  ,.<  i^^-fr.1-  r»  { |> 

I  have  thus  considered  this. case,  as  Lt  ws*?ey  ia«  dii«Mf  - 
aspect;  lsU  Upon,  the  idea  that  the  dr*i§b*x>f  &**f9|»* 
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i'tb  be  lost,  had  never  received  the  testator's  sane-  may,  18P& 
tfc^  o*  legally  became  his  vnfli  and  2<fly.  On  the  ground  V^v^/ 
thtt  it  AA^  and  was  how  before  us,  being  such,  and  only        v. 
sridkj  a*  it  k  proved  by  the  witnesses  to  have  been.     In    °  thers. 
the  fine  view,  the  case  is  very  clear  for  this  codicil  2  and,  — — — 
intifaerlftflt,  the  result  is  not  changed  5  for,  upon  the  teati- 
Btttoyytfakt  draught,  agreeing  substantially,  if  not  literally > 
wi&  the  piper  before  us,  is  not  another  will,  and  operates 
do  Hvototion  of  this  will.     I  have  already  said,  that  if  it 
skotfd  hereafter  appear,  and  be  found  different  from  this 
ceAenV  nothing  done  by  us,  in  relation  to  the  latter,  can 
rfotHor  impair  its  operation* 

•f  etoftftede  by  expressing  it  as  my  opinion,  that  the  judg- 
nfcttt  4f  the  District  Court  ought  to  be  reversed,  and  that 
of  the*  County  Court  affirmed* 

5  Jttdge  Fle*  rwc.  The  sole  question  before  the  Court 
irfpfbeflier  the  paper  in  the  hand- writing  of  John  CogbiU, 
wfcifchrwas  by  the  County  Court  of  Chesterfield^  admitted, 
andfottfcred  to  be  recorded,  as  a  codicil,  to  his  tvill,  and 
Ytfcdb&ity  the  District  Court  of  Richmond*,  ought  now  to 
MtifitttAftftied  as  such. 

In  considering*  tKis  question  itmay  not  be  amiss  to  take  a 
ahtk'ltftospectivc  view  of  the  situation,  circumstances  and 
ctttafcxkms  of  die  testator,  previous  to  the  time  of  his  writ- 
ing the*  paper  in  controversy. 

^fe-appearsythat  being  possessed  of  a  considerable  estate, 
boft'iUfcl  and  personal,  and  having  neither  wife  nor  child, 
fatoftevferalr  nephews  and  nieces,  descendants  of  his  bro- 
tOtrm^'JtSse  Cogbill,  and  George  CogbilL,  he,  on  the  9th  of 
IkmMti ,  1805,  duly  made  and  published  his  last  will 
till  testament,  written  with  his  own  hand,  which  has  been 
altaitfefti  to-  record,  and  is  now  before  this  Court  :  in 
wtfd^wiH  he  manifested  a  great  partiality  for  the  children 
*f  hit  deceased  brother  Jesse  CogbiU,  by  giving  them  the 
wtoteHftf  his  estate,  chargeable  only  with  die  payment  of 
ttrdfebt*   '  'A  far  months  after  the  date  of  this  will,  hit 
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mat,  tsss/favottfftenepliew,  Thmnmf^eUmGb^t^oo^ 

*JCj^  g**«*  specifically,  the  greater  part  of  M»- 
v.       '  hhn  Ids  restaaaiy  legate*  andonfenHiis&i 

C^Td  •*  *«•  ****  »*"™g  a  widow,  JW^  agtffl)  «■** 

daughter,  tna^9afy*tf4km6ogHlto    -    ■  .t*v,*  m*t4 

Upon  Ms  unfortunate  event  hi  thtfftMnH^i 
thought  it  expedient  to  make*  anssher  wiB  ?■ 
purpose,  gave  verbal  instructions  to  his  ( 
gu*>n,  (whom  he  requested  to  write  tfcewH)  < 
spect  to  the  alterations  So  be  ntftde,  foe 
death  of*  h»  favourite  nephaW  j  wWck : 
guson,  hi  die  course  of  his  teattsustipve 
cotmnissed  to  writing  j  wMn  writing1 
Mm  on  hie*  second  examination*  and.) 
with  an  indorsement  on  the  bock  ef  <ky  *  topi  ifk4mib> 
u  lease  from  Jvhn  Coginti  to  the  heirs  of  ycmeCagm,  4k 
*  the  amount  of tie  within  deed  nf  iliini  amipnitiaii^b 
^  be  written,  omit  die  whole  chawe  aeapeotiagrfkatiM 
"trasu  :  Aek  Mr.  grigwy  in  whafr  inhnrfsr  liapaaadwhnw 
"onghttobemacW  i     ^  bi     -»rf*w  wn 

Thk  mfeftirn  anrinm  is?  nuppnkd  to &arcnAolertafc*rihhi 
one  on  the  back  of  a  deed  of  trust  (Ufcthfreontte  tf thin** 
.  donee  called  a  mortgage)  iromffisr  *&gMftM*mmm^ 
debt  dt*fi*in  him  tn  die  fcjtbtar*.  ,fk>m*;l 
£W*n  had  oommittod  to  writing* 
John  CbghUt  (bdt  hbw  long  after  4ota  i 
.  ter  {about  seven  or  eight  taaftftbtfa&r* Ain  dstfh}  tttfciafcn 
the  hands  of  Ftrgusm  hia  witt,  eaeciUcdbcfr«efttoi 
Thama*  ifc  CoghtiL,  together  w*hidie,p*parM 


jeet  of  controversy  *  and  mquestftd  him  tw  j 

from  the  wo  papers  *,  which  J*t^^.eejreJ**f*£4Ja||p 

did,  and  preaeoVtd.it  to  the  testator,  *fea  afar  ttrinp^ 

ing*  approved  of  k*HuO  postdated  ptUfeWngfe 

until  hs  hrY  -rr'TT  -  -rf'nfir  nr  -TrmnKi  tlMipiai^hf 

his  deceased  toother,  J*u  6^r^  W*<^4ftbctaf  tfen 

4wdjnortgag«ror(kedofmtt%.,  ■,.  .o   ..  .-,..»,  -TufT1 

Xhia  part  qf  the  evidence  ip,copntai*4^ri*iJ 
mony  of  Edward  Archer  ;  bat  it  seems  that  the 
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approved  ky  y*&n  C%gbiU  a*  his  last  wifl,  «ut,  leoa. 

Hhjjjft  Mm  executed  ia  now  tost,  and  sanqotbe  prodtir 

and*  athech  bring*  rae  to  <h*  consideration  of  the  paper 

40w  in  contest  between  tbe  parties  ;  in  dpingwhieh  I  fihelj 

»w  it,  first,  asa  paper  found  to  the  hone*  of  the  testate  at  • 

jfasdaas  of  has  deftlh,  or  in  possession  of  W*  friend  stpnd- 

■eg  alrre  on  iaa-sure  authenticity  ;  ajul,  secondly,  wkb  the 

«riflewee  jhet Mas hoen  adduced  in  e«pi*natiai» atidsttppgit 

«f  ef  9  in  doing  nrhkb,  however,  I  panne*  late  sigh*  of  the 

4m&*ij*&*£  th&  testator*  noa  of  tfc*  loonto*  thatiftr 

atateAMaatoalter  it*    |t  has-been  alnrsdy  noticed  that  the 

drniasnri  maamt  Makon  CogtAll  ipaa  bis  greateat  favour? 

ke,]&BfrmcqMl  legatee,  and  hood  bapn  appointed  one  of  bis 

a— i  it nis -». it  is  natural  to  suppose  then*  thai  npoo'his 

deaterehejfteaamtor  most  have  <eonftBnapleted  a*  alteration  of 

his  wflt ;  kfcnatnral  toanppoee  too,  tha*  the  frmilf  of  bit 

riiii  fieri  sophs  r  and  friend,  would  lie  the  priawy  objects 

*w£fr*bGtmtpi  .we  asraaixa^y  fad  hy  Jdi*  paper  iwconti** 

^aaaa^waktstt  whoHjr  watblhe  testators  $wn  band,  that  ha 

last  4b  the  widow  of  Tksjfias  Ntban  Qegbill,  so  long  aashe 

ilus  srfdow,  theiand,  negnaas,  and  almost  the 

she  estate,  before  specifically  devised  to  bias  if 
4aW'f  ^wth  the  mnahwinr  of  the  land  and  negroes,  90  lent, 
toVhei^dawgftaer,  AaUey  Nikon  €cgiill}  by  her  deceased 
teistipiidj  ¥M$nui*  NehonCtgUll,  to  her  and  her  heirs  fcr- 
^air^Tandittdrfaoh  ofissoe  of  her  body  lawfully  begotten, 
I  estat*  to  he  equally  divided  between  Smiley  PagHS, 

r,  and  havniece,  ifo//^  ifttf,  daughter  of  Ma  de* 
•r,  jtaa*  Cogkilt^  and  sister  of  Thomas  NeUrm 
ttg+iU*  deceased,  to  them  and  their  heirs  forever.  And 
tiaia*  gtoet  «hr greater  validity  to  this  paper,  m  ay  mind, 
4a) 'the*  k  Ja  written  in  technical  language,  and  can? 
>iaMeaTrkhtbefoU«vmg  wwis  :  tt  Lastly ,  I  do  nominate 
•*Jawi  offline  Ctyt.  GHaries  Grave*,  Af mislead  Sill^md 
U:  :  executors  of  this  my  last  will."  8cc. 
Those  two  men,  Charles  &rew*,  afcd  Armhttf  Hill,  are 

named  in  the  will  thai  has  been  admitted  to  re- 
B.-  su  *..-.. 
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mat,  19M.  cord  ;  and  Thomas  N.  Qtgbill  was  a  third  elflcutar  aaia^l 
^^J^  in  that  will,  but  he  being  dead,  a  blank,  was  left  far  the 

▼.        name  of  another  m  his  Jtead,  tf  the  testator  sbocrid  dmk 

JSogbUl  and  A    £M  . 

others,      proper  to  ill  it  up.  ,  .-.  -• 

1  it    is     laid  down    in   2  BlacksUm^t    £faoaxatorm> 

501,  2.  that  a  testament  of  chattels,  written  intuitu*- 
tor's  own  hand,  though  it  has  neither  his  name  nor  aeaklp 
it,  nor  witnesses  present  at  itstpabiicatiou,  iagoad,  pK><- 
rided  sufficient  proof  can  be  hid  thatitiia  his  haud-nrt*- 
tbig  ;  and  though  written  in  another  man's  haad,  and  se- 
ver signed  by  the  testators  yet  if  proved  to  be  according  to 
his  instructions  and  approved  by  himyk^  hath  Itffcn-fcflid'a 
food- testament  of  the  personal  estate.  ■  .*  *  it  ^  i:: .* 
*  A  written  will  when  it'is  written  wrth  the  testatorfs  owa 
hand  proves  itself,  and  therefore  needs  not  the  help *jf  wfr» 
nesses  to  prove  it  ;  for  if  a  man's  will  be  found  written  fair 
and  perfect  with  hie  own  hand,  after  hi*  deaths  although  h 
be  not  subscribed  with  hi*  name  or  senlednritb&Biaea^  or 
have  any  witnesses  to  it,  if  it  be  knewm  otr  can  be  .proved 
td  be  his  hand,  it  is  held  to  be  *  good  testament,  anda^tf- 
fictent  proof  of  itself,  5  B*c.  Abr.  51a.  and,  Srvirilmri*, 
part  4.  sect.  to;  and  part  7*  sect*  13.  eitecW.r.ButrtslDce 
die  stat.  of  the  29th  of  Chark*  XL  andovr  attoCiAascta* 
bly,  it  would  be  good  only  as  to  personal  estate* .  *  >*r  » 
■  From  these  authorities  and  many  mora  that  jnightibe 
cited;  and  from  the  peculiar  circumstance*  <tf  sheeate  be- 
fore us,  I  have  no  doubt  but  the  paper  in  questianystancl- 
ing  on  its  own  authenticity,  without  the  aid* oft* 
mony,  is  sufficient  as  a  codicil  to  pass  all  the  peiaonabe 
it  embraces.  *•»••.«    tit  #u- 

Having  shewn,   I  conceive,  that  this  pupri,  ilaflrttmg, 
alone  is  of  sufficient  efficacy,  as  a  codicil,  to  pasbtbapenr'- 
sonal  estate  therein  mentioned  ;  let  us  see  11  In  tlm  flfii 
;  has  been  any  evidence  adduced  to  destroy  tolmpair-afes 
validity.-  -        .*.  , :,    ...» "<v 

The  dMy  witnesses  examined  in  this  Court  M 
those  to  prove  the1  baud-writing  of  the  testator)  ware1  ^ 
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'&lfto9Xr£dwiard  Ar&ter,  and  Archibald  J&Crac*  The  may,  1808- 
ttftifmoTtyofrFerguson  hasfceen  already  noticed  so  far  as  it  V^^|J^ 
Wfcfit  «&p*ove,  that  the.  paper m  question,  together  with  the  y. 

former  will  of  John  Gogbill  (which  since'  his  death  has      Jtber*. 
keei&'adnutted  to  record)  wasrby  the  testator,  about  7  or  8       ■    -     '  ■  ■ 
ntsyths  before  his  death,  put  into  the  witness's  hands  with 
*  request,  ifeat  he  would  prepare  a  will  frdm  the  two  par 

'  pensy  which,  he  accordingly  did,  and  some  time  after  pre- 
stated  k  to  the  testator,  who  approved  of  it,  but  postponed 
*iecuaingit  as  his  wiU,  until  he  should  execute  a  release  of 
« -mortgage  he  had,  on  part  of  the  estate,  of  his  brother, 
¥*s*e€cgbiU)  deceased. 

There  appears  m  die  paper  in  question,  an  erasure 
trfo  several  lines,  whioh  the  witness  said  was  done  by 
the  testator  -  himself:  die  words  erased,  or  attempted  to 
ibstvtt  teen  erased,  however,  still  remain  legible,  and  are  as 
follow  t  -M  together  with  all  my  outstanding  debts,  and  all 
:*  and  eray  remainder  of  my  estate,  both  real  and  personal 
***ofc<every  kind  whatsoever."  Although  those  words  stHl 
teppear  legible,  they  are  so  far  erased  as  to  convince  me 

<th*t  the  testator  intended  to  strike  them  out  of  the  pap  er. 
4  ^TFhe  witness  also  said,  that  after  the  papers  were  deliver- 
e&Wbisn,  he  interlined,  or  added  two  words,  to  make  a 
sentence  mere  perfect  and  grammatical ;  but  that  he  had 

*-st*Q«fthe 'death  of  the  testator,  erased  those  words  so  rater- 
fthed  or  added  ;  and  that  the  paper  now  remains  precisely 
(aft  <tewasv  when  delivered  to  him  by  the  testator  ;  and  that 

-is?  %#Wfcg  the  .  will  approved  of,  but  not  published  by  the 

?fcs$ator{*be  inserted  the  words,  verbatim,  as  they  now  stand 
OB  the  paper  in  controversy.     That  he  had,  at  the  request 

~«ftiM*4estatar,  written  a  release  of  the  mortgage,  which  he 
allowed  him  y  he  approved  of  it  and  desired  him  to. copy  h, 

*  ssiiick  he  did,  and  the  testator  sent  to  him  for  it*  .  That  be 

"WWkAft'SfiAn  CogbtlVs  when  he  was  dying,  took  possession 
of  the  papers,  and  delivered  them  to  Edward  Archery  from 

.  -sAoaft  her  a^n  receive d-them  and  delivered  them  to  Archi- 

^bttSLM^€paes  a&  counsel  fojthe  appellants,  who  exhibited 
tficm  in  Vhaterfield  Court 
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tur,   1806,      The  wittteM,  to  heteg  hftia  i  ugJUd  iajr  Jftb  gsy  jftglhfl 


eda  verbal  message  from  hank? to  gpabdiafeei  .„_ „ __ 
€^i^n<l  derfctcbd  frem  the  tecsfeMger,  that  it  wilt  to  frgifB*  ssibail 
1        to  his  will*  but  btfore  hfeweat  to  htahavsa*  Wfv 
spent  to  do  any.  business^    Use  witiaw 
further,  but.  spoke  so  low  and  iadisfttnetly.  tag*  IvJ 
bat  itaperfeetfy,  eoakl  not  Understand  what  be  aitdt  *    .;i . 

The  testimony  of  Edward  Archer  is  the  aaM&iifrftitb* 
fttaaee  at  that  of  Fergusan,  so  jfa*a*  it  ttapesftftjitt-rAeB- 
tator's  apptoviag  the  will  that  bad  b*e&  written  bjrtke4l*y 
ter,  and  his  postponing  the  publmWiraj.  t%  uHtU  aftea  itfce 
release  should  hare  bee©  egeented  ;  a«d,at*o  wfrkiiijtou 
to  what  happeried  at  the  testator's  Jbnfee*  about  4hg%lw»frf 
Ids  death  ;  and  the  putting  the  will  and  other  papers  iatfr 
the  hand*  of  Mr.  Mi*Qra€-;  who  says  that  h^r***iv$44&em 
as  Counsel  for  the  appellant  fr&m  the  hmfy  &f4ffw.J)fr* 
fuson,  arid  exhibited  tluun  to  the  Qounty  Qouftytf  flfra?  ■ 
terfitld;  but  what  became  of  th%t$^#iipr$f*&4>\ty„far- 
guson  as  the  will  of  the  testator,  does  not  appear  from  any 
of  the  testimony* 

That  paper  being  lest  thefef  ■and  it  being  in  evidence  *at 
it  was  written  in  the  vetfy  words  of  the  paptir  id  cetitiwer- 
sy,  as  it  now  appears  before  the  Court*  and  as  when  deli- 
vered to  Ferguson  by  die  testator*  who  apJpreVcd  of  tfefe 
draft  taken  from  it,  word  for  word. ;  a&d  postpftfctd  eaec*r- 
tingit  only  on  account  of  a  release  of  the  atortgagsnot*  ha- 
ving been  signed*  it  seefcui  to  »e -that  the*  paper  aa*bV 
lore  us  ought  to  be  admitted  as  a  GfrliciUa^heieetttlor'a 
wiH  }  because  it  was  deliberately  prepared  bf  hunaeif*  avd 
written  wholly  with  his  own  hand:  .IM*greaMlraa*>atfc» 
laid  in  the  argument,  on  the  circumstance'  of  jFrt/Mtpj*'^ 
having  received  a  message  from  the  testator*  a  &4r  dfryfr  J*»~ 
fore  his  death,  to  write  a  codicil  to  hfr  will.  J&ilftsfc- 
jectftn  a  sufficient  answer  may  be  giVeh  from  S-winbum^ 
519,  SO*  where  it  is  laid  down  that*  akbeugh|h^4TO%J)e 
itepet&ctioa  of  will  respecting  the  whole  teats****,*** 
cause  the  testator  cannot  finish  die  fithole  accenting  to  hi* 
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eUa^n  f  yet  in  Tesfredfrofrtfaat  wfckfaii  dene  AertfBna  *mr,  leefr 
iatsavffcdticJIt  of  wiH  (the  perfect  is  notto4>e  Jiuri  by  the     rwurti 
iafc)Mrfce6)    And  ridioiiajh  testators  wlabfenheir  wifla  and         v. 
*40Stttk!4nt&Mteffi  making  do,  many  lianas  j  new  aud  dtraimsb,     others* 
ae^elta^dWers  things  ;  yet  wtar  is  *bte  to  say,  that  ton- 
•erring  this  or  that  particular  legacy  already  given,  the 
.  testator *  would  have  made  any  additkk)^  dfmhurtkm  or 
afceratktti. 

-  If  this  rearming  be  sound*  on  general  principles,  liow 
ftfttrfnt  more  forcibly  doesit  apjriy  in  the  priescnt  esse,  where  , 
die  irheie  of  the  paper  Kppeare  16  the  ttetaioi-'s  ow*  hand- 
wvitteg,  I  am  df  opinion,  wpoti  the  whole,  that  thejudg- 
metit  erf  the  Diatrkt  Court  m  erronediisV  and  ought  to  be 
teVeraed*  attd^hafe  of  die  Comity  Court  affirmed; 

■'1  *'  *  »  .  -  *  ;        •  [ 

■  -By  H  majotkrof  die  Court,  thfcjodgtaent  of  the  District 
Cfctart  war  reversed,  and  that  of  the  €onwty  C(*urt  affirm- 
ed? Whereby  the  mertiorstndum  was  established  as«a*  good 
cattail  ef  jtetsMal  estate* 


u  .-.  Paul  and  others  against  Paul.  7W«br, 

-  J  QN  a*  appeal  from  a  decree  of  the  Superior  Court^f  .  It  is  the 
*s«  r       1       «-.  -r>.  right  and  u- 

Chancery  for  the  itatui&ii  Djetncu  8Uai    course 

/vAw»itmg,purporti«gto  be  the  last  will  and  te*tame»t ■jJnt!j^JJ 

:*£  ^Ww.JW,  the  ekkr,  was  produced  to  the  Court  of  of  Chancery, 

.Jtaatfraajg*  Gouttty,  on  the  fish  of  January,  179S>  by  one  £e  ^e^ 

,  v^  •  "  es  wwtf  vot€.i 

and  ft  cannot  property  be  inferred that  the  aiiswef  and  depositions,  were  the  only  evi- 
ee^tttMbftedontifch  trials  on.  the  tontrary,  it  oUgbt  rather  to  ^r«r  that  such 
l  evidence  was  actually  made  use  of,  since  the  Court  of  Chancery  ought  to  give 
1  respecting  ttre  reading  of  the  papers  fifed  in  the  cause* 

The  Court  before  whom  an  issue  out  of  Chancery  was  tried,  having  been  satisfied 
Hfe&tie  ffcrdfct  Wf  the  Jar?,  aitt  -hating  ewrrtrtsa  a*  tfletfoHi  to*  a  ^  trial,  to  which 
sMimipjjn,  (|  1  ifilinn  imp  .tyJttib  t^eyer<|ipt  oi\ght  forever  to  remain  undisturbed. 


Paul. 
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mat;  laoa  of  the  executors,  for  probate;  wfckh  was'  contested* -by 
VJ|^^  four  of  the  heire  at  law  of  the  said'  PdiH,  dfa<  the7  grow**, 
otliert  that  at  the  time  of  making  it,  he  was  non  ccmpo*  jftmfifc. 
After  an  examination  of  several  witnesses  and  a  fell  tear- 
ing of  the  cause,  the  Court  was  of  opinion  ttatf  the  dtit* 
dent  at  the  time  of  making  die  supposed  will,  wat  ntm  iMt* 
po*  mentis,  arid  refitted  to  admit  it  to  record.  Frbm*  tfak 
decision  an  appeal  was  taken  by  John  Paul,  jtnV  **  prin- 
cipal devisee,  to  the  District  Court  of  Staunton,'  whore1  the 
judgment  of  the  County  Court  was  reverted  on  thr4tb  *ff 
April,  1795,  and  the  will  remanded  tor  the  County  TZtxA 
of  Rockbridge,  with  directions  to  admit  h  to  record ;  wttich 
was  done  accordingly,  on  the  1st  at  September,  >Vr9$t   *   ' 

On  the  8th  of  May,  1795,  Mary  Paul,  relict  of  J*h* 
Paul,  the  elder,  and  six  others  his  children  and  hrtrs  at 
law,  instituted  a  &uk  on  the  Chancery  skle  t)Pthe  €6dity 
Court  of  Rockbridge^  against  John  Pdhl,  jun.  to  «ff  asfttfi 
the  wilL  The  bill  charged  dutt  the  testator"  was  tot  $£ea* 
age,  and  such  infirmities  both  of  body  and  ntihxl,'  fes'Wbe 
in  a  state  of  second  childhood,  and  that  the  defendantitod, 
by  fraud  and  imposition,  obtained  the  will  in  question  to  "be 
made,  whereby  the  testator  gave  hrnv  almost  the  whWe^df 
his  estate,  contrary  to  that  equitable  disposition  of  iAfjfro- 
perty  among  all  his  children,  which  he  had  formerlpnifcie, 
by  his  will,  when  he  was  hi  his  'senses.  And  itfKatT'rfciy- 
dered  the  inequality  more  apparent  wbs,  that  th*'  teftfcto* 
had  previously  made  provision  ftJr^Se  defendant  ftB^ade*- 
quate  to  his  circumstances,  and  more  than  coi*M  bfe'xlone 
for  the  rest  of hi^  children.  ■!Uj1,l:^ 

The  answeT  positively  denied  aD  thef  aHegrftiorisPGf^Alfe 
bill;  disclaimed  any  knowkdge'bf^e  WiU^Sf  yfrdft'foftg 
the  elder,  till  after  his  death :  and  stated  that  it  wtfs  whtoffljr 
written  by  the  testator  himself.  Prom  the  num4rbt&  W- 
stances  of  fafee  orthography,  it  was  evidently  thd  jpft&ks 
tionof  a  very  illiterate  man.  * *  ** 

Several  depositions,  were.tafcen  on  both  aides;  W  #ki& 

'  the  witnessed  express  variotis  opftMhls  wltir  ttSptfct'^BMMk 

sanity  of  the  testator;  but,  m  point  a/^tbriMr/tlwfcerf  is 
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lasrour.  of.  the  wiU  <ca&siderably  preponderated;  among  hay,  ,180* 
w^M*  vem  included,  the  depositions  of  the.  subscribing  VpTj^^/ 
Witnesses*  others 

.  Qn  Batting  down  the  cause  for  hearing,  in  June,  1/97,  a  pja# 
Jfeigfted  issme  was  made  up,  (apparently  without  any  direction  "  ■«  -^  ■ 
fitpmthe  Court,)  on  the  question,  whether  the  testator  u  at 
**»the  daterof  the  writing  called  his  will,  was  of  sound  mind 
u  and  memory  and  capable  of  making  a  legal  disposition 
*  ro£his  estate*"  The  issue  was  tried  on  die  common  law 
^de.of  the  Court,  oh  the  4th  of  May,  1798,  and  the  Jury 
found  a  verdict  in  these  words :  "  We  of  the  Jury  find 
**  that  John  Paid,  sen.  in  the  declaration  mentioned 
44  at  tfce-date  of  the  writing  claimed  as  his* will,  to  wit, 
*ion  or  about  the,  14th  of  May,  1794,  was  not  of  suffi- 
c*  cienj^y  sound  and  disposing  mind,  to  make  a  lawful  dis- 
ff  position  of  his  property."  And  they  further  found  the 
^Ufla  stated  in  the  feigned  issue. 

t  A  motion  for  a  new  trial  was  made  by  the  defendant, 
£avhkh  bring  argued  by  counsel  .on  bofh  sides,  the  Court 
f^WtaSff  of  opinion*  on  duly  considering  the  matter  and  the 
*{;tircyni&ances  qfthe  case,  that  the  defendant  had  failed 
f*  to;sbe>w  good  cause,  therefor,  and  the  said  motion  was 
.^^♦scted  and  ordered  to  be  overruled."  No  exception 
was  taken  shewing  any  ground  for  a  new  triaU  The  clerk 
thereupon  by  mistake  proceeded  to  make  an  order  annul- 
ling the  will  of.  John  Paul  the  elder,  instead  of  certifying 
th£  ver#c£  of  the  Jury  to  the  Chancery  side  of  the  Court* 
.  *£hat  mistake  was  rectified  at  the  August  term,  1798; 
and  the  cause  was  continued  for  a  further  hearing  on  the 
Jptan^ery.side  of  the  County  Court,  until  August,  1799, 
flr*Jjcn  the  Court,  without  having  set  aside  the  will  in  express 
44frns,  made  a  final  decree,  by  which  they  adjudged  th; 
the  waiting  in  the  bill  mentioned  purporting  to  be  the  la: 
jpJL  ?nd  t;qtament  of  John  Paul,  sen*  was  not  his  will,,  but 
Was  invalid,  it  appearing  by  the  verdict  of  the  Jury,  that 
£t;tte  time  of  making  the  same,  he  was  not  of  a  sound  dis- 
ppping,  mind  and  memory;  and  thereupon  distribution  of 
jjua^s^ajte  was  directed  as  if  he  had  died  intestate* 


.m^^Am^^^c^mmmrmpm^ta  At  late 

^J^JJ^  catyhyajpftkimi  nf  apyal,  apdar^tta^min^ifi'ilfrjiln, 

*  4«bais      Superior  Court  of  Chancery  for  the  Stauhto*Dit*simt*m» 

£*.      dtrtbfe  fittaf  the.*3d at  Jtaomn,,  1»»<4)  *M  $*g*  * 
■in  /which  Jaerag  of  opinion,  that  *1*  depositions  tt^Mn4<% 

jdicjE«iJ«rd«mLpmcoedingS4*ew  to  bo  c<?md*x±*^y*lkk 
Court » i the  cnkf  evidence  hi  tfys  canter;  (tbe'ttibtfttSl 
»r*n£fti*  of  the  .clerk pf  the  Cma^  <^ttrt^' whkt ittto* 
that  the  witnesses  had  been  examined  before  tho  Jtop^fcdt 
being  considered. as  evidence;)  thatthofe  depotGtions  did 
4**.  jo*iCy  *hr  Jury  in  fading  Aat^^u»atog*t>il[a#:ttiMir 
at  the  time  erf  owking  and  fuhfishng  hi»<wiB  f  4n\|  *fltt& 
ver  that  the  County  Court  erred  in  directing  distribution 
^cording  *a  the  Stettin^  uutkrtp  hmfoftfrHiiiit  att&tA* 
jmtilf.  dwecaeda-nev. trfaiuf  thei^tt«xa^luUH^«0M4lii 
4CH^nAaMr.Bi4rto^  9raaftftfeSUli|flfr 

nknthis  appeal  wastaken*-  *  .:  ;..  .-'.  *v?<\  ^  <*ni  not* 
?,.-■;*:#::;■£»•  v*  v  ;  J  r  „;  i  .».•<  .  : .  j  i  a  -jioldd  J13W 
J&y,  for  the  appellants.  It  is  a  &d&^1&ltoX,n*A 
t  n  c  AelCmirtbtfom  which  anfcstoe  U  t*4od  Wlhi*att»i#K&  a 
^riU^isrnkme  coropsteae  to:  grant  a  tW  'Jttofc*'  "sWbfcfft 
M-JtalMfc*  Coant?  havk*  teArd  ***  4^>*#«fci»* 
wft^aoe*trH  afe*  antem*  ai^ua^^itor^^LqCUri 
oattdei  for  that ipttl^g^  .  ok-tj-»dinO     Joa  to 

UEwif.udtafcft  widbttte  igieen  4tP*k*>  Jttfcy*llft]l*UJr 
s|iriiai4ipoii?t^  liodwl^thfe  Ch***ilor**^ 
..vt;;[  i;  w    K     :  j  '    •:    ^  *.'      :-    '  *  >'''^  Wtj{  ^  bluodn  yiiW 

(f)  Before  the  passing  of  this  act,  there  was  but  one  Superior     — * 
fi^dfwncery  WWrghti,  wWcli  wis  denominated :  &e  *Jb^6  '$ 
tJtoMttf  iboVfeWl  )#*#*(*frHV Itv  *&^  ^efc|nnty 
h^  r  ,::  ,  m*?ih\**lfr*t  a(*<fay^pfr^*ari«r^^ 

♦  \ii  ,i-V.  sjtf  a  SMP^ritF*  Qwyit  of  ^j^i^^dye^^ 

one  at  Xicfaum4,  one  at  Wifiiin^^  and  ai^hf/  54^/gf^k  J^R 
are  designated  by  thelaw  establishing  Aero,  "  Superior  C&urt*  2JQkg*r 
Sery?  and  the  Jmlg*  of 'iach  exerc^esV^thliiMj^kjJ^oin,  t&'ttSifS 
powem  which  were  before  exercuod  by  tjie  Judge  of  die  tttfft  WBWr 

the  one,  and  sometimes  the  other,  according  to  the  period  w)iea  \h$ 
proceeding  took  place.  *'  .-•**- 
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ll^rr  fi[1iml  into,  it,  because  the  vewdict  wtojinal  between  mat,  180% 
*4tf /*r*W*i(e)  subject  only  to.  he  tot  aside,  for  good  cause  V*£^^J/ 
afeevp,  bjr  the  Court  before  which  it  was  found.    The      other* 
£hqffC*Var,  however,  thought  himself  not  only  authorised       p^t 
JfrfMmiAtr  the  evidence  in  the  record,  and  to  grant  a  new       ■     ■  ■■ 
-U&aVU* to  consider  it  as  the  -whole  erifrtwe,  when  the  q^7.  **£ 
jj96JW4.axpmsty  says,  that  a  number  of  witnesses  gave  tea-  92.  P_  *tt» 
ftupepy  viva  veeey  which,  of  course,  was  not  before  die 
•Chancellor* 

hi  .    :    ' 

^.-Jfand&lph*  The  depoaitton  of  every  witness,  sworn  o* 
ijbcilffial^l  the  issue*  is  cootaitted  in  the  record* 

-vfJfapi  JUow  does  that  appear?  And,  even  if  it  did,  there 
ift  a  nM^erijal  difference  between  the dtpetitiensai  witnesses, 
myiiPip<lv<H*  testimony  given  before  a  Jury.  A  deposi- 
tion may  be  positive  as  to  a  fact;  and  yet,  if  the  witness 
were  before  a  Jury,  they  might  not  pay  ihe  least  attention 
*ptayx&iftgito**i4<  .         r 

(   Tl*  f*t  *r  A*aetnbly(t)  auitartoa  those  who  wish  to  (*)  ft44i 
fff^iryMhP  validity  of  a  wiH  to  institute  a  suit  in  Chan* 
fSBM  iW°«*  vfeich  an  $#*u*  efeaU  be  made  up,  to  be  tried 
te%  Jv*y>  .W^fSbfir ,*be  writing  be  the  will  of  the  testator 
«r  not.     On  the  trial  of  the  issue,  the  same  rule  of  evi« 
tfclftje  jWtst,  *^  observed  a*  in  trials  of  common  Jaw ,-  and 
frftofcotofim^te  wad,  if  the  witnesses  can  be  had. 
Why  should  the  law  direct  the  issue  to  be  tried  by  a  Jury, 
if  the  same  evidence  was  to  be  used  as  before  a  Court  of 
$K|wtx?  '  Xhe  necessary  inference  is*  that  it  was  done  to 
^MJrijIBf.tbc  viva-wee  lestimeny  of  witnesses,  who  ought 
qig*rieriytebe  brought  before  the  Jury*(<?)  Depositions  can-  (c)  3  BUJi. 
wm  bgt^ead  but  by  special  order  of  the  Chancellor,  even  on  Ctm'  **' 
tSe'ttial  of  issues  directed  by  himself.    But  the  invariable 
graciicp  is,  to  procure  the  attendance  of  the  witnesses 

xkislai^dnrwn,  said  Mr*  #*SS  **'*&  ««******!  principle, 

thai  ft  ae%^ttfftt  Will  tttrex  be  granted,  unk*s  there  bea  cer- 

-k  *     -  j»       ^      ■*  ■     „        *  » 
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hay,  180*.  ttfcftte  from  the  Court,  before;  which  the  triad  was  *$a^L 

^^^  If  it  be  a  trial  at  law,  at  Nisi  Prius^  in  England)  the  pert 

others      ti&cate  of  the  Judge  is  always  obtained*     If  an  issue, out  of 

P»aL       Chancery,  the  Judge  must  certify  that  he  was  dissatisfee^ 

1    ■■  whh  the  verdict^a)    In  Southall  \.  M'KcandJJi)  ths  Cq^r| 

Ld.  Fauieoti-  »««*»  *°  have  proceeded  on  this  principle.     So  ip  Stqwrd 

irsZ:  A?2! v#  fibyd*9*  *xecutors,(c)  it  is  expressly  said  that  tfce  c^rti- 

(b)  l  tfW>.6cateof  the  Judge  must  appear  upon  the  record.     Even 

(cf  2  CWA  ***  affidavits,  of  the  most  respectable  counsel  could,. -opt,  be 

*&     *•   \   regarded.     Jn  the  case  of  Standen  v.  Edwarfattf)  tfy$ 

1S4,     **^'  Chancellor  would  not  grant  a  ne^  trial  in  opjjoei  tipo J* 

Ae  certificate  of  the  Judge,  though  strongly  inclined  tcj  jj^ 

,  .%  *V  and  though  he  was  perfecdy  satisfied  that,,  tfie  verdict 

^as  against  the  justice  of  the  case*    Such  is  the  i^peqt 

ahewa  by  Courts  of  Equity  to  verdicts  of  Juries." 

\  What  reason  can  be  assigned  why  a  new  trial  s^ovkjd 

be  granted  in  this  case  ?  The  Jury  were  s^tysftetl ttm^jfobn 

Paul  the  efckr*.  was  ^capable  of  ;majung  a>  ijrill  i  ajpd  (fee 

magistrate*  who  heard  the  evidence  concur^  4n  ^tftjjUr 

nion*     Mdm  witnesses-  were  examined  for  tbq  \Kill^  djia$ 

cgai&t  k ;  yet  the  Jury  taking  into  vjew  jtbe^wh^e^^d, 

-WKt  weighing  the*  credibility  of  the  wajc^ep,  ,{4g<3^ 

against  in    It  would  be  subverting  ^veryppncipl^  of  ]^>r,(pr 

Mi  appellate  Coart  to  undertake  to  grantfa  ne^trja^  up#* 

part  <ol  the  evidence,  when  the  Court  *  who  direfl^d* 

issue,  and  heard  the  whole  evidence,  was  s#i^d*£t£  ifyt 

'       vesdict.  '  .--v    .  ..-  m  „.[„!,. 

j  Jlandoiph,  for  the  appellee,  after, givjpga;  minujf  ^i^t^iy 
of  the  rise  and  progress  of  this  cause,  coi^^e^d^d  ^tijf  ^p 
.heirs  of  jfpAn  Paid  the  elder,  had  been  ctissaUsJ^  >ritfc^ 
judgment  6i  the  District  Court  directing,, probf^.  q£  jtfye 
*.WiJfi  they  ought  tahave.  appeal^  to  thjs  Cpyr$?  Jo^ft^d 
^  which,  they  brought  a  sui^  in  phancerj  ip.J^|  ^pji^y 
Comti  of  Rockbridge*,  to  set  the  wiU  aside, ;  ,T$*e  .W^ac 
having  been  regularly  proceeded  qnr  to  tap  tat^  of  Repo- 
sitions, and  all  of  them  having  come  in,  .apiss^  wa^.n&Ade 
up  on  the  question  of  devisavit  vel  non,  without  any  tnicr 
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if  Court  to  warrant  it.      Though  the  clerk  certified  on  the  Say,  1806. 
first  record  that  the  depositions  were  not  transcribed  bfe~    Paul  an^ 
cause  the  witnesses  were  examined  in  Court,  yet  it  appears,      others 
tepoh  the  return  of  a  Certiorari,  that  the  depositions  of  these        ^^ 
▼cry  witnesses,  (whose  attendance  Was  enteredby  the  clerk^  . 
Constituted  a  part  of  the  original  record. 

The  power  of  awarding  new  trials  on  issues  Out  of  Charf- 
eery,  does  not  depend  on  the  general  doctrine  of  granting       ■ 
new  trials  at  law :  it  is  expressly  given  by  the  act  of  Asseia*         %  :^ 
My  ;(a)  and  in  such  cases  Courts  of  Equity  will  grant  flew  ^\f^'^ftt 
trials,  when  it  is  acknowledged  they  ought  not  to  be  allowed,  lBl.  sec^U. 
nad  it  been  merely  a  case  at  law.(i)    There  were  many  rati  (jj^  ^ r*- 
sons  why  a  new  trial  ought  to  have  been  granted  in  this  casd*  Mabbot. 
t.  The  opposers  of  the  will  had  two  chances  of  setting*  k 
aside,  first  at  law,  and  then  in  Chancery,  whereas  the  pel*- 
ion  seeking  to  es&bli&h  it  had  but  one :    2.  It  was  esta- 
blished by  the  District  Court,  on  a  full  hearing  of  all  the 
fcvideticef;   and  3.  As  the  issue  was  to  be  tried  in  the 
jfcfciie  Court  where  the  will  had  been-  condemned,  there  was 
not  the  same  probability  of  a  fair  and  impartial  hearing. 
'As  to  viva  voce  testimony,  Mr.  Randolph  contended  that, 
although  It  might  be  received,  yet,  if  the  witnesses  were 
V&t'jfltosent  at  the  trial  of  the  issue,  their  depositions  taken 
fii  the  Chancery  cause  might  be  read.     He   concluded  by 
rfcVifewing  the  evidence,  and  observing  that  it  was  impossi- 
ble ibV  ally  man  who  read  the  depositions,  to  doubt  of  the 
ability  of  John  Paul  to  make  a  will :  and  the  County  Cottft  ' 

having  refused  to  grant  a  new  trial,  the  Superior  Court  of 
Chancery/  Which:  sits  to  do  what  that  Court  ought  to  have 
dorie,  Vas  \rtVL  warranted  in  granting  It;  He  knew  not  far 
What  purpose  so  many  cases  were  eited  by  Mr.  Hay^  to 
it  Wab  well  known,  that  new  trials  \tere  as  often  granted 
from  ividenc*  stated  in  the  retard,  withbut  the  certificate 
iif  the  Jntfge;  as  xvith  it  There  is  .fto  law  requiring  die 
^eittificatt  of  the  Judge ;  and  even  where  he  does  certiry,  If 
the  tdtirt  shall  be  satisfied  that  there  is  no  grotmd  for  a ntew 
IrMWey  v/tt\  refuse  it.  < 


mast,  T8CML  ^    JEfoy,  in  reply*     It  wis  not  necessary  for  Ac  CWr*;^ 

pi  **!r  ^r*c* an  *ssue :  ^  *aw  on*y  says  t*|at  u  an  **«<*  ******  t 

otbew  "  moi/^  t//> ;"  which  has  been  done.  To  say  that  the  Chan- 
P^j  ccHothadatf  the  evidence  before  htm,  is  a  mora  aaittnapbaft 
■  ■  of  the  fact ;  no  such  thing  appears  in  the  record  ;  and,  cm*  .! 

if  it  did*  he  had  no  right  to  consider*  the  Apeaitteiet'tf 
witnesses,  when  their  vha  vace  testimony  had  bet*  duly '? 
weighed  by  the  Jury.  An  empression,  in*  die  opc&km  ott 
(a)\ffmlfthe  Court,  in  Ford  v*  Gardner  ami  Qther*>(a)  eapiywaly  j 
$tu*f.  84.  appB^trf  this  cise;  ulx  daes  not  appear  whatevaknor  art*  i 
M  gives  to  the  Jury,  and  as  no  exception  waa  filed  ^at  *lbaO 
**  trial,  all  must  be  presumed  to  have  been  legal*  and- 
"right."  «  <r  3"  >ir\.-   -il) 

The  only  point  in  this  cause  has  already  bbeir  eottkd  mn 
Fardv*  Gardner  and trtAert /  andrigbdy*  scrfdeiLJ' Aa  tab 
the  objection  that  die  issue  was  to  he  tried  ifc  lbe<&antt  aft* 
Rbckbrtdg&i  where  the  will  had  been  condemned  fc.-iiifca»A> 
no  weight,  because  the  defendant  had  nothing>to.«krhucto:o 
have-stated  hit  reasons  why  a  fair  trial <*arid  not! be. haA^ 
them,  and  to  obtain  a  change  of  tbe.vrnritr*  f  '  *  .  .\m  ^  ;.  t  ■>{?♦ 
.With  respect  to  the  merits,  he  would  ttfaMei  but  *na  ije»> 
mart1  It  is  admitted  that  there  was  conflicting  feajsiriooy  *j 
and  -that  mmhtr*  were  in  favour  of  the  oonqttscne^'otq 
J &kn  Paul  to  make  a  will,  but  k  doc*  not  necrtsaHly ,?*■*♦;> 
love  that  the  weight  of  evidence  was  in  support  of  the. w*IL  ■' 
The  Jury  found  ia  favour  of  the  smallest  tuuobtav  aullk  * 
Court  will  rtw*r  presume  that  they  did  wrongs  c  One  lite 
contrary  it  may  b*  saWy  Hffirmtd  that  they  dadtdgbtm 
Juries  invariably  lean-in  favour  of  character,  aadiaaufrfl 
port  of  last  .will*  They  regard  tha  in&ntiitiea  +i<Jtsamm>i 
papure,  a«d  Witt  nwfr  sot  4*tde  a  will,  but;«f*fti  #vstfewfcq 
which,  ought  to*  satisfy  th*  nhofe  woiid  tHftfe  the  pup**  w*tii 
not  a  will,  either  ft*>m.  tba  iftCflpQptteiKy  ftf  .ttenfffctttoalw 

tf  mi* 
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<6*$B*day,  May  fil.     The  Jodgee  delivered  their  ?ojA-  »*v*  iao*  - 


l»Mlt*ftd 

*cv  v  %   ■.:»  *  .  other* 

$vdg*T«CRZ3i  (after  stating  the  cue)  proceeded  as  fioI»       p]^  . 


lows^  ,..,:-  .       .    *■ 

?IWe  is  a  verr  great  similitude  between  this  case  and 
thatif  JWv.  Gardner  tend ether*.  (1  Jferumd  Mu$tf> 
tffc)  -  There,  a  biU  was  brought  by  the  heirs  and  distri* 
Jratecsv  suggesting  a  fraud  in  obtaiaiag  die  win,  which  {a* 
m«bfe>case)  had  been  admitted  so  probate  in  the  District 
Court,  'after  being  rejected  by  the  County  Cpurt*    An  is*  ' 
sufecwai*lirected  to  try  the  validity  of  the  Witt,  and  the.  ver*  - 
diet  found  it  to  be  invalid  :  the  Court  being  divided  on  a  * 
motidn.  ^ toacertifr  that  the  weight  of  evidence  was  against 
that  verdict,  the  motion  was  overruled.     A  motion  was  i 
than  made,  <fc  the  Chancery  side,  far  a  new  trial,  and  was  . 
o  me  used  9  became  the  Justices  of  the  Court,  on  the  trial 
ofthoissuc,  VrcrctynaUy  ^nWdW,as  to  the  weight  of  evi^  ■ 
d^taoa.>  in. the  prwentx^se^o  division  of  opinion  appears?* 
die  majority,  or,  perhaps,  the  whole,  of  the  Justtcestcaricwv. 
ling*  m? refusing  the  new  trial  prayed  fbr*    In  ',  that  case, 
aa  in*  this,  the  written  evidence  in  the  record  certainly  pre*  * 
pdndeanttdj*  favour  of  the  will.    But  it  was  said  by  the^ 
Cetirt,  *fc  fedocs  not  appear  -what  evidence  was  given  to  the  *" 
u  jittjyibd+e  no  exception  was  f ted  at  the  trial,  all  muss  ' 
"  b±  presumed  to  ham  been  legal  and  right*" 

^»U  decisrre  of  the  pretext  queswm  A  trial  stcom-  f 
mod>taw>  anuftt  regularly  be  had  upon  testimony  totmrnttgu'** 
Thp»fes*iaMtiyt»fa  witness,  examined  hi  thai  manner  be*  ~ 
fatewGourt  and  Jury,  may  dHfer  widely  from  what  it  ap^  , 
penwnopon  the  face  of  a  written  deposition  j  and  there  may  - 
hmtt  betfri  twenty  Hritnessca  ekftiainexl  on  that  occasion " 
wftoie^de^osltidns  tenet  appear  in  the  itttord*  t 

I  tfeefsfere  tfefafei  th*  Ghfetfelk*  erttd 'i*  reversing  tHtf^ 
decree  of  the  County  Court,  and  that  ws  ought  now  to  af- 
firm n* 
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may,  l$Ofc      judge  Roane.     If  I  could  be  satisfied  with  the  titto? 
Peul'and    cellor,  in  this  case,  that  the  evidence  contained  m  the  re? 
ot**1*      cord  was  the  only  evidence  exhibited  to  the  Jury  on  the 
Paul      trial  of  the  issue,  I  should  be  of  opinion  with  him  that  wp 
.  verdict  ought  not  to  be  conclusive.     But  I  hold  myself  obli- 

ged to  infer  the  contrary  ;  not  only  (for  I  need  lay  no  stress 
upon  the  clerk's  certificate  upon  the  subject)  because  this  Is 
not  shewn  to  the  Court  by  the  appellee's  counsel  as  it  ought 
to  have  been,  if  he  meant  to  avail  himself  of  that  grouW 
in  his  motion  for  a  new  trial ;  but  because  it  is  die  tigfi£ 
and  usual  course  in  the  trial  of  such  issues  to  have  recourse 
to  viva  voce  testimony.  So  far  from  the  answer  and  ^epo^ 
sitionsinthis  case  being  properly  inferred  to  be  the  only  cwif 
dence  exhibited  on  the  trial  of  the  issue,  it  ought  ratherttt 
appear,  on  the  other  hand,  that  that  testimony  was  actualfr 

(*)  i  Mating  made  use  of.    In  the  case  of  Ford  v.  Gardner  ^(a)  this  Coon? 

&Munf  T2.  seemed  to  think  that  an  order  of  the  Chancery  Court 
was  necessary  to  let  in  the  reading  of  the  depositions  mi 
exhibits  filed  in  the  cause,  and  that  other  evidence,  (the, 
original  will  for  example,)  although  no  pa$t  of  the  Chaoir 
eery  record,  should  be  presumed  to  have  been  before  the 
Jury,  as  no  exception  J or  the  want  of  it  was  taken.  |n~fhat 
ease,  it  was  righdy  contended  by  the  appellant**  counsel 
that  u  it  did  not  appear  that  the  depositions  transcrib^dJnto 
u  tfre  record  were  all  the  evidence  before  the  jury.**  I  .wtEJ* 
say  the  same  in  this  case  ;  and  although  on  l£e  fjpee  pf 
this  repord  the  case  seems  rather  strong  forthe  w^H,  |  Wiff 
not  depart  from  this  ground.  I  will  not  form  a^preac^en^ 
which,  in  a  case  of  merely  a  slight  preponderance,  w< 
equally  turn  the  scale,  and  intrench  upon  the  wovp< 
the  Jury  who  are  the  best  judges  of  credibility*, >vI 
rather  presume,  especially. as  a  motion  for  a  new  triaj  m 
made  and  overruled,  that  sufficient  testimony  was  exbi4 
hi  ted -to  justify  the  -verdict,  and  that  the  testimony  in  favour 
of  the  will^wa^  outweighed.      ,     ,  ,.       .•',,•  '* 

It  is  said  in  the  decree  that  die  County  Court  erred  in* 
directing  a  distribution  of  the  estate  without  having  set 


Jn  the  92d]pt4r  of  the  Cp/fwif/nwealth* 

<mdk  the  will.  It  is  true  that  this  is  not  done  totidcm  tier- 
bt&:  but  the  County  Court  adjudge  the  paper  purporting 
to  be  the  will,  &c.  not  to  be  his  will,  and  that  it  is  invalid, 
And  then  go  on  to  direct  a  distribution*  I  think  in  sub- 
stance, this  is  a  decree  vacating  the  will,  and  that  the  de- 
cree of  the  Superior  Court  of  Chancery  should  be  set  aside, 
and  that  of  the  County  Court  affirmed. 

Judge  Fleming.  There  seem  tp  be  three  points  in  this 
cause  worthy  of  consideration :  1st.  Whether,  where  a  will 
has  been  admitted  to  record  by  a  District  Court,  on  an  ap- 
peal from  a  County  Court,  in  which  the  will  had  been  re* 
jected*  die  Chancery  side  of  the  County  Court  can  tale 
cognizance  of  it,,  on  a  suggestion  of  fraud,  and  direct  an  is- 
sue to  try  the  fact— -^ will  or  no  will  ?  If  so,  2dly.  Whether, 
iFtne  whole  evidence  be  not  spread  upon  the  record,  it  must 


_____   „_ _  ._„ „ ,-ap- 

pellate  Court  of  Chancery  can  with  propriety,  reverse  the 
decree  of  the  County  Court,  founded  on  the  verdict,  and 
direct  another  issue  to  try  the  same  fact  ? 

With  respect  to  the  first  point,  had  it  not  been  for  the 
aeclsipn  in  the  case  of  Fordy.  Gardner,  in  this  Court,  at 
tjt^  tytober  term,  1806, 1  should  have  been  of  opinion  that 
die  County  Court  could  not  have  taken  cognizance  of  the 
subject,  after  a  decision  in  the  District  Court  :  because 
Courts  of  common  law  have  a  concurrent  jurisdiction  with 
douirts  of  Equity,  to  detect,  suppress,  relieve  against,  and 
pvtkisk  fraud ;  and  had  there  been  any  fraud  practised  * 
mffitiri 'Paid,  jun.  in  procuring  the  will  m  question,  which 
«ro  wholly  written  by  the  testator  himself,  redress  tnighl 
t££ye  been  obtained  by  the  appellants  as  well  in  a  Court  of 
Laxv,  as'm  a  Court  of  Equity :  but  by  this  mode  of  proceed- 
ing, tiiey  take  a  double  chance  ;  first,  in  the  Courts  of  Law, 
ami  then  in  a  Court  of  Equity,  where  they  have  at  length 
succeedeii  i  though  It  appears  clearly  to  me,  from  the  evi- 
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mat,  1**.  dene*  spread  on  the  record,  that  the  testator  was  fully  < 
^V^JJj'  petent  to  make  the  will  in  question  :   but  there 
«tbers      have  been  for  any  thing  that  appears  to  the  contrary,  1 
PiJl.       voce,  testimony  before  the  Jury  at  the  trial  of  the  is 
J  which   may  hare  given  a  different    complexion  to  the 

causel  And  this  brings  me  to  the  second  point ;  and  as  k 
does  not  appear  that  the  whole  evidence  adduced  at  tint 
trial  is  spread  upon  the  record,  we  are  to  presume*  accon£ 
ing  to  the  case  of  Ford  v.  Gardner,  that  all  hasleen  le&ajr 
and  right.  * 

With  respect  to  the  third  point ;  as  there  is  no  frtnmd 
of  the  motion  for  a  new  trial,  stated  in  the  record,  nor  asrf 
exception  taken  to  the  opinion  of  the  Court,  but  i,  num 
right  of  appeal  exercised,  which  was  allowed  on  tike  U&u*} 
terms  of  giving  bond  to  prosecute  it  with  effect^  fjt  ,aeeoMi 
that  the  District  Court  erred,  in  considering  the  evidence 
exhibited  to  that  Court,  in  the  said  record  and  proceed^ 
ings,  as  the  only  evidence  in  the  cause  ;  and  in  reverpiqg 
the  decree,  and  in  ordering  another  issue  to  try  the  tans* 
fact.  I  therefore  concur  in  opinion  that  the  decree  of  tfc 
District  Court  be  reversed  ;  and  that  of  the.  County  £ou£ 
affirmed. 

By  the  whole  Courts  (absent  Judge  Lyons,)  the  decree*  ot 
the  Superior  Court  of  Chancery  reversed,  and  th£  qf,d*t 
County  Court  affirmed. 


m£ii'  Stubfcs  against  Burwcil.  .  .    ^ 

A    bond     ON  an  appeal  from  a  decree  of  the  Superior  Cdefrt  tif 
signed  in  /«-  Chancery  for  the  Williamsburg'  District,  whertbyWitf* 

neral  term*  *•  ■    ..    jVI 

with  a  verbal  agreement  that  the  assignor  shall  not  be  responsible  \  and,  1, 
he  will  not  be  responsible  eren  to  a  subsequent  assignee  having  no  notice  i 
agreement.    .  •  r      \'\ 

A  deposition  having  been  taken,  after  the  caase  warn  set  for  hearing  in  the  * 
Court  of  Chancery,  and  no  objection  appearing  to  have  been  made  in  that  C 
Court  of  Appeals  wffl  presume  that  good  cause  was  shewn  for  asVntlgsy  it 

A  depositiottesaiiot  be  read  to  affect, the  interests  ofmny  party  to  whosm  m  iHHjsJi 
•f  the  time  and  place  of  taking  it  bad  been  given. 


,> 


nwAioh  obtained  by  the  appelke  against  the  appellant  was  jjijut,  4&gjp. 
afede  perpetual. 


^7*^      *    **•<  Stufebt 

BiiHucU  assigne4  the  bond  of  one  Butler  to  a  certain         *. 

wiikam  Barwood,  in  these  words  :  u  I  assign  the  within  ._?*** 

T  ooitycl  to  Mr.  William  JTarwood  $*  which  bond  had  been 

previously'  assigned  by  one  Chapman  to  Burxvell,  m  the 

nme  general  terms,  no    restrictive  words '  having  been 

icta£ '  i?arw00</1>eing  dead,  his  executors  (Pendleton  an4 

wilr&ey) ^instituted   duit  on  the  boind,  recovered  juig- 

fnent,  and  hiade  part  of  the  money  by  execution,  no  pro- 

entg  found  for  the  residue.     They  then  brought 

:  bbuiihlBurwell  on  the  assignment,  and,  having  obtaiti- 

Sf  *raatfnent,  sued  out  execution,  upon  which  he  gaVe  a 

twelve  inohths^  replevy  bond.     This  bond  was  assigned  fe£ 

Koierf  Cctartney,  executor  of  WiHiam  Courtney,  Wh6  Was 

surviving  executor  of  Harwood,  to  the  appellant  Stubbs* 

K^cunra  haying  bfeeh  issued  on  the  replevy  bond,  Burivell 

flf^ftu^lftl  m'thc  tate  Sigh  fcourt  of  Chancery,  stating 

flStifie  miibeeh  induced,  from  the  unfavourable  represent* 

fifions  wntcn  HarwoodhsiSL  given  of  the  circuinst&nces  of 

Butter  vS  sea  him  the  bond  at  a  great  to»s,1iaving  tak£n  nv 

payment  merchandize  at  an  advanced  price,  and  a  watch 

:  thirty  guineas,  which  Harwood  afterwards  acknowledged 

'  ""TpTOnKak6d*iri"6ie  WesUlndiesH  thirty-two  dbttirs  $ 

araer'tKatlie  had  assigned  It,  merely  to  enable  Hafc 

tuood  to  sue  in  his  own  name,  it  being  expressly  Tiagreea 

that  he  was  not  to  be  respaa*iWfe.iGLthe  event  of  the  money 

not  being  recovered  of  Butler.     He  also  stated  that  Har-     ^       x  ^ 

wood's  executoitflfod  festitute<$:$uit^>ft,  that  bond  without     * !  v  w 

*WH«^J^^^  then  accepted  ji  confession  of  judgment  it  ^    A 

%fff^*?$#b  §tay  <^  execution  ^  November;  following    -     |  7t 

The  prayer  of  the  bill  was  for  an  injunction,  and  for  gene-   .    «,;  : 

fliUrWWhrn..  -    -.      s    "     ,t    ..    .    *..    ■.*•  -,-    ,     .  ...  rrf     .. 

The  deposition  of  a  single  witness  (Thomas  Buckner)     ^  •-*  ^f- 

f?^b^l  :;  He'  ptdttftf  A*t  *  ^Mcfctfhdtf <iAfcflto*d'tfrf!     ,    Jt  / 
iiis  having  sold  *6  BurxotU  in.  part  p^m^t  oi^BtUler9^ 
Wi^rwmch^th*pw>e*efl^ 

V»i~  II.  3  Y 


M< 
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may,  1808.  him  twenty-two  dollars  in  the  West-Indie*  ;  and  that  he 

^J^^  had  obtained  an  assignment  of  the  bond  to  enable  him  to 

v.        bring  suit  in  his  own  name,  and  that  Burweli-  might  tat  be 

fwg      eharged  with  the  costs  ;  and  that  if  he  never  reeovercdftf 

Butler  he  should  not  call  on  Burweli  for  h. 

All  the  answers  state  that  the  defendants  kno*  nothing 
of  the  contract  between  Burweli  and  Harwood.  That  <tf 
Courtney +  the  representative  of  JIarwood,\meniy  states; that 
he  has  no  interest  in  the  subject,  having,  under  a  decree  *rf 
*  the  Court  of  Chancery,  assigned  the  replevy  bond  ofBue- 
%vtll  to  the  appellant  Stubbs  without  recourse*  Stmbfi* 
states  that  he  is  an  innocent  assignee,  and  paid  full  vatae 
for  the  bond  ;  and  that  the  defence  of  Burweli  was  purely 
of  a  legal  nature* 

An  exhibit  was  filed  shewing  a  full  administration  of  the 
estate  of  Harwood,  by  his  executors. 

The  Chancellor  {admitting  Bucinerys  deposition  to  be 
read  against  Courtney  onlyj  notice  of  the  time  and  place  of 
taking  it  not  having  been  given  to  the  other  defendants^ 
made  the  injunction  perpetual ;  from  which  decree  Stubbs 
appealed  to  this  Court* 

Randolph,  for  the   appellant,  contended  that  the  Injunc- 
tion ought  to  have  been  dissolved.  Striking  the  testimony 
of  Buckner  out  of  the  case,  which  was  neither  admfcsible 
in  taw  nor  in/act,  admitted    by  the  Chancellor  against 
t       Stubbs,  there  was  nothing  to  support  the  bill. 

In  the  assignment  from  Chapman  to  Burweli,  there  tS  ik> 
restriction  as  to  the  responsibility  of  the  assignor  ;  iior  is 
there  any  in  the  assignment  from  Burweli  to  HarwtfciL 
If  then  ffarwood's  representatives  recover  of  BUrweh\  tie 
can  recover  of  Chapman.  The  assignment  of  BurwcU  was 
deceptious,  if  he  reserved  an  agreement  not  to  b£  TtesJrtJh- 
sible,  which  did  not  appear  on  the  assignment  itself.  TWs 
negligent  act  gave  the  bond  a  currency,  which  h  #ou£Ap6t 
otherwise  have  possessed.  It  was  holding  otti  a  Take  tfredit 
which  induced  Stubbs  to  become  the  proprietor  of  the  bobd ; 
*  and'if  a  loss  is  sustained,  it  ought  to  ftH  on  Burweli  lioht. 


In  the  S4rf  Tear  of the Gomtntmwcalth. 

•  William*)  for  the  appellee.  The  answer*  of  die  defend* 
ants  *ot  denying  the  equity  of  the  bill,  but  only  stating  that 
tfcdp'IctKyw  nothing  of  die  contract  between  Bunnell  and 
'Mkruxnd,  there  was  no  ground  upon  which  the  Chancel- 
lor could  have  dissolved  the  injunction.  But  the  deposi- 
tion of  Buckner  is  decisive  of  the  question,  and  afforded 
widence  which  justified  its  being  made  perpetual* 
*  Where  a  bond  is  assigned,  and  there  is  an  agreement 
4hat  the  assignor  shall  not  be  liable,  the  contract  is  valid  1 


expressly  decided  in  Crawford  v.  ffl-Donabd^  (a)  J*k. 
•And  though  it  does  not  appear  upon  the  assignment  in  this 
TMrte;  yet  it  is  fully  proven  by  the  evidence* 

At  a  subsequent  day  of  the  term,  the  Court  desired  that 
the  following  points  might  be  spoken  to  :  1st.  Whether  it 
"was  agreeable  to  the  practice  in  the  High  Court  of  Chan- 
cery to  issue  commissions  without  consent  of  parties,  to 
take  depositions  in  a  cause  after  it  was  set  for  hearing  : 
and,  2dly.  Whether,  where  there  are  several  parties,  de- 
fendants to  a  suit,  and  notice  be  given  to  one  only,  another 
can  be  affected  by  the  deposition  ? 

As  to  the  first  point,  it  was  stated  by  Williams  that  an 
^gf^epxent  among  the  members  of  the  bar  bad  authorised 
i^e.(ajw.arding  of  commissions  to  take  depositions  at  any 
4$p$ ^before  the  hearing,  in  order  to  save  the  trouble  of  an 
judication,  to  the  Chancellor,  who  never  refused  a  com- 
mission ;  that  the  practice  of  the  High  Court  of  Chancery  , 
jfZ%  the .  same  as  the  rule  of  the  present  Superior  Court  of 

, Chancery  ;(£)  that,  as  this  commission  issued  after  the  M  S*«  **l* 
^*  •  r      *  j  .  i  l2»  Prefixed 

.cause  w^s  set  for  hearing,  and  no  exception  was  taken  on  to  t.  L 

l^t.ground,  it  must  be  presumed  that  it  was  done  either 

,Jbgf  consent  of  parties,  or  by  special  order  of  the  Court ;  (c)  (e)  See  Jie*. 

gpd  tlfat  no  exception  could  be  taken  in  this  Court  to  the  a  ^  *]  $7m 

.reading  of  a  deposition  upon  any  ground  not  taken  in  the  ■«*•  46. 

uj  .W*&  feppect  to  the  second  point,  the  act  of  Assembly 
.  fWfef^W^  Wtice  to  the  adverse  parfy.(d)    But  if  there  00  &*•  «■ 
be  tyo  or  wre  plaintiife  or  defendants,  it  is  silent  whether  gect^ii,  13, 
<r//m*st  have  notice  or  not.  **• 


jj*9  ti&rmc  Court  if  4pfi*k* 

HA.r,im~,  On  the  other  side»  it  was  contend^  by  fymtyph  tfarttit 

^tubbT^  would  not  only  be  contrary  to  all  ptirvxplt  to  ccadndef 

v.        party  by  a  deposition  who  had  no  opportunity  to  erase  ex* 

wyt       amine,  but  was  in  direct  opposition  to  the  seeded.  Jrtt- 


(a)See  Mart.  &*&)  which  exgrestly  requires  that  notice  shall  h*  gives 

g^V  ^f  to  all  the  parties. 
SIS.  last  edit  J 

Thursday,  June  %    The  Court  pronounced  the  fol- 
lowing opinion  and  degree  : 

44  The  Court  of  Chancery  having  admitted  the  deposi- 
"  tion  of  Thomas  Bmkner^  although  the  same  waattksn 
44  near  two  years,  after  the  cause  was  set  for  hearing,  asevV- 
44  dence  against  the  defendant  Courtney  who  is  the  eacecmtor 
w  of  William  Courtney ',  deceased,  who  was  the  esecutordf  W. 
44  Harwood^  deceased,  against  whom,  were  he  still  living, 
44  the  complainant  Bunvell  would,  in  die  opinion  of  this 
44  Court,  have  been  entided  to  relief  against  the  judgment 
44  complained  of,  and  no  objection  appearing  in  the  record, 
44  this  Court  presumes  that  good  cause  was  shewn  for'such 
"  admission,  as  to  that  defendant ;  but  -die  irregularity  In 
44  taking  that  deposition  made  it  improper  to.  admit  the 
44  same  m  evidence  against  the  defendant  AtoMer*  an  xA- 
"jecuonof  which  th&  Court  of  Ghaooeryseeaas  to  hare 
- 44  been  apprised  $  but  nevertheless  proceeded  to  render  a 
44  final  decree  in  the  cause,  decisive «  its  operation  not  on- 
44  ly  against  the  defendant  Cturfocy  but  the  lift  a*k ill 
44  Stubie  likewise.  From  the  matter  contained  mthstde- 
41  position,  if  it  had  heen  regularly  taken,  so  m  to  hntte 
44  been  admissible  ae  evidence  against  aH  the  parties,  thfe 
44  Court  would  have  approved  *f  the  decree  :  but  trot  taitig 
44  admissible,  nor  admitted  against  the  defendant  \StoMs, 
44  this  Court  is  of  opinion  that  the  'Court*  of  Ckntoef-y 
44  ought  not  to  have  proceeded  to  Tender*  a  final  decree 
((>in  the  cause  :  for  if  the  Court  were  satisfied 'thfcc  the 
44  complainant  was  entitled  to  the  relief  sought,  and  that 
u  from  the  alleged  insolvency  of  WUtbm  HurtudoiPfcs- 
44  tate,  the  only  telief  wtith  could  be  afbried  him  w* 
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■  **%  a  perpetual   injunction  to  the  judgment   obtained  ¥j>w,  J8Q*» 
«u  against  him  by  the  executors  of  the  said  William  Har-  ^^C^ 

"wosd,    the  factrf  the  insolvency  «f  Norwood's  estate        v. 

w  ougjit  to  have  been  inquired  into  ;  and  an  opportunity      urw**** 
J*  ovght  also  to  have  been  afforded  the  plaintiff  to  take  the 

"  deposition  of  Thomas  Buckncr  de  novor  giving  due  no- 

u  dee  thereof  to  the  defendant  Stubbs^  that  he  might  not 

**  be  concluded  by  the  evidence  of  a  witness  whom  he  had 

"  no  opportunity  to  cross-examine.     Upon  these  grounds 

**  this  Court  doth  decree  and  order  that  so  much  of  the 
/'  decree  aforesaid  as  perpetuates  the  injunction  awarded 

**  the  complainant  to  stay  all  further  proceedings  on  the 
^  replevy  bond  in  the  bill  mentioned  in  behalf  of  the  said 
**  Norwood's  representatives,  be  affirmed  ;  and  that  the 

*'  said  decree  be  reversed  so  far  as  it  relates  to  the  defend- 
i44  ant  Stubbs,  and  that  the  appellee  pay  to  die  appellant  his 

"  costs,  &c. 
<  "  And  the  cause  is  remanded  to  the  said  Superior  Court 

**  of  Chancery  for  such  further  proceedings  therein  to  be 
**  had,  in  respect  to  the  defendant  Stubbs%  as  may  enable 
-«•  that  Court  to  render  a  final  decree  as  to  him,  according 

*  to  the  principles  of  equity.  And  with  this  further  direc- 
-f'tion,  that  if,  upon  the  coming  in  of  that  deposition,  (or 
t"  m  the  went  of  the  want  of  it,  by  reason  of  the  death  of 

f  the  witness  or  otherwise,)  the  said  Court  of  Chancery 
tu  sho&kl  be  of  opinion  that  the  complainant's  equity,  as 

Hi  against  SttM>s,  is  not  sustained  according  to  the  prmci- 

**  pies*  which,  under  the  opinion  of  this  Court,  go  to  sustain 
.*t it  against  die  representatives  of  Herwood  ;  that  then  and 
/f*sst  that  case    the  said  Court  shall  institute    and    set 

£*.  ion  foot  such  proceedings,  tending  to  inquire  into  the 
*,"  solvency  of  the  stud  Hdrwood,  aes  the  said  Court  may  think 
44  conducive  to  justice,  if  desired  by  the  complainant ; 
-***nd  aho  institute^  an  inquiry  as  to  the  real  Value  'of  the 
:%  {consideration  paid  by  Harwood,  for  die  bond  aforesaid ; 
-**, which  s«m,  with  interest,  shall  limit  the  amount  of  the 
M  «um,fot  whidh  the«aid  complainant  *hallhe,in  that  event, 

44  considered  liable." 
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TMa?v>:  Tatum  and  Wife  against  Swdow*    * 

The  clerk  of  THIS  was  a  supersedeas  granted  by  one  of  the  Jug 
Cowthirin  of  *"  Court>  t0  a  judgment  of  the  District  Court  held  «t 
by  mistake  the  Sweet  Springs,  reversing  a  judgment  of  the  County 
ter  *  jud£ '  Court  of  Montgomery,  rendered  in  favour  of  the  plaintiff 

ST"  °l£d  m  m  error# 

appeal  being      A  verdict  was  found  for  the  plaintiffs,  in  an  action  of 

t^J  ought  dctinue»  at  ^  June  term  ef  Montgomery  County  Court, 

to  be  diamis-  1808 ;  but  no  judgment  was  then  entered.    The  defendant 

•undine  the  appealed  to  the   District  Court,  where  the  appeal  was 

SwW*1  docketed  on  the  29th  of  May* 1802  >  ^d  whUe  **  °^ 

during  the    was  there  depending,   viz.   in  June,  1802,  the  County 
the  a"p*ju\   Court  of  Montgomery,  reciting  that  it  was  through  mistake 

correct  the  0f  the  clerk  that  no  judgment  had  been  entered  on  die 
error  by  hav-  B  "    • 

iniA  the  ><£-  verdict,  directed  one  to  be  then  entered,  which  was  accord- 

»j^<^rtified  'nS*v  done  *  ^^  ^c  judgment  so  entered  "  was  sent  to  die 

to  the  DU-  "  District  Court  to  be  added  to  and  made  a  part  of.  the 

44  record."    The  District  Court  acted  upon  this  paper?"and 

reversed  the  judgment  of  the  County  Court,  upon  the 

merits* 

The  only  point  considered  by  this  Court  was*  whether 
the  District  Court  had  any  jurisdiction,  of  the  cause;  the 
appeal  having  been  allowed  before  ajiy  judgment  w<9  en- 
tered on  the;  verdict. 

Wickham,  for  the  plaintiffs  in  error,,  ccjpt^endsd  .that+pp 
cause  was  depending  in  the  District  Court,,  and  thereat 
the  appeal  ought  to  have  stood  dismissed* (  Aa  appeal  $ui 
only  be  taken  from  the  judgment  or  decree  of  a  £ounty 
Court.  The  District  Courts  can  take  no  juri^dittion  *f 
causes  decided  in  the  Coimty  Courts,  ,ui^ess;  it  be,  Iff  ap- 
peals allowed  by  such  County  Courts  from  jbjeir  Qirnjudg- 
roents,  or  by  writs  of  error  or  supersedeas  zwyrfad  by  tip 
District  Courts.  There  having  beep  np  jitffjgnqti  f^TF* 
in  this  case,  till  long  after  the  appeal  was  allowed,  the  Dis- 


In  the  XZd  Yenrtfthc  Commonwealth.  543 

trict  Court  ought  to  have  dismissed  the  appeal  as  improper-  k*y,  1808- 
ly  granted,  and  waited  till  a  judgment  had  been  entered  tJJ^T^ 
in  the  County  Court.  Wife 

No  argument  can  be  drawn  from  the  supposed  consent     Snfciow. 
of  the  parties,  that  this  judgment  should  be  made  a  part  of  ■ 
the  record,  and  that  the  cause  should  stand  as  if  the  appeal 
had  been  taken  from  that  judgment ;  because  an  appellate 
Court  can  never  take  jurisdiction  of  an  appeal  unless  it  be 
regularly  brought  before  them. 

This  objection  is  not  a  mere  matter  of  form:  it  goes  to 
affect  the  rights  of  the  appellee ;  because,  by  allowing  an 
appeal  before  any  judgment  is  entered,  he  is  deprived  of 
nis  security  on  the  appeal  bond.  It  is  impossible  to  sup- 
pose, that  a  bond  given  to  prosecute  an  appeal  from  the 
judgment  of  a  Court  can  be  binding,  when  no  judgment 
was  entered  till  years  afterwards.  There  was  no  appeal 
from  the  judgment  last  entered,  which  was  the  only  judg- 
ment rendered  by  the  County  Court. 

Call,  for  the  defendant  in  error.  The  objection  that  , 
there  was  no  appeal  from  the  judgment  last  entered  by  the 
County  Court,  furnishes  a  plausible  argument,  which  at 
first  sight  may  receive  some  sanction  from  the  decision  of 
die  Court  in  Freeland  and  Vaughan.(a)  In  that  case  the  (a)  May, 
tlerk  had  misstated  the  verdict  in  the  minutes,  and  the  1806,  MS' 
Court,  at  a  subsequent  term,  permitted  him  to  enter  it  cor- 
rectly in  the  order-book.  The  ground  of  the  Court's  deci- 
sion was,  that  a  District  Court  could  not  amend  its  judg- 
ments entered  in  the  order-book,  because  in  that  the  judg- 
ments were  drawn  up  in  full,  and  being  signed  by  the  pre- 
siding judge,  became  a  record.  But  the  same  rule  does 
not  apply  to  a  County  Court,  where  nothing  is  entered 
duringf  the  sitting  of  the  Court  but  minutes  of  their  pro- 
ceedings, which  are  not  considered  as  records  till  they  are 
drawn  up  afterwards  by  the  clerk.  In  this  case  the  clerk 
w,#is  'gdilty  of  an  omission  in  not  recording  the  judgment. 
'The  Court  could  not  be  mistaken  as  to  the  entry  of  a  judg- 
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*av,  iW*  i***t, b wo the typed b+>A, wMMi tt^ 
^J^J  **»*»  a  jadgitMnt*    Aftar  #1*  «M*t« 
Wife       Court,  the  District  Court  had  a  right  to  take  i 

Shift*.    *■*  *****  such  j^t^ent  as  Am  CMttfCMtl  *«£*«»? 
— *— —  h«v*  reftdtred.  ;.-*  i.-l--.«oj 

Ftkkk/,  May  Vf.  The  President  pH  feafc  defttMdtiW 
^plftkm  of  the  Court,  (Absent  Judge  L*<nf  i,)  tft*T fte'Dtoi 
trict  Court  ought  to  have  dfcmiaaed  the  tppbipm  <fc*» 
gtomad  that  h  had  been  allowed  by  the  jCotiftty*C0fe*t  ** 
Mmgdmtry  before  any  judgm&it  r*d  beeit*atdei«ft  tft* 
tfeeeauae.  :  *^*^  *-•  i»->v>v 

Judgment  of  the  District  Court  RETEKgEA? 


*«<*«.  Fletcher  a£di*rf'Pdfttf*    *«v.  »rii  .»** 

it  pending  a    *  OH  an  appeal  from  a^cretalardermacfebjrjAef-J^dged 

9(111  b£h<ht  °f  ^  8uPl*rior  CaQVt  rf  du*"*?  **  tta^Urtw**©*** 
by  one  of  tsict,  an  At  latof  jfc*4  ltPft,  «i*m|i}  a*riawgrtiarf  aafr 
^Ue°^rt.  fcr"»  cbosmby  the  potties  watt?  aartr*  «^*ot*«*' 
Jj«»  •**"**  eewfrdtaected  to  fca  aakan*  / .  .  * * .  •>  n^vl^  fluid 

Iw^forTLt.  MiS»*ir/JWfaitf  ikdhiaiili  ai  Aeta«  High>C«4rt  ;^fe 
tte^unu ^buceff  «goidat  TO*m<» C\FUt*A*r  and JfeM«&£< A/* 
ofthe  ©op*rt-  /ar^  atafmg  that  a  ccpattticijr  had  ctaiatedflJaftveMdMftiaf^ 
|£Stiff  Md «*  th*d*fca«fains  todar  the*m.afi  Jto*»ianrf JMfafaf* 
^^^  thtrtrhc  was  a  credkbrvpawacr  to  a  cofastdetabk  i 

•agree  to  re-  that  2r%*cA0r  undertook  to  keep  the  btafe*4ft>*J 
fer  all  mat-  „(  *      -i 

tert  in  difference  between  them f  relative  to  the  subject  In  cdntrtMNtf;  tfbUB&M&p 
(whose  award  ipVa  betba  dense  of  theCovii»)  aW*i^  to  irhi^a^^^W^frptdflb 
of  reference  is  made;  and  the  arbitrators  make  a  report  tlvat;  they  had  examined  aaif ' 
*<i*«rthe  books  of  the  copartnery  and  ^^Vttre  paJWem'o^tetttf*  ilb^W 
other  defendant,,  as  the^a(jr  debtor  to  Uw  plaintiff  and  ta  the  defaidjafr  ff|&*ijfj)SJh 
to  the  reference ;  and  state  that  the  payments  already  made  by  that  deJenflam  w£F . 
charge  him  frim  *y  further  <**&*•/  ike  pl<**ijp  m4$u**t  riith*bufimf*bJM  afMa 
report  ought  to  be  considered  as  an  award,  and. sufficiently  final  and  food  betwem+k* 
parte*  m£o  agreed  to  tht Reference.  '        ■    *.iT  u\iiO**^M3ruEfcT3b 

In  settling  the  acwMnfe  *f  *ftteH*toftet(t1Mm9  WiiltSume^i'ifiAi%tmmf^§a 
ner*  onfy,  it  is  sufficient  to  examine  and  state  t\\t  book*  of  the  copartnery,  without  re- 
quiring voucher*  in  support  of  each  specific  itein.  ^  -"*  * 
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mmm*\U  mvmer*  wWh  had  not  beep  dons,  in^snfcuch  as  *ay>  1808. 


tfere  Wfe  various  entries  in  them  in  which  the  sums  had 
not  been  extended  *  that  Fletcher  had  executed  a  deed  of 
tgpa*  4»j»  a  fctyct  of  land  and  sundry  agaves  to  indemnify  the 
•complainant  for  his  advances  to  the  copartnery ;  ^nd  had 
Assured  the  complainant,  during  the  progress  of  the  busi- 
*****  lfrfrit.w&&  profitable  one;  notwithstanding  which 
4het  company  w^ce  involved  in  debt  and  perplexed  with 
kftw^mits,  which  a  proper  attention,  op  the  pant  of  the  s*u4 
Mktcfor  might  have  prevented.  The  object  of  the  bill  va* 
Jfer  ffr  account,  and  to  suiyect  to  sale  the  property  cp%* 
veyed  in  trust  by  Fletcher  as  an  indemnity  to  the  loqtr 
filfdnant* 

.  TThe  answer  of  the  defendant  Richard  C.  Pollard  was  a 
«ere  echo  of  the  complainant's  bilL 

Fletcher  y  in  his  answer,  denied  that  he  had  undertaken 
40  keep  the  books,  or  that  it  was  more  obligatory  on  him 
4wn  the  other  dgfemjafrt,  or  the ,  assistants  in  the  store; 
thai  he  did  not  know  of  any  loss  which  had  been  sustained 
JbjrilbhJ^  entries  in  the;  books  \ .  and  expressly  denies  that 
-sayCdebts  had  be*m  hist  tfarongh  his  neglect*  •  He  admit^ 
rthat  during  the  cnpmmoi>  hit  told  the  complainant  they 
W«*c making  money  .beoause  they  sold  their  goods,  at  a 
i*gh  advance,  but  avers,  that  the  losses  afterwards  sustain* 
4&;*ttte  frqfn  cincnmateace*  over  whkh  he  had  no  con- 
>mNpl  *  for  being  compelled,  fbr  die  re-establishment  of  his 
imm  heakh  end  that  «rf  Ins  family,  to  leave  the  place  at 
wfeieh  Aeir  store  was  kept,  the  other  defendant,  mi  xtohtm 
4b*mtk$ie  touinn*  stocked,  advertised  the  goods  for  sale 
jfeyuttk  ^agction,  and  .did  not  even  attend  the  sale  himself, 
J^i»^(pr^yk^»ly  fherejp  .gone  to  tjie  Western  Country 

Xbuahtess  of  his  own  and  of  the  complainant;  and  that 
foods,  vrore  sold  mjach  below  cost ;  that  he  has ,  paid 
Sa^xpums  of  money  since  the  dissolution  of  the  partner* 
*faif»  without  the  distance  of  the  complainant  or  the  other 
•defendant,  although  he  holds  the  complainant's  obligation 
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may,  IBM.  and  that  he  has  always  been  willing  to  tome  to  atafletfieat 
Vj££J^jT'  tf  the  accounts,  which  had  hitherto  been  prevent**  tiy*  chl 

*•         non-attendance  of  the  other  partners. 
mammm u^iJmm      The  cause  being  set  down  for  hearing,  thefofaftfog 
entry  was  made :  Ai  Pursuant  to  an  agreement  in  aiktiig 

*  between  die  plaintiff  and  the  defendant  Ttontdr  & 
"Fletcher,  filed  with  the  papers  in  the  cause,  the  Coo* 
"  doth  refer  all  matters  in  difference  between  tbotoe  pattk* 

*  relative  to  the  copartnery  of  Fletcher  and  Pt?Uafd**N+> 
"thdfiiel  Anderson  and  Hudson  Martin,  and v  fc  case >bf 
44  their  disagreement,  to  such  umpire  as  they  shall  <ho*ta^ 
••-Whose  award  is  to  be  made  the  decree  of  the  Coord?    •" 

The  referees  reported  that  they  had  examined  mtdbstopti 
The*  books  of  the  copartnery  of  Fletcher  and  PdllattL,  (a»  ac- 
count of  each  partner  with  the  firm  bring-  fflftietad,)<tofe 
result  of  which  was,  that  Fletcher  had  overpaid  His  pro- 
portion, that  Robert  Pollard  was  a  creditor  pa*ttt*r  isof 
considerable  amount,  but  that  the  dfebtop  partner  Wa^*ft^ 
ard  C.  Pollard.  The  referees  finally  proteedM' Wtffltfft^ 
that  Richard  C.  Pollard  shall  pay  to  Fletcher  lOt  Oe.  8 1-24 
and  Co  Robert  Polhrd  819/.  6sV  5tf*  they  tben^miAe  ^Vi- 
sion for  the  distribution  of  the  oatstandibgi&fe^Jrita 
bollected.  tn  making  their  report  (fcey  fexptes~sly  att^ 
that  the  payments  made  by  Fletcher  lew*  »  bahantidde  t» 
him,  after  discharging  his  proportion  of  the  fwmfoMfr 
debts,  of  the  above  sum  of  tQL  Or*  &  U2d.*  4tot  dtsihSfi 
Kim  from  any  further  elmm  of  she  empiainc^ym^ssm 
of  the  copartnery*  *  •  ->  l>'u  -trjlnmo-* 

The  plaintiff  filed  **cepdons  tv  the*  awa»di>lacftBecs«fc 
It  was  not  final,  the  interest  account  being  still  meotffct 
fcdly.  Because  the  fcm*  of  the  *cco*rtt  wsrouttdup^M* 
by  vouchers.  *  ' -*•  *  ■   -   »  j-  --*.  -vmrr^.  101 

1  The  Chancellor  was  of  opiiribiv,  «ha*  thfr**fbi«di  feii. 
neither  pursued' their  authbrity,  nor -completely'  pelfritM* 
their  function  r  that  the  plsitkiff  l^!fta*»flse4^lMM|**iC 
the  company  to  the^  negligence  of  <<F*wA*n  fc»*witf(*e*ft 
**▼*  an  evtolye  answer  ;thtfcthfc*ill  iBegedvthatttlkltegkd 
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Wit*  with  which  the-  complainant  would  be  Uurtheaed  mat,  isoa. 
might'  ha*v<e  been  avoided  by  the  sedulous  attention  of  ^^^^ 
Fletcher  to  his  duty,  to  which  he  gave  no  answer;  yet  the         ▼. 

had  overlooked  these  articles  5  that  they  hadde-  /_ 


bHedithe  plaintiff  with  interest^  although  some  of  the  ax- 
counts  staled  by  them  shewed  that  he  had  advanced  more 
tkaa  hi*  proportion  of  the  joint  stock,  so  that  had  his  co» 
pwtoms  been  equally  provident,  interest  so  well  as  costs 
would  have  been  saved;  and  although,  too,  the  defendant 
fktoktr  Mattered  the  plaintiff  with  a  prospect  of  gain,  in* 
attad-of  warning  him  of  a  danger  of  loss*  The  Chqncel* 
lor,  therefore,  rejecting  the  report,  which  h$  says  was  ip»* 
properly  called  an  award,  the  prefatory  words  of  its  au- 
thms  bcifrg>  u  -Weiiavetexamined  and  stated  the  books  of 
Vrj*he  copartnery  of  Fletcher  and  Pollard^  the  accpuqts  of 
if  which,  ftomow  txFoar,  appear  as  follows,"  &c,  made  a 
*ew  reference  of  the  accounts  to  a  commissioner.  From 
*bfoh  lOpinion  the  defendant  Fletcher  prayed  aa  appeal, 
Which  was  allowed, 

•  w  *  "    •  -  ' 

./Xh^Mtorney-Genrral^  for  the  appellant  The,  opinio* 
^f  fthe  Chancellor  was.  founded  on  ja  misapprehension  of 
foft*  Every  allegation  in  the  bill  was  as  fully  answered 
hy  JKktcherM  k  was  possible  from  the  nature  of  the  case* 
<4#4fe  matter*  in  controversy  were  referred  to  arbitrators, 
•ap&they,  after  reporting  upon  the  state  of  accounts,  pwn 
1H*A  IP  make  up  an  toward  between  the  parties*  This  was 
complete  and  final,  and  ought  to  .have  been  made  the  de- 
jncfoefi  the  Court*  juyke  and  sound  policy  require,  4iat, 
pftifr  jacs  have  chosen  their  own  Judges,  their  decision 
fetalis  binding*  Mo  sttfectent  reason  has  been  assigned 
for  setting  aside  this  award.  As  to  the  first  exception, 
thfff  Ae^ntftroftti  aoooutu  waa  unsettled,  it  was  altogether  a 
feMtafeej , interest  was -given  to  both  parties;  and  with 
teapect  tattejs&eondt  that  tto  items  of  the  account  were 
unsupported  by  vwmhere,  it  was  not.  necessary  that  they 
idifltdiftl**  J>m<v<ft  ifjt  wei^,  it  dw  wt  appear  .that, th* 
books  were  the  only  documents  before  the  referees. 
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Randolph,  for  the  appellee,  admitted  4k& ,itod&1&  the 
reasons  given  by  the  Chancellor  for  In*  decree  w^iclfatt,- 
nable,  but  contended  that  the  result  was  correct.  "  *'    *  * 

On  the  face  of  the  award  It  appears,  VtM  the*  itfeNfet 
have  taken  the  books  as  conclusive  evidence,  itfsteatJ  <f  In- 
quiring vouchers  in  support  of  each  itewu  THe^tf  ttttib 
were  kept  by  Fletcher;  and  it  was  therefore  incumbWrt^n 
him  to  produce  evidence  to  establish  the  several  entries. 
Robert  Pollard,  being  a  creditor  of  the  IM^nh^tidl 
greater  amount  than  Fletcher,  ought  to  hav*  bee*  flHftfffcd 
interest  for  his  superior  advance.  The  award  otfght  thett- 
fore  to  have  settled  this  question  of  interest,  which  has  not 
been  done.  ...      .'I    -  hr>J 

Again :  Robert  Pollard\n&  hi  fcdrtnee'fbr  tiie'SMb,  «9B- 

,*  siderably  over  his  proportion  of  the  debts ;  ttbtfrftftaildfaff 

which  he  has  been  subjected  to  an  ecjual  {>rof>orfto**ft£  Jn- 

terest  and  costs.    This  is  neither  legal  hor'fe$A£Bl&     Se 

ought  to  have  been  exempted  front  the  ptfytnJeW*>f  Mfefest 

£nd  costs,  inasmuch  as  his  money  was  in  dife  hitfiti3f#  th* 

rPttyer  partners.     Mr.  Randolph  concluded  'by  ot*lu*tagt 

that  he  asked  an  affirmance  of  the  decree,  fbV'ih&pQ#p(*t 

,  imly  of  having  a  new  account  taken.  '       *     l    ^    - 4    •*' 

'     '■■    •''    ,    ■  i     :\    /i.:o 

\]     Mqndayr  May  23,     The  Judges  delto^  *fe*  t#- 
nions.  *"  ''   '•■    V;     '-■'* 

•.'  Judge  Tucker.  In  this  cause,  die  Cdwfcrt 'of  Ch*&o#y, 
pursuant  to  an  agreement  in  writing  eriteted  few  feettrifco 

.  jthese  parties,  referred  all  matter*  in  dtfierertet  beUMsi 

^  these  parties  relative  to  the  copartnery  ttP  Fkt&k**t**t  IW- 
fare/,  to  Nathaniel  Anderson  and  /ftid^l:A&#^y  whoifce- 
turned  their  award  pursuant  thereto,  which  the  Cour&of 
Chancery  rejected,  on  the  grd^rid'tl^ahe"**^ 
not  adverted  fo  the  subjects  ixi  coatrotyfertyj  «&*ptfw4Qe 

fc  particular  instance ;  and  referred  ^ie  &ctikifetfr1$etw«ti*4be 
parties  to  a  commissioner/  Frt>ni  w^ttSt*  ^tkcm^^cker 
prayed  and  was  allowed  an  tkfp&3ifr- '  M<)  lU  ;*  'ij    ^  o* 
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*  ••  iTpcft^samiiuqg  the  award,  it  appears  to  me  not  to  be  may,  18o& 
ttnUe  to  the  objection  made  to  it  by  the  Chancellor,  or  to 
any  other.     X  think  it  final,  as  to  the  subjects  of  contro- 

,  'Wtajfff  though  it  was  objected  at  the  bar  that  it  was  not  so* 
Aid  {  also  think  it  perfectly  just  and  equitable,  and  there- 
Ian  that  it  ought  to  have  been  made  the  decree  of  the 

^  Court* 

Judge  Roave  was  of  opinion  that  the  award  was  good, 
«d  ought  to  have  been  confirmed  by  the  Chancellor,     lie 
t  consequently,  in  favour  of  reversing  the  decree. 


'  Jtidge  Flemino.    The  award  now  under  consideration 

iflrss  mtfde -by  referees  or  arbitrators,  chosen  by  the  parties 

;j  AeimsdKresy  and  under  a  special  order  of  the  High  Court  of 

-'£hamety,  which.  Court  had,  at  a  preceding  day,  referred 

•>i4*e  accounts  of  the  copartnery  in  the  bill  mentioned,  to  one 

i,  *f  4he  commissioners  of  the  Court,  in  the  usual  form. 

j,.    T?ie  referees,  in  pursuance  of  the  special  order,  which 

r^ was  made  on  the  27th  day  of  May,  1801,  proceeded  to 

,^W*pe  ai*d,  state  the  accounts  between  the  parties,  from 

the  books  of  the  copartnery  of  Fletcher  and  Pollard;  the 

only  ground,  in  my  apprehension,  on  which  they  ought  to 

hB.yp  proqeeded*    The  award  appears  to  be  perspicuous 

and  just,  and  ought,  in  my  opinion,  to  be  conclusive,  at 

least,  between  die  parties  who  agreed  to  the  special  re- 

.  rfeience.    The  plaintiff  however,  filed  two  exceptions  to 

n  the  award ;  1st.  That  it  was  not  final,  the  interest  account 

,-r  not  being  settled ;    and  2dly.  That  the  items  of  the  ac- 

.,  eowal  were  unsupported  by  vouchers.  With  respect  to  the 

.  first  objection,  it  appears,  from  the  general  account  stated  by 

l  tberciraws,  that  die  credit  of  1,524/.  17s.  2  l-2d.  due  to 

i.Xobert  Pollard,  was  for  advance?  by  him  made  with  in- 

leneet  to  the  first  of  September %  1801 ;  the  period  to  which 

*  interest  on  all  the  accounts  was  calculated. 

o  o  ;Aa  t&  theseqopd  exception,  It  appears  a  novel  doctrine 

to  me,  that  in  the  settlement  of  accounts  from  the  books 
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may,  1808.  of  a  copartnery,  where  all  the  partners  of  the  company  &e 
equally  interested,  vouchers  for  the  specific  items  ishflnW 
be  required* 

The  opinion  of  the  Court  was,  that  the  decree  o£  thf&Sjfrf 
perior  Court  of  Chancery  was  erroneous  in  rejejcting  a»& 
setting  aside  the  award  made  by  the  referees  NatkamA 
Anderson  and  Hudson  Martin.  Decree  reve&ssd  »&Mh* 
costs  of  the  appellee  in  the  Court  of  Appeals;  tbeajrad 
of  the  referees  confirmed  as  between  the  appellant  4fl*iep* 
pellee;  the  biU.of  the  appeflee  as  ag^nst  tbe.appoUoii^dj^v 
missed,  4^  to  so  much  thereof  as  relays  to  the  settles** 
of  the  accounts  between  the  said  parties,  aa  partner*  ift  the 
house  of  Fletcher  and  JPoUard,;  and  each  patfy,  to  J*y  fcfe 
own  costs  in  the  Court  of  Chancery.  }„..*,■>* 


Friday,      Faulcon,  Administrator  of  Hamlin,  against  f$arns8. 

May  20.  ■  .    ,      ,  M  .   ..  .  i:    .-u:  .m  '' 

A  bond  was  THIS  was  a  supersedeas  obtained  by  the  jdaintitt  in  the 
f?SI  in*  the  Court  below,  to  a  judgment  of  the  District  Court  ot Peters- 
penahy     of   &„•«..  '  -  *'  •    *t      ^ 

50,000/.  con-     ,  2      f  ,     .   .  „    ^       '      .  -   '     ~  -» "  ■*•   vjJ  " 

ditioned  for      Faulcon,  as  administrator  of  Hamlin,  brought  an  atctioa 

ofl  oXl?*^  of  debt  against  Harriss  upon  a  bond,  dated  the  3d*ofTJ&yt 

"such  farther  1782,  in  the  penalty  of  fifty  thousand  pounds;  the  coddi^ 

'  "  shall  be  e-  t*on  °f  which  recited  that  Harriss  had  purchased  a*  certain 

!!  ^"?f/^^f  tract  of  land  of   Hamlin,  in  consideration  of  wWcft,  ne 
"said  1,000/.  '    ,       ,.  ..-      .F^pio! 

•c  m    1774,    agreed  to  pay  him  u  1,000/.  specie,  or  such  Further  sum  as 

Z  **"  * *°  "  shall  be  equal  to  the  said  l,000i  in  the  year  1#< that  ^ is 
say,topur-  ^  ,  /      .   4J>   .J?,.    r  ^,, 

"  cbatc     at 

u  m«a&  7om/  antf  at  wurnr  ftcgroe*  .«»  it  miffa  have  4$ne  at  *Aaf  itatw-*<jtfea*9te»  IWi1 

not  to  be  an  usurious  contract. 

But  if  an  action  be  brought  on  such  bond,  and  there  he  no  averment  ip  the  declara- 
tion a*  to  the  amount  of  any  extra  sum,  v*bic&  w*dd  h*  mece**ary<i&  purchase  g+*m*e* 
lana\  or  at  many  negroes*  at  the  thousand  pounds  viould  have  purc,£w*i  m.fJT^l  fiR&V** 
dence  ought  to  be  admitted  as  to  that  fact ;  not  can  the  plaintiff  recWer  niore  than 
the  thousand  pound*  iritj^  legal  intend;  .    ^  .^  ;     ,.v ,  .*»  \,ah  ,.  .'  *v    iii;n- 

A  judgment  ought}  npt  to  be  re*e*se$l  on  the  fromri*.th*t  taro^jmtooe  o$tr*4 
to  the  Jury  by  the  apbetlant,  was  admitted  by  the  inferior  Court*  where  it  appear* 
that  such  evidence  did  not  nf  uaoce the;  vmfcet  ^    *   -*  *>  r    Mkjx:,.  ;  i.v»n  --  -. 
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^t*>  say,  to  purchase  as  much  land  and  negroes,  as  it  might  may,  180£ 
^liave  done  in  Teady  money,  at  the  aforesaid  time,  and  in  V*jf^^ 

*  case  die  said  parties  should  not  agree  what  difference  there         v. 

***  appears  to  be  m  the  sale  of  lands  and  negroes,  in  respect  .  ,-    .   .  '. 
^to  &e  price  in  the  year  1774,  and  when  the  money  shall 
*****  paid,  it  is  agreed  that  each  of  the  parties  shall  make 
^choice  of  a  good  judicious  man,  and  should  they  disagree, 
***  that  they  should  make  choice  of  a  third  man,  whose  d^- 

*  termination  shall  be  binding  on  each  party."  For  the 
payment  of  which  sum  h  was  further  recited  that  Harris* 
had  tfoaf  day  passed  to  Hamlin  five  Separate  bonds,  the 
lkdf  of  whkh  was  payable  the  1st  of  January,  1787;  and 
the1  obligation  was  to  be  void  on  Harriss'*  complying 
with  the  terms  thereof,  according  to  itr  true  intent  and 
meaning. 

The  breach  assigned  is,  that  "  Harriss  had  not  paid  either 

*  to  the  intestate  or  the  plaintiff,  the  said  1,000/.  specie,  or 
"  such  further  sum  as  shall  be,  hath  been,  or  is  equal  to 
**•  the sajd  1,000/.  in  the  year  J  774 ;  that  is  to  say,  as  much 
^  money  as  would  be  sufficient  to  purchase  as  much  land, 
u  and  as  many  negro  slaves,  as  might  have  been  purchased 
"-with!  the  sum' of  1,000/,  in  ready  money,  in  the  year  1774^ 
**  according  to  the  true  intent  and  meaning  of  the  said  wri- 
M  ting  obligatory,  and  the  condition  thereto  annexed.?'  But 
mere  was  no  averment  in  the  declaration  of  the  amount  of 
etrty further  sum,  to  which  the  plaintiff  was  entitled,  as  ari- 
$irig  either  from  the  agreement  of  the  parties,  or  as  ascer- 
tained by  their  referees.  Pleas:  1st.  Conditions  per- 
formed,    2d.  The  statute  against  usury*  t     .  V 

On  the  trial,  the  plaintiff  gave  in  evidence  the  bond  set 
forth  in  the  declaration ;  also  a  settlement  in  writing,  on  the 
tfcfek  of  on^of  the  bonds  in  *  the  condition  mentioned,  subscri- 
bed by  the  defendant  and  the  plaintiff's  intestate  in  these 
words;  "  Memo,  May  the  33d,  17&7.  This  day,  Thomas 
"'lEfflrrfys  and  William  Hamlin  settled  the  interest  o(  the 
^  within  bond,  and  allowed  all  just  credits,  and  find'the  ba- 
**kttfce  of  siridbbftd  tfc  W  268/.  1 1*.  0.  V-Ad.  which  balance 
''is  settkd  agreeable  to  said  Harris*?* *eekal  tend."  The 
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hay,  1901  plaintiff  also  proved  by  one  witness,  that  the  sum  of 
^f^^0  1 ,000/,  specie  in  the  year  1 782,  1 783, 1 784, 1785, 1 786, 4nd 
v.  1787,  (within  which  years  the  several  bonds  became  doe,) 
or  in  any  of  those  years,  or  when  this  suit  was  instituted 
would  only  be  sufficient  to  purchase  half  as  much  lattd,  or 
half  as  many  slaves,  as  that  sum  would  have  purchasedia 
1774.  Whereupon  the  defendant  moved  the  Court  to  in- 
struct the  Jury  that  the  contract  was  usurious,  and  that, 
notwithstanding  the  settlement  subscribed  by  the  patties, 
they  ought  to  find  for  the  defendant.  But  the  Court  gite 
a  special  instruction  to  the  Jury,  "  that  the  said  agree* 
44  ment  admitted  of  two  constructions,  and  that  the  die* 
44  fendant,  by  the  said  agreement,  had  his  option  of  being 
44  discharged  from  the  obligation,  either  by  the  payment  iff 
44  the  nominal  sum  of  1,000/.  specie,  with  interest  thereof 
44  at  5  per  cent  per  annum,  or,  by  the  payment  of  so  m&h, 
44  more  or  less  than  that  sum,  as  would  be  sufficient  to  put* 
44  chase  as  much  land,  or  as  many  slaves,  as  themufsif 
"  1,000/.  would  have  been  sufficient  to  purchase^  (*r  w&M 
44  have  procured  or  commanded^  in  the  year  177^4  >  titf* 
44  according  to  the  former  construction,  the  contract  tlfafc 
44  legal  and  valid,  and  that  the  Jury  ought  to  find  fik^ffit 
44  defendant,  if  he  proved  to  them  that  he  had  paid  die  strict 
u  of  1,000/.  with  5  per  cent  per  annum  interest  itcreoni 
44  and  to  find  only  for  die  plaintiff  so  much  of  tha£  Mpo* 
44  with  that  interest,  as  should  not  be  proved  to  'tiafc  teeR 
4(  paid  by  die  defendant ;  and  that  the  latter  constnk&ofr 
<4  rendered  the  said  agreement  corrupt  and  usurious,  ui^ 
i4  therefore,  null  and  void  in  law,  and  coitteitpienjly  disfc 
44  notwithstanding  the  said  settlement  subscribe* ffi)r4llfe 
44  parties,  die  plaintiff  was  not  entided  to1  more  th4n  :&t 
44  said  nominal  sum  of  1,000/.  specie  with  int£tt*t,«fcrt 
44  per  cent  per  annum  thereon,  till  paid.*  To  tU*  ttpffi# 
the  defendant  excepted*  * 

The  Jury  returned  a  verdict  that  the  writing  wiir  «4i 
usurious,  and  assessed  the  plaintiff's  damages  to  1$6£  10i£ 
3  3-4J.  Judgment  was  entered  for  the  penalty  of  tbf 
bond,  to  be  discharged  by  die  damages  foohd  fytk  Jilf^ 


ii 
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v  The  -  plaintiff  obtained  a  writ  of  supersedeas  to  that;  kai-j  H0& 
judgment ;  and  the  principal  error  assigned  was,  that  the  ^^^^ 
O.is&tfct  Court  improperly  instructed  the  Jury,  tnat  there 
yps  any  ingredient  of  usury  in  the  contract,  and  u  that  the 
^plaintiff  was  not  entitled  to  more  than  the  said  nominal 
**  jram  of  l^OOOi  specie,  with  interest  at  five  per  cent,  per 
'tjannum  thereon,  till  paid;"  because  the  difference  be- 
tween the  said  1,000/.  and  the  value  of  a  thousand  pounds 
m  the  year-  i  784,  ws&part  of  the  price,  and  not  an  addi- 
tional sum  given  for  the  loan  or  forbearance  of  the  pur- 
chase mqney,  without  which  there  could  have  been  no, 
rjy.  .Therefore  the  Jury  ought  to  have  been  allowed  by. 
Court  to  assess  that  difference.  \ 

^  F.tp  fte^cjefenclant  in  error,  it  was  argued,  that  the  inr 
s^rujetipn  of  the  District  Court  was  perfecdy  correct,  in 
q{pt}ii|g  tq  the  Jury,  that  they  could  only  find  1,000/.  with 
invest.  Laying  the  question  of  usury  entirely  out  of  the 
Wf,  tl^Q.  plaintiff  recovered  all  he  declared  for :  he  did  no^ 
prpMs  declaration,  that  there  was  any  difference  be-, 
e^itte  thousand  pounds  in  the  year  l?r4,  and  at  any, 
^ept  period ; .  without  which  he  could  only  recover 
the  nominal  amount. 

Wtdnesfay,  May  25.     The  Judges  delivered  their  bpi-4 

:  Judge,  Tucker  (after  stating  the  case)  gave  the  follow-^ 
jpgqptnion:  .. 

-  ,{Jnrdjip  case  it  may  be  sufficient  to  say  that,  there  is  no. 
yjgrment  in  the  declaration,  that  there  was  any  difference, 
Ijf^een  the  price  of  lands  and  negroes,  when  the  payment 
ought  to  have  been  made,  and  the  price  thereof  in  1774$. 
jKOT  any  averment  that  the. defendant  refused  to  choose-  an 
svfaitn^on  on  his  part?  to  determine*  what  that  diflference 
wpfjjiior^^migbt  have  been  the  case,)  that  arbitrator*. 
had  te«,  cboaen,  *nd  had, made  aaajwd*  w&cj*  thc'dc-. 

Vol.  U.  4  A 
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may,  ia»  fondant  had  refoatd  to  perform*    Without  m&  m  mote  «f 

*p^L^  which  averments,  according  la  the  trulb  of  <he  ^eses^tlie 

v.        pbintiff  could  not,  in  thib  action  recover  «ore,thm  lrfNQ{> 

HurSii'     specie,  with  interest)  or  whatever  part  thereat  might** 

main  unpaid* 

.    I  am,  therefore,  of  opinion  that  the  judgn»ei*:b*  A*- 

YIEMBD. 

i 

Judge  RoAjrE*  The  bond  declared  on  in  ibis  csatt  st* 
palates  for  the  payment  of  1,000&  oertain  j  and,  encataiHy, 
for  a  greater  sum*  Smarting,  pottibty,  under  the  effect* 
of  the  then  recent  depreciation  of  paper  money,,  andwemr 
ing  in  any  event,  to  receive  the  value  of  hi*  land ;  4he  «f 
testate  of  the  appellant,  stipulated  for  an  eventual  resort/** 
a  standard  more  stable  than  money,  which  is  liable  fttfce 
diminished  in  its  valne  by  casnd  and  fortuitous !  ciram> 
stances,  and  even  by  a  natural  and  progressive  dcprefirtSwe 
A  resort  to  this  standard  is  no  more  unlawful  and^ps* 
rious,  than  a  reference  to  corn  or  any  other  at*kAt*'of  4fe 
fo-st  necessity.  It  would  surely  be  lawful  for  oner  $*{* 
contract)  to  bind  another,  under  a  penalty,  %>th*  payment 
100/.  if  on  such  a  day  k  would  purchase  100  barrel*  tf»|fr> 
dian  corn,  and  if  not,  then  such  further  sum  as  IrouldH^ 
adequate  to  such  purchase*  The  value  of .  the  egrets  (he 
sum  contemplated  by  both  parties  in  such  case,  and- #  do 
not  aee  how  this  contract  could  possibly  he  deemed  < 
rious. 

On  the  bond  in  question,  the  appellant  had^hts  < 

go  for  the  1,000/.  only,  or  for  such  ulterior  andi, 

sum,  as  he  might  think  himself  entitled  Xp>  byvtfea.f 

his  contract*     In  this  last  case,  however,  it,F*OMld;bfrAfc|fr- 

lutely  necessary  to  aver  and  set  out  in  <he.4ealiMnA»»in<hf 

amount  of  this  <-*frii  sum,  aq  agreed  upsa  by  the 

or  4S  ascertained  by  their  .referees*    This  . 

ckLter  v.  '"  forming  in  this  im^fuoad  toe*  the  verj!  gi&} 

S'wdiwf' mu8t  **  ^^  ******  declaration.^)   .  UatU  such  awn t 

A*m  v.  Ligbl  so  ascertained,  the  appellee  incurred  K0  hrcssbof  dylyjni* 

foot,  ib.  356. 
to  this  point. 
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ftyfag  it ;  and  he  did  ndt  contract  to  submit  the  assess-  Way,  1808. 
*»«?M^#i«d^reftc^  money  to  th^  dedsionof  a  Jury.         ^tQ^*' 
*' Bf>tk*  a*erttog  thw  ma^  v. 

tiff  ffa*  eteete£t£  gtt  fbr  th6  1,000/*  tfnly ;  and  akho&gh  the  ** 

teteatfh  as  assigned  seems  to  covet  more  ground  than  is ne* 
eteftsary,  I  will  consider  if  as  merely  superfluous,  and  that 
the  p*rtie*  are  at  issue  as  to  the  1,000/.  only:  I  go  upon 
the  maxim,  utile  per  inutile  non  vitiatur. 

In  this  view  of  die  case,  it  was  entirely  improper  for  the 
fhatntttTto  give  in  evidence  the  setdement  upon  the  back 
*f«tie*fthe  bonds,  made  pursuant  to  the  terms  "of  the 
u  recital  bond,"  and  the  testimony  of  a  witness,  shewing  the 
tiftetettte  in  the  lvalue  of  money,  by  reference  to  the  sale  and 
pttrefc&stfaf  slaves*  at  the  respective  periods  of  1 774  and 
*f  TWj  ftfcw  '  This  testimony  was  only  proper,  if  die  plain*- 
tMTtod  'Shewn  the  necessary  ulterior  facts  in  his  declara*- 
tfMrf *-  *  The  appellee  might,  therefore,  have  arrested  it  oil 
witrtfon  r  and  even  yet  the  appellee  ought  not  to  be  bound 
wytbfe'Verdidf  against  Mm,  unless  it  dearly  appeared,  that 
*e  testHnony  in  question  was  entirely  disregarded  by  the 
f  toy  who  rehdered  it.  Theafttellee,  however,  did  hot 
fctffVtfto  arrest  this*  evidence,  wot  was  it  expressly  mtcr* 
4ktH  by  the  Court*  That  evidence  was  exhibited  to  the 
$&ry*  •  If, -however,  it  is  elearly  shewn  to  have  been  neu* 
Jhdnedy  and  disarmed  of  its  noxious  tendency,  by  an  in* 
^HfUcfcioiA  of  the  Court  t  if  it  elearly  appears  that  that  instruct 
thm  hat  been  followed  by  the  Jury,  *"d  consequent^  that 
entire  justice  has  been  done  between  the  parties,  the  jttdg* 
Them  ttftgfo  riot  to  be  disturbed.  TheopiniOn  of  the  Court 
tattetfm-tbe  trill  of  exceptions,  appears  to  me  awkward  and 
ittdsaWftctory.  I  have  already  said  that  I  thhik  it  erro- 
•earns,  in  so  far  as  it  supposes  there  is  any  ingredient  of 
,*foTy  h*  this  transaction :  bat  it  is  right,  in  so  far  as  it 
-Jftfetftits  the  contract  to  the  Jury,  in  the  light  in  which  they 
'**#»  t*»  have  acted  upon  it,  that  is,  as  going  in  this  action 
Art* the  1,000/.  only*  As  to  this  opinion  the  appellant  can- 
4Mt  complain,  because  he  has  not  entided  himself  to  go  for 
motety-his*  declaration. 
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may,  KKtf.  As  the  ease  tt&tes  to  the  appellee  the  jodgm^rtoaghl 
^ftttdcot?''  nott08tmttd>  unless  It  is  ctaar  that  <h»  ategal  *mnmqf 
t_  had  no  influence  upoti  the  veidict.  J  rrtthdr  think  4»ttM» 
b  is  the  case,  upon  the  verdict  taheh  io  connexion  4rkfc'4» 
opinion  of  the  Court;  but  that  this  appear*  to  »JUp<m<<ht» 
record  with  sufficient  certainty  to  occlude  aiildeabty  i**n 
not  at  present  prepared  to  say'w  On  this  pointy  hcHsev«| 
and  especially  as  the  appellee  does  not  comfAun  oftbetjodg* 
AM*,  I  can  readily  yield  to  the  more  <saagaine?  fconghnintif 
of  the  other  Judges!  but  as  the  case  relates  to  the  Mffeihmk 
the  judgtoent'is  clearly  correct,  andought  to  be  AfffUOGOfc 

Judge  Fleming*.  Whatew<migfhthav*been*he  pint 
M  'aright,  had  he  sufficiently  stated  bwcaserin  Jthedc* 
duration,  and  properly  assigned  the  breaches,  of  ih*  tmflm 
lion  of  the  bond,  by  his  mode  of  proceeding.  hfftOonldjBtt 
cover  mo4ttore  than  what  remained  unpaid  ofth*  l^OOOt 
with  interest  thereon*  It  seams,  by.  4bt  particulate  woafc 
ing,  and  .&tf4£*anatruttion  of  the  eaajlition^f  thentojaA 
the  obligor  had  his  option  of  being  dischatged*j$itfi^  4? 
the  payment  of  1,000/.  specie,  with  interest,  orby.tte>fl0r 
ment  of  so  much  money,  more  or  less,  as  would  have  been 
sufceient  to  purchase  as  much  land  and  atfmaay^kveisas 
1,000/.  would  have  purchased  in  the  year  Vt f4  ^but^afr 
mining,  that  in  order  to  manifest  the  true  intention  of  the 
parties,  the  word  and  should  be  substituted  for  the  void  er> 
used  in  the  condition,  (as  was  contended  by  the  appeHaotfs 
counsel  in  the  argument,)  and  that  the  obligor  was  bound 
to  pay,  over  and  above  the  one  thopaand  poup^fQ  DW^ 
mon^y  as  to  jnal^e  that  sum  equal  in  vajue.te  wljat  i^w^f  » 
the  year  1774  ;  yet,  in  order  to  entide  the  planitiff  tOj re- 
cover such  additional  sum,  he  ought  specifically  to  have 
stated  and  averred,  in  the  assignment  of  bjneachps,  thetruc 
difference  between  the  value  of  1,000/.  in  the  year  1714, 
and  the  same  sum  at  the  different  times  when  thetatt#  was, 
or  should  have  been  paid  ;  taking  die  purchase  of  landanl 
slaves,  as  the  standard  by  whiqh  the  ^  d^ra^ce  was,  or 
ought  to  have  been  ascertained  j  and  also,  that:  the  differ 
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a*fro  had  been  settled  by  arbitrator*,  cbos*n>by  thenar-  **y,  1808* 
licsfar<thatpu*poae,  accorcling  to  the  agreement;  or  that  ^^J; 
life  defendant  had,  on  application,  refused  to  appoint!  or        ▼. 
«»«**>  .wharbitmiaa.  qMriH- 

•»  With. respect  to  the  exception  taken. to  the  instruction. 
gite**t»t)te  Jury?  it  appears  to  me  that  (from  the  state  o£ 
|ke  ease,,  as  it  appeared  by  the  record)  the  instruction  was* 
in  aofrrtanocycorrect  enough,  and  that  the  Jury  was  goven^ 
edfcp  it* .  It  seems  however  that  the  Court  erred  in  per* 
tintting  die  plaintiff  to  give  in  evidence  that  the  sum  of 
ifiOQL  specie,  in  die  year  1782,  1783,  1784,  1785, 1786, 
and  1787,  or  any  of  them,  or  when  the  suit  was  instituted, 
would  only  be  sufficient  to  purchase  half  as  much  land,  or 
half  as  many  alaves,  as  that  sum  would  have  been  sufficient 
topancfaaae  in  the  year  1774  ;  that  being  a  matter  not  in 
iasuBibetweeu  the  parties.  But  as  die  defendant  took 
atiH6*dep£oi»  to  that  evidence  ;  and  it  seems  to  me 
that  the  'Jury  paid  no  regard  to  it,  and  found  a  vei> 
dfeHbf'irhat  remaiaed  unpaid  of  the  1,000/.  with  interest 
*bryy  I  am  of  opinion  that  the  judgment  ought  to  be 
afirmed.  ■ 

n  -  n*  .■*■. 

4i;  By  the  whole  Court,  (absent  Judge  Lyons,)  the  judg- 
mcnfcof  the  District  Court  afjirmkd. 


Ttef  President  and  Professors  and  Masters  of  Wil- 
v  Kam  and  Mary  College,  against  Hodgson  et  al. 
J  'Executors  of  Lee. 

'  •' :  -  '  "'    Fairfax  against  Muse's  Executors. 

iTHE  first  mentioned  cause  came  up  from  the  Superior  The  Judge* 

Court  of  Chancery  for  the  Richmond  District,  on  an  appeal  J^^up^r 

w»,a...  Courts   of 

Chancery  cannot  grant  appeals  from  interlocutory  decrees  in  vacation  ;  but  in  Court 
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may,  1806.  allowed  by  the  Chancellor  in  vacation  from  an  tn&rhaOmy 


ice.  of  vvm.      It  had  be**  ajrgued  a*;  the  tot  tma*(*)  ■ 
^oif^T  and  at  <*"*  term(6)  it  was  decide  by  the* 

*      Mr.  Wkhham  moved  for  a  rehearing  of  tfeessmrse  xxfm 


(a)  Tuesday,  various  grounds;  principally,  however,  om.aco 
(b)rCFriday,  owelty  and  difficulty  of  the subject*  ic  involving . 
JprilW.       tjux  Df  annuities,  and  devises  in  petpettufls/  ts>a< 

lion,  which  were  so  little  practised-  in  thte  temtap> .  <'He 
mentioned  four  cases  in  which  the  Court  had  granted « si- 
milar indulgence*  These  wre  CuHhin  r*  Wiliitmdm^  (aad 
Nov.  If96  0  Bunt  v.  Wilkinwn,  (UlkMap,  179ft;)  Bmm* 
x.DarmelU,  (Uth  Nov.  1800;)  aad  Mtrrmpand  C*>  % 
Garnet,  Koetert  and  Co.  (25th  Apr&>  I80&): 
reasons  for  setting  aside  the  decree*  he  observed  1 
looking  into  the  record,  after  the  decision*  he  had 
vemd  that  this  Court  had  no  jurisdiction  of  the  csttaet  life 
appeal  having  been  granted  by  At  Jvbgjb  k*  tttut^fn* 
an  interlocutory  decree— a  power  which  centd  oeljr  b*.es> 
ercised  by  the  Court  in  term  time.(l)  M  *.  ,1  L 

On  Saturday >  the  2Ut  of  May  %  all  the  Judges  rcoaseated 
to  3  re-hearing  of  the  cause*  but  required  that  the  pes***- 
gary  question,  whether  the  appeal  had  been  imprwvidUtttfy 
allowed,  should  be  first  argued,  ,    -    -*         j* 

As  several  other  causes(a)  depended  upon,  she  —in 
question,  the  point  was  argued,  on  Saturday*  the  $8th«sf 


(1)  In  the  case  of  Downey  v.  Wright,  ante*  p»  12,  Fad  Fm 
tfte  Chancellor,  decided,'  from  a  **ew  of  all  the  acts-ef  . 
lie  could  not  grant  so  appeal  from*  an  interUcutory  decree  is  i 
but  only  in  Court,  -  ." 

A.  decree,  to  (2)  The  ease  **  Fairfax  v.  Must's  Executor*  was  argue*  artbe  Same 
foreclose  a  time  with  that  of  The  President  and  Professors  and  Master*  of  ITflmiM 
endtfre^r  ***  Mmy  Cotit*'r-  ***'*  ****"***'  *t  was  an  appeal  allowed  *Jp« 
the  sale  of  Joix»s  of  the  Superior  Court  of  Chancery  for  the  Stamfm  Ob61&  sV 
the  mort-  vacation,  from  a  decree  pronounced  by  him,  for  closing  the  csjSfcjT'W- 
&*£***  P""  redemption  in  mortgaged  lands ;  but  before  any  tale  had  been  mtt^W 
interlocutory  tbe  **!***  of  the  commissioners  had  been  retamed  and-oimlmtceV  '■  •*■ 
decree.  ** 
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May,  by  Page  and  Wickham,  in  support  of  the  motion  for  may,  1808- 
dttmitsiflg  die  appeal ;  and  by  the  AttomeyGeneral)  War-  pJ2d«5^ 
sir*  and  iFire  m  Opposition  to  it,  fcc  of  Wm. 

rr  and  Mary 

Cotteg© 
i  In  favour  of  dismissing  the  appeal,  the  following  acts        ,v*    , 

litre  relied  an:  j?#p.  Gode,  vol.  1.  c.  63.  p.  62*  sect*  14*  * 

which  gives  jurisdiction  to  the  Court  of  Appeals  in  cases 
of^nal  decrees  or  judgments  of  the  High  Court  of  Chan* 
eery,  General  Court,  or  District  Courts.  Ibid*  c*  167*  sect* 
ir  fm  S1%0  which  allows  an  appeal  from  any  decree  or final 
order  of  the  High  Court  of  Chancery  to  the  Court  of  Ap- 
peals* in  the  same  manner,  and  under  the  like  regulations, 
as  appetd*  were  thereby  allowed  from  decrees  or  final  or- 
ders of  :thc  County  and  Corporation  Courts  to  the  High 
Court  of  Chancery.  Ibid,  c  64.  p.  68.  sect.  59*  by  which 
pow*r  is  granted  to  a  Judge  of  the  Court  of  Appeals,  or 
4m  Judge  of  the  High  Court  of  Chancery,  in  vacation, 
■met  after  *ho  term  when  a  decree  shall  have  been  pro* 
BMUMfed^rto  alow,  upon  petition,  an  appeal  from  such  de- 
cree, where  it  shall  appear  to  such  Judge  that  the  failure 
in  take  an  appeal  at  the  time  of  pronouncing  the  deeree, 
dUm*  arise  from  any  culpable  neglect  in  the  petitioner, 
r  The  two;ftr*t  mentioned  acts  applied  to  final  decrees,  in 
express  terms ;  and  the  last,  though  silent  on  that  subject, 
it  drifts  eemtended,  must  necessarily  have  relation  to  final 
AecrfeOB,  because,  at  that  day,  there  was  no  hw  authorising 


mWkrdm  submitted  to  the  Court,  whether  this  was  not  *  final  decree, 
t&e  principle  had  been  finally  settled,  the  land  would  be 
t  by  tsommiaaioners  under  it,  and  the  mortgagor  (the  appellant) 
would  be  turned  out  of  possession. 

.  Jtyfti*  w*s  answered  by  Pag*,  that,  in  the  case  of  M'CaU  ▼.  Peachy, 
\CaUj  £5*  there  was  equally  a  final  decree,  the  principle  haying  beenr 
settled,  but  it  was  nevertheless  decided  to  have  been  interlocutory  only* 
In  start*  that  all  decrees  were  interlocutory  until  the  parties  were  amn* 
pkflj  oat  of  Court. 

By  ,|fee  wh*lf  Court,  (absent  Judge  Ly*ks,}  this  appeal  was  dis- 
missed, a»  feting  been  ippwndently  allowed.  Deem  an  interlotmtcaj  de- 


1 
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may,  1808.  appeals  from  interlocutory  decrees*  It  had  indeed  been 
I^JkJljf  the  practice  of  the  High  Court  of  Chancery,  to  allow  ap- 
fcc.  of  W«.  peak  from  such  decrees,  but  in  the  cases  of  GrymcLv* 
CoUegc*  Pendleton^a)  and  M^Catt  v.  Peacheyfb)  in  1797,  it  was 
Lee'^Ex9!*  decidedf  that  the  law  gave  no  such  powers  and^Tin  jthc 
__  latter  case,  it  was  settled,  that  even  consent  would  not  give 

(a)  l  Ca»7,   ^jg  court  jurisdiction.  .  But  at  the  next  session  of/ the 

(b)  lb.  53.     legislature*  in  the  same  year,  an  act  passed  giving  power 

•  to  the  High  Court  of  Chancery,  in  its  discretion,  to  gragt 
an  .appeal  from  an .  interlocutory  decree, ,  under  qutam 

(c)  See  j?«. cirxunwtances.(c)  -/.,.-    *  ? n 
c°^2^°p. *      **  "W  ^  a*8*111160*  a*  a  general  principle,,  tljat  $,£&[* 
375.             can  perform,  no  judicial  act  except  *n  session  .a^d  .that  a 

Judge  ca*  exerqse  no  power  in  vacation%w^i^s9 \\t\*  sp 
cifically  given.    Whenever  the  Legislature  have  intp 
that  they  should  exercise  such  power,  if  has  always 
clearly  expressed.     There  are  several ,  instances,  in  w 
a  Judge  may  perform  certain  acts  in  vacation  i  as,  1 
(</) lb. c.  118.  relation  to  writs  of  haty as  corpu9*\d}  2.t Wjuts  of  n* m»f 

(eflb!  c.  %i.  **&  CfrtbrarUe)?*  &W$d*  from  decr^ 
p.  64  s.  9.     Corporation  Courts,  and  writs ,  of  superjedeit  to  stop  the 
*.„  .u r,  rN       ^-..-c^oi^Cip)  5*BlBa  of  review, 


50.  execution  <herQot(^)t  4.  Injunc^ions.(^ i  5^  jftdb  of  rei;      , 

1  ^fc/f  **"*  appeals  fron*  the  High  Court  oi  Chancery  to  $e  Court 

ia  of  Appeals.(A)  6.  JExeci^tions  op  lnterlocuti^'ietree^  ami 

•f 50.   P       discharging  writs  ,of  ne  exeat. (i)  7V  Directing  acc9unte|*) 

(fi)  lb.  p.  68.      By  the  second  section(/)  of  the  last  mentioned  act,  90 

rn  lb.  c.  333-  appeal  can  be  grained  in  any  cause  in  vhaTicery  uu  ajinal 

PiMkLio  decree,,  WHS3S  where  the  Court  in  which  such  caiu 
(*)Ib.vol.2.  1  r^w  .  ....    ,tJ,K    :utHimoU 

c.  103.  ».  1.  be  depending*  shall  think,  it  necessary  to  Drevent  a  1 
(0  lb.  p.  129.  of  P^PFty  W4«r  #nr|nterlpcutory  ^9^  ^  h  is^sfiffi 

to  say*,  that  no  law  cm  be  found  authorising  this  appeaTfe 
vacation*  But  there  is  a  g9od  reason  for  the  distinction  in 
allowing  appeals  from  iitferlpcptory  and,  final  "decrees.  An 
apphcation  for  an  appeal  frpip  an  ,in^locutetrypdecw*,)s  to 
the  discretion  of  the  Court ;  from  a  final  decree,  it  is  a  mat- 
ter of  right.  If  it  be  made  during  the  Court,  the  counsel 
on  both  sides  are  attending,  and  the  motion  may  be  contro- 


i 
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▼cried.     But  when  the  application  is  to  the  Judge,  at  his  may,  1308. 
chambers,  the  other  party  is  deprived  of  this  benefit.  Hwideirtf 

&c  *f  Win. 

In  opposition  to  the  motion  for  dismissing  the  appeal,  it     collegeT 
was  said,  that  all  the  acts  upon  this  subject  should  be  con-        ,v- 
sidered  as  constituting  but  one  law ;  and  it  being  a  remedial  mmmmm ._ " 
statute,  ought  to  have  a  liberal  construction,  not  according 
to  the  words,  but  the  intention  of  the  Legislature.(<z)  («)  See  6 

The  act  of  the  2$d  of  January,  1798,(b)  allows  appeals  cw/.  3X9. 
{j*om  interlocutory  decrees*     It  was  passed  after  the  Court ut  "  |T£" 
*f  Chancery  had  been  in  operation  for  a  series  of  years,  (I.)  dhr.  8.  5 
and  had  exercised  the  right  of  granting  appeals.  This  was  $££  ^49 
mot  intended  to  give  the  right  of  appeal  in  the  first  in-  SWji-    **• 
stance,  but  to  enlarge  the  sphere  of  the  Court's  authority,  mbmt."  (ft. 
Jt  is  intituled,  M  An  act  enlarging  the  right  of  appeals*"  J^iee  Jfe* 
anct  did  not  prescribe  a  new  mode,  but  extended  the  right  Code,  vol  1. 
to  a  new  class  of  cases.    The  mode  then  existing',  under         ' l 
tfie  act  of  1792,(c)  was  to  apply  to  the  Judge  either  in  (0  lb.  c.  $4- 
Court  or  in  vacation^  and  the  same  practice  has  existed  P* 
.ever  since.     Is  there  not  strong  reason  to  believe,  that, 
when  tfie  ^Legislature  merely  extended  the  right  of  appeals  * 
to  4  new' class  of  cases,  they  meant  that  it  should  be  ex-     •      * 
erased   as  before  ?   And  is  it*  not  presumable  thai  die 
Chancellors,  who  have  acted  upon  the  law  of  1790,  and    . 
*tave  been  in  the  constant  habit  of  allowing  appeals  in  va- 
cation from  interlocutory  decrees,  art  the  best  jndges  of 
'At  law  relating  to  the  practice  of  their  own  Courts? 

No  reason  can  be  assigned  why  the  Judge  is  not  as  com- 
petent to  grant  an  appeal  at  his  chambers^  as  in  Court.  He 
lias  to  act  upon  the  papers  in  both  cases ;  and  it  is  as  im- 
portant to  allow  him  the  exercise  of  the  power  in  the  one 
oftse  as  the  other.  Unless  it  can  be  supposed  that  the 
Jjidge  is  more  wise  during  term  time  than  in  vacation, 
there  is  no  ground  for  the  distinction  contended  for. 

With  respect  to  the  word  Court,  used  in  the  law,  it 

t  must  be  observed,  that  a  Court  of  Chancery  differs  from 

all  others.  A  Court  of  Common  Law  is  never  a  Court  but 

Vol.II.  4* 
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may,  1808.  in  term  time;  but  a  Court  of  Chancery,  as  to  most  par* 

pj^fe^  poses,  is  always  open.     When,  therefore,  the  Legislature 

fcc.  of  Wm.  were  speak  in  £  of  a  tribunal  which  was  equally  a  Court  in 
and  Mary    A  A  *  .  .        c  •  r  • 

College     to™  t,me  and  m  vacation  for  a  variety  of  purposes,  tnweg 

L    •«  Ex*rs   otners  *°r  granting  -ppcals  by  a  pre-existing  law,  they  used 
— __.  appropriate  language  in  the  term  Court,  which  einbracos 
the  Judge  in  both  situations.  '    f* 

(aSReo.Code,  The  act  of  the  23d  of  January,  1802,(a)  for  dividing 
p.  427.  $.7.  *  die  High  Court  of  Chancery  into  districts,  is  sufficiently 
extensive  in  its  phraseology  to  allow  appeals  either  from 
interlocutory  or  final  decrees,  in  term  time  or  vateanoa. 
Besides  giving  the  Judges  all  the  powers  exercised  by  the 
Judge  of  the  High  Court  of  Chancery,  it  authorise*  the* 
to  allow  appeals  general  and  special,  either  in  Court  or  lo- 
cation. A  general  appeal  is  where  the  Whole  hiatter  Is 
decided ;  a  special  appeal  is  where  it  is  taken1  frfcftr  an  in- 
terlocutory decree. 

In  reply  it  was  said,  that  the5  intention  of  tiie  LegkkRtfl* 
is  only  to  be  gathered  from  the  words  of  the  stattteY  w%eifc 
they  are  plain;  but  if  they  be  doitbtjitl,  the  rtdefc  a^tatd* 
pretatfon  mentioned  on  the  other  side  are  to  be  applied  *» 
this  case  there  is  no  ambiguity.  The  simple  quetffctt  is 
whether  the  term  Court  meant  the  Judge*  '  •  ** >  -  '  A 

There  are  now  three  orders  of  appeal*:  lfet,'Oae>of 
right)  to  be  taken  in  Court  from  a  final  decree;;  adh\ 
When  a  patty*  has  not  taken  an  appeal  from  atjfiarihdeate 
at  the  time  of  pronouncing  it*  but  may  apply  for  itf  ^f  pe- 
tition, to  a  Judge  of  the  Court  of  Appeals,  or  the  Chan- 
cellor within  a  certain  time  After  the  detret  *h**l  h*Mbeen 
pronounced;  and  Sdty.  An appelf  f ran  tt»  fanefteeottry 
decree  to  be  allowed  or  not  at  the  drscnHhwoi  *he>£Htr* 
of  Chancery.  This  involves  the  question,  whAhcnrthe 
Judge  be  the  Court.  If  the  Judge  should  go  to  his  estate 
in  Hte  country,  would  the  Court1  of  OiUttcefy  »fcfc;tfiere  ? 
If  he  should  only  take  a  ride  into  thfc  county  timid;  Hnbe 
contended  that  he  carried  the  Court  with  him  *  'AicniapTo- 
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(*e4ti*gfe«n**rttl  of  record  in*  all  those  cases,  as  they  must  may,  1808. 

I**  when  he  aits  in  Court?  This  circumstance  alone  is  suf-  VJJ^-tlent 

fcient  to  dequle  the  question  whether  the  Judge  can  be  &c.  of  Wm. 

considered  the  Gwff.  "college7 


-^Wfdnescfoy,  June  1*    The  Judges  delivered  their  opi- 
nions* 

,  Judge  Tucker*  My  opinion  is,  that  by  the  act  con- 
ferning  the  Court  of  Appeals,  L.  V.  1794,  c.  63.  s*  14* 
.^jurisdiction  of  this  Court  is  limited  to  appeals  from,  or 
jffrite  of  error  and  supersedeas  to,  final  decrees,  and 
judgments;  that  all  the  cotemporaneous  acts,  and  all  sub- 
sequent acts  must  be  expounded  with  reference  to  that  act. 
The  act  for  enlarging  the  right  of  appeals,  in  certain  cases, 
declares  it  shall  be  lawful  for  the  High  Court  of  Cham- 
cert  upon  any  interlocutory  decree,  in  its  discretion  to 
grant  an  appeal  to  this  Court.  The  same  act,  sect*  3.  au- 
jhqtfet*  die  Judqe  of  that  Court,  in  vacation,  to  discharge 
mrfaoine  exeat;  thereby  clearly  di&ttaguishing  between 
•the  power  of  the  Cou&t,  in  term  time,  when  all  parties  are 
ouppoted  to  be  present,  and  the  power  of  the  Judge  in 
vacation,  when  the  application  may  be  altogether  ex  parte. 
A  variety  of  other  cases  may  be  pointed  out,  where  the 
tisane >  distinction  4»  observed  by  the  Legislature*  They 
•*cre  pointed  c*u  in  the  argument,  and  are  unnecessary  to 
to  repeated,  I  therefore  think  the  appeal  must  be  dis- 
rqanaedj  as  improvideady  granted* 

nr.    Judge  Roakb  was  of  opinion  that  die  ground  taken  by 
-/  the  Mfenael  iat  the  appellees  was  too  strong  to  be  resisted. 
-He  concurred  in- the  opinion  that  the  appeal  must  be  dis- 
'  ttirssdtL 

-^  Judge  Fleming*  By  our  laws,  any  party  thinking  him, 
or  herself  aggrieved  by  a  final  judgment,  or  decree,  of  any 
inferior  Court,  may,  as  a  matter  of  right,  appeal  to  a 
Court  of  superior  jurisdiction ,  on  complying  with  certain 
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may,  1808.  requisites  pointed  out  tag  law;  except  in  case*  of  ford*- 
pJ^J^  coming  bonds,  prohibited  by  a  late  act  of  Auembly. 
«tc.  of  Wm.  In  examining  the  several  acts,  and  part*  of  acts*  pnthesub- 
CdHege^  jj0**  of  appeals,  and  affording  remedies  to  partiesw^hflveoot 
Lee'tExfo  P™)^  an  appeal  at  the  time  of  rendering  the  judgH*ent  or  de- 
■  ■■■  creewefind^nsomecases^ther^Atpresejredtothtpwtyt* 

appeal  at  a  subsequent  day,  within  a  given  time  j  and,  in 
other  cases,  powers  given  to  the  Judges  of  the  superior 
Courts  to  grant  appeals  in  time  of  vacotioxu  JBu*  »  all 
those  cases,  where  powers  are  given  to  the  Judges,  to  act 
out  of  term  time,  it  is  so  particularly  expressed  by  l%w  ^staA 
applied  exclusively,  to  final  decrees*  And  there Jiawjwea 
,  several  appeals,  from  interlocutory  decrees,  disfws#fid  in 

this  Court;  for  want  of  jurisdiction.    It  b*;ing  iou^pV  how- 
ever, by  experience,  that  delays,  and  o^hf  r  inqwy eofcfteeft 
had  arisen  frona,  a  rigid  adherence  to  that  rule*  tfoe  fl^egisla* 
ture  in  January,  17p9,  passed  an  a^t,.  declwpg,tf«  h 
shall  be  lawful  for  the  High  Court  qf  QhqtyeryWQOfrsmj 
interlocutory  decrees,  where  the  right  dwn&fr  s^aft^vc 
been  affirmed,  of  disaffirmed,,  to  flfanf,  i9;.j*p,«$«gy$j#0, 
an  appeal  to  the  Court  of  Appeals^,  i(ii  fhf  \JftgA  Gsqftl  *f 
Chancery  shall  be  of  option  that  tbe,gr#$pg  flfi  flucj^  ap- 
peal will  contribute  Jo  expedition^ T  the  sayjng  0/  efffffps*, - 
the  furtherance  of  justice,  or  tlje  poBven^qe  o/,pa|^3; 
any  law,  custom,  usage,  or  con^tmcfioi^.tp^vp^^t^ 
notwithstanding.    The  only  pp^er  the%  of  txra|»$}g,  ap- 
peals from  interlocutory  decr^e^  is  gitfeu  by.jtl^M^flPd 
is  not  a  matter  of  right  in  the  party,  praying  ^s^&e*  b*fc 
is  expressly  confined  to  the  discretion  of  xkt  «#W#  Qpurttf 
Chancery,  to  be  exercised  a$  circum^ic^  iqgLy,§g$p  to  . 
require  j  but  no  such  discretion  is  given  to  the    fadg^jjtf  • 
that  Court,  to  be  exercised  in  vacation,  as  in  the  cmss.  be- 
fore mentioned ;  and  the  reason  to  me  appears  obvious^ 
In  those  former  cases  the  decrees  were  fin a^,ano!$e!  cau- 
ses, with  all  the  parties,  were  out  of ,  <^U&$  an^jsMsaoy* 
cases,  where  persons,  against  whoa*,  decnee* mmpimw- 
been  renderedr  either  from  their  renMte  resWftkei  frbtt  •  * 
the  Goprt,  or  from  some  adventitkrtre  t^rttu^st^<eS,  have  : ' 
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> -prevented  from  appealing  from  such  decrees,  at  the  mvt,  1BO& 
terms  in  #hteh  they  were  pronounced,  the  law,  to  re-   pro8jj€nt 
medy  the  torachief,  very  properly  gave  power  to  the  judges  &c.  of  Win.. 
to  gram  appeals  in  such  cases/in  times  of  vacation :  but,  in     College 
ctffetefl  of  hrtertoctitory  decrees,  the  same  reason  does  not  L    ,gv,E  , 
eodtt,  because  the  causes,  with  all  the  parties,  still  remain         ■« 
ill  CMirt ;  and  an  adverse  party  has  an  opportunity  of  be- 
iogihejerd  against  granting  an  appeal  from  an  interlocutory 
cKleree,  hi  any  particular  stage  of  the  cause ;  and  the  Judge, 
sitting  in  Court,  (after  hearing  the  arguments  on  both 
sMes,)  has  a  fairer  opportunity  of  exercising  his  discretion 
Whh  propriety.     And  had  the  Legislature  intended  that 
stich  appeals  should  have  been  granted  out  of  term  time,  a 
speNbkfl  power  ho  ddubt,  (as  in  other  cases,)  would  have  been 
give*  the  Jtidges,  for  that  purpose. 

*$hte  ait  OiF  1 802,  for  branching  the  High  Court  of  Chan- 
cery-'ihto  'three  District  Courts,  gives  to  each  of  these 
Cttttrts*  and  to  the  Judges  thereof,  in  term  time,  as  well  as 
ill  wiaftbfi,  the  same  jurisdiction  and  powers  within  their 
respective  districts,  in  aH  and  every  matter  and  thing,  as 
th6  High  Court  of  Chancery,  or  the  Judge  thereof  possessr 
ed  JJK6t'  t6  the  "passing  the  said  act ;  but  gave  no  new  juris- 
dretrdri  or  power  whatever  to  the  said  District  Courts,  or  to 
the  Jtidges  thereof.  And  as  the  High  Court  of  Chancery 
had166*|*6wer  to  grant  appeals  from  interlocutory  decrees 
in  ?acitt6t^  so  ''neither  can  the  Judges  of  the  District 
C&ttrts  tefcercise  such  a  power,  out  of  term  time :  For 
these1  reasons,  I  concur  in  opinion  that  the  appeal  of  the 
Pr&Hknf&A  Professors  and  Masters  ofWm.  fcf  MaryCoU 
Ug4)iltBMBt  be  dismissed  as  having  been  improvidently 
grittteda(iy 

*<*  >    -i  - ; '   '    '  ' 

(1)  This  ewe  having  been  sent  back  tp  the  Superior  Cow  of  (Jbwwerj -f 
for  &e  Richmond  District,  the  complainants,  at  June  term,  1808,  prayed 
th^CfcisioHldr^fn  Court}  for  an  appeal  from  the  interlocutory  decree  ; 
whicfcJbe  spswted*  <on  the  gftund  that  an  appeal  \w  not  necessary,  in 
tht^ftsfy,  40,  jpeueoM  ofctage  »of  prtpttxy  before  a  final4  decree ;  fbr 
wh^^rpps^ ^HanLanpeal  caa  awr  {b^Firtii^of  the  atttrf  1806,  Jh%. 
Codi,  t/2.  c  103.  s.  3.  p.  139.)  be  granted  from  an  interlocutory  decree. 
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may,  16ft*      The  same  order  was  made  ia  the  xmm  of  JwtrfaxT* 
^£*foOt    &**&*  «««cutorB  ;    th*  decree  in  that  em*  having  fccea 

Jic.  of  Wm.  considered  as  interlocutory  only, 
and  Mary 
College 
v. 
Lee's  Ex'rs.  — ^^*» 


wvhetdajt  Page,  Governor,  fee.  (at  the  relation  of  Goolrick,) 
ay    '        against  Peyton,  an  Inspector  of  Tobacco  and  his 
Sureties. 

An  action      THIS  was  an  appeal  from  a  judgment  of  the  District 

ufw^on^an  Court  °f  Fredericksburg,   reversing  a  judgment;  of  the 

inspector's     County  Court  of  Stafford* 

name  of  the      An  action  of  debt  was  instituted  in  the  fcounty  Court  of 

^°1^rn?r»      Stafford,  in  the  name  of  John  Page,  Governor  of  Virgi- 

fit  of  a  per-  nia,  against  Henry  Peyton,  and  his  sureties,  (Samuel  B* 

D^ntbejn^  peyton  and  John  P.  Harrison,)  on  a  hond.  e«cu^'by 

delivery  of  them  to  the  Governor  of  the  Commonwealth  of  Vfrriniaand 
tobacco,    al-  , .  ,  ,      ^    />  *•■■?>  1*  M 

though     the  nts  successors,  on  the  12th  of  September,   1§03,  m  t^e  pe- 

5^  ori^SS  nalty  of  4f00°  dollars>  tlle  condition  of  which  recitetf  tbe 
bond  to  be  appointment  of  the  said  Henry  Peyton,  to  continue  in  the 
tothe'treasu-  °ffice  of  inspector  at  Aquia  warehouse,  and  the  of&gaJDon 
rer,  and  is  to  be  void  on  his  faithfully  executing  the  duties  of  his  office, 
silent  as    to       #  .  ,  ,  ,rv,       ,     ,  ■  *     I     t:'."  ■" 

the  prosecu-  as  inspector  at  the  said  warehouse.     The  declaration  is  on 

thereon  '"he  l^e  Pcnalty,  in  t^ie  usual  form  :  and  the  breaches  assigned 
person  inju-  are,  that  the  said  Henry  did  not,  as  inspector  of  Aquim 
case  having  warehouse,  faithfully  execute  the  duties  of  his  oficcy  in 

either*'™  ' this*  *at»  while  actinS  m  hi8  *a*d  office  as  nripecK*;' Be 
bring  such  refused  to  deliver  to  John  Goolrick  a  quantity  of  Tobacco, 
Son  in  hi*C  f°r  which  the  said  Goolrick  held  notes*  and  which. nq^ be 
own   name  presented  to  the  said  -Peyton  at  Aquia  warehouse*  a&d.<ft£0- 

against    the  T         ,,..,  .        o    ,  .      „  .^t» 

inspectors,  *de"ned  him  m  the  current  com  of  this  Commonweal*). Ail 
t°]  nmPC "ed  duties  and  charges  on  the  said  tobaccb  according  to  Hw. 
by  law)  And  further,  because  said  Peyton,  acting  in  las  office  afore- 
^aiuToMhc  sa*d»  did  re-mark  and  change,  and  cause  to  he  re-marked 
tobacco.        aud  changed,  the  numbers  and  marks  of  certain  hogsheads 
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of  tobacco,  contrary  to  the  act  of  Assembly  in  that  case  mat,  1806. 
mack  and  provided.  The  issue  was  made  up  on.  the  plea  ^^^^ 
of  u  conditions  performed."  v. 

The  parties,  by  their  counsel,  on  the   13th  of  August,  aMj  q^cw. 

1805,  agreed  a  case,  in  substance  as  follows:      That,  on    ■     ■  ■ 

the  8th  of  February,  1796,  Henry  Peyton  and  Alexander 
Geddes  were  duly  appointed  and  qualified  as  inspectors  of 
tobacco  zt'Aguia  warehouse,  which  is  a  public  warehouse, 
established  by  law,  and  so  continued  on  the  4th  of  August, 
1804,  (when  the  malfeazance  occurred,  which  is  the  subject 
of  this  action,)  That  they  continued  inspectors  of  tobacco  at 
the  said  warehouse,  till  the  12th  of  September,  1803,  when 
they  were  re-appointed,  by  the  County  Court  of  Stafford, 
and  said  Henry  Peyton  accordingly  qualified,  and  together 
with  Samuel  H.  Peyton,  and  John  Peyton  Harrison,  enter- 
ed into  a  bond,  (which  was  set  forth  in  hmc  verba,  and  was 
in  conformity  with  the  14th  sect,  of  the  u  Act  reducing  into 
u  one,  the  several  acts  of  Assembly  for  the  inspection  of  to- 
u  bacco,f,)(l)  which  said  bond  was  of  record  in  the  County 
Court  of  Stafford,  not  annulled  or  avoided.  That  on  the 
said  4th  day  of  August,  1804,  the  said  inspectors,  in  the  due 
discharge  of  the  functions  of  their  office,  issued  four  notes 
for  tobacco  lodged  in  their  warehouse,  (as  specifically  descri- 
bed,) which  notes  came  into  the  hands  of  John  Goolrick 
in  clue  course  of  trade,  for  whose  benefit  the  above  suit  is 
instituted,  who  being  possessed  thereof  as  of  his  own  pro- 


(X)  See  Ft*.  Cede,  v,  1.  c.  135.  p,  257.  The  14th  section  of  this  act  as 
in  the  following  words.  "  Every  person  appointed,  or  to  be  appointed 
*•  inspector  by  virtue  of  this  act,  shall  before  he  enters  upon  the  execu« 
"  tion  of  the  said  office,  enter  into  bond  with  good  security,  in  the  pe- 
*  tadty  of  four  thousand  dollars,  payable  to  the  governor  for  the  time 
"4eingV  sud  hi*  successors,  with  eonditioa  for  the  true  and  faithftii 

'*'  perftoaanoe  of  bia  cfcity*  according  to  the  directions  of  tbm  act,  which 
"  bond,  shall  foe  recorded  in  the  County,  and  transmitted  by  the  cleric  of 
«*  the  Court  to  the  treasurer,  under  the  penalty  of  three  hundred  dol- 
u  lairs,  who  shaQ  move  for  judgment  against  every  inspector  failing  to 

1  **  tilscnarge  the  same  within  two  months  after  fkHure,  under  the  penalty 
**ofthiwbu*d>td  dollars/***.  »   '    ■  ;     *•. 
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mat,  1S09.  petty,  did,  on  the  4<h  of  Jktgwt,  liM»  *£.** 
Va^^/  of  ^uw,atifl«thtkesakl  P4ryto»wki(rt*fc* 

m  v.        tors,  present  the  said  notes  to  them*   and  dtiNOdt  d*fl 
aftdoSwt.  tdbacco for  which  they  were  iaaaed,  iafotming- the**  tfeat 
■  he  wished  to  export  the  same ;  aad  tendtipd  ^U  Ih*  $feafg 

gea.  whack  were  of  right  dtemeadable  there***  X&Jb* 
said  Peyton  and  Geddea,  though  they  yfoimd  &*&&* 
which  he  presorted  te  be  genuine,  and  to  bfcv*  j&afMfrfo 
isaved  by  themselves  refined  to  deliver  th*  arid  flpfaaqflMj 
aHegiag  that  there  was  txmea^ifethebrwfvebQiMfe  tad* 
in  truth,  the  said  inspectors  had  disabled  jftgjptrivjftg  ifapiH 
complying  with  said  demand,  by  having  delivered  to  other 
persona,  not  entitled  thereto,  the  tobfcceofe*  *h*dMlisiiud 
notes  purported  to  have  issued;  and,  HkfamW}  ha*4»g 
delivered  to  various  claimants,  all  the  tobtt^ob  %i*tkh  *h*f 
had  heretofore  received  into  their  trtrebottt&  '  U  ***&*> 
Aer  agreed  that,  if  the  opinio*  of  the  CdtoH  fehotdd  W  tfor 
the  plaintiff,  on  the  above  case,  judgm*nt*h<**kl  W  afatafl* 
ed  for  him  against  the  defendants,  tor  the  gefatffct  jMd*> 
daratton  mentioned,  to  be  discharged  by  "t&fc  ^ptipodbftttf 
303  doh.  91  cts.  with  interest  from  tttto  *iy^  (tl&  &fc*f 
A^^^/1805,)  till  paid,  and  the  corfa,  ft*  **#'-  tafl&Mif 
^aAn  Goolrici,  the  real  plaintiff*  but, ;ttf  fofttfe^i  fqfcta»rl 
fheh,~&C  1      -    :.i;Ii.-  e!;i.m!  »vii*. 

c  The  County  Court  gave  judgment  ftr  Ae  fl*ito*»Pe  i 
which  an  appeal  was  taken  to  the  Dfeltrktt  CtittftV* 
the  parties,  by  their  counsel,  entered  of  report!  adfcgfte- 
.  rttent,  that  all  errors  in  form  and  in  pleadings  shotfUtbe 
waived  and  released,  arid  that  "  jtkl^mettt  fcftdUhl  tegtohi 
u  according  to  the  very  right  of  the  case,  upob  the<  *piWi 
u  tion  of  the  liability  of  the  defendants,  ScmmeiBi  Jfcytas 
"and  John  P^Horrhtv^'AvL  the  actio*  **>sh*^fta«aiof 
"  duty  mentioned  hi  the  record,  whtoh  ftriktitf  to  «*- 

The  -District  .Court  xevexaod the  judgment  of  thfc  CiHEPty 
Court,  and  entered  a  dismission  of  die  sujft.  .  I£ron}  ifeat 
judgment  there  was  an  appeal  to  this  Court*  -   ,  «  ' 
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iirfttf^pdhMppdbtat;  ttjcmrfwred  tha  otJy  point  .m  ***;  jeoa 
ttt»  enfr«  »Ai%44bcM«aed\bjF  o»eof  the  Judgca,(l)  in  V4^J^' 
givin^iw  ttphuncv,  dm  other  day  in  the  caeeiof  Gotfufioubr        v. 
an*  TUt'lfoMMAwatf^  **»*  he  oould  add  nothkg  to  it,  jj^^,. 

by%^yofa%umtftt    That  opinion  weat  the  full  length  of — 

aNrififabing<tlie  position  for  which  he  contended*  46*  any 
pefr*torftfofarrt  'fltight  Mtttititf*  a  suit  oo  th<t  bond  gnren  by 
anfetyeetor  *f  tobacco,  notwithstanding  the  knr  ennected 
that  %4h*tdd  be  recorded  iu  the  County  tad  tranAriikftedt 
toffee  treasurer*  and  did  not*-  in  expre^teram,  authorise 
i*4£ti»tapo»*c.     . 

WHO*.;  t    *     t.  .,.-..  ...  ,  I-,   ; 

.;,uHl^fctf^1fo*th«.awKUec»-  The;  sii^  <ta^8tion  for  t^ft 
jrtwJ^s^^^^erCfturti^.  wh^tfua-  a  party  can,  itn  .ft* 
^artiCirf^e  G^v^morr  mooysx  m  an  action  of  dc^  upon. 
anutofj^M^s  Jbop4»  far  .the  wn-rftelivary.  of  tobacco* 

Thi  a&t*  «rf  A^cmbfer  in  inpgt.castts  <  whore  they  ,<U«ffl| 
tfcafcho*!  si»aj£b*,:gwfn.  for  th?  performance  of  an  office 

**&*tji  &vam  *»m  »^pw»  ™mh*  *>  the  {mx*1** 

jpn&ff i  fia t  in^csige  pf  infpeaops  of  to^ao^,  .thq.lftw 
ifte*^  ctefijc^tliatttba  Uw4  fhalj;  foe  Tinade,  papabl*  *>  tf* 
Qp^wwi  3*4  Ml  (sflQ<*syffs>  #hail  ^be.  record  <in  tfe* 
pftif^yi^JPAiJtn^sftit^li  ^the  fl^urejv  It  is  mtf,  Uto 
other  bonds  which  ar$  to  be  lodged  in  the  office ;  but  ijt  ift 
ttnfcft  a^ifttfia^easpraf  ior  tlje  m^f  .purpose  xrfe^lpng 
ltmift»r&pj(£g  |tot*^eSi»aj#ble  t^^  gonunoiiw^altW 

Iftln&fciifc jB&#»*0Mn8*  Wp^qtb,  .for  thf  non-d^very  0$ £  261°* 
Ipj^oa  irtot^y  SfWtjQB,  on  $n  bond,  hut  tyr  a^  action,  w 
tfcejftafete,  ;&r  do^Ue  .U*e  value  of  tin*  tafeifKO  90  xefw&k 
tfcl^4elft<-*^ ;    .«.,..*  ...» 

^faj&fifc^tfji^^  *4min&t$a- 

ton*  Adiffi^derfcsn&c.  tfeeJaw  «p#sfiy:gives  an  action 
to  the  party  injured.     If  it  had  been  the  intention  of  the 

'■■tmih       i  ii/^i.Miir.'tii.ii    .,1  tt       inh  l;;,     ,   ,  .■'■    i.l    i.*.«     v 

<1)  See  Judge  Roane's  opinion  in  ihe  case  of  The  Ctrmomstalth  v. 
Qbiqukcntru  and  others,  ante,  p.  236.  * 
VaL.  It  4  C 
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May9  1*6*  Legislature  that  an  action  Md  baouhtfaiaad  tmravhaid, 


s^/^*'  executed  by  an  inspector  of  tobacco*  Ac  law 

v.         have  been  silent  on  the  subject ;  and  some  provision  would 

*!&££*.  h^ebtennmdeforgh^gai^nrfthehasrti^e^ 

— —  The  original  cannot  be  had;  for  that  is  t*  be  lodged  iriflfc 

the  treasurer,      And  it  cannot  be  preanaatd  thnfeh*  nmld 

be  compellable  to  attend  with  it,  im  a  remote  pswtmfta* 

htate*  to  die  great  injury  and  neglect  of  tfniiairial  dndsa 

Bat  suppose  there  had  been  twenty  parties  injaned*  and 

d»y  had  aH  recovered  to  the  full  amettototf  the  penalty  of 

die  bond,  what  remedy  would  the  Comamaatraallfc  tare;  iir 

her  taxes  and  dudes  ?   By  giving  on  action  to  indrrithiaK 

the  Commonwealth  is  entirely  defeated  of  her  revtariwu 

'when  it  is  apparent  that  the  sole  trtgect  of  taking  the  bcaei, 

waa  to  secure  those  revenues  by  directhtg  thai}  it  sUfeuMthfc 

lodged  with  the  treasurer,  and  giving  Wan  a'sramasy  mode 

cf  redress  against  the  inspectors,  r^  ^-.  v 

In  England,  indeed,  a  creditor,  as  wcfl  as  ihe  naxtnf 

kin*  may  bring  a  stdt  in  the  name  df  dbe  oitfbnaxy  >oaf the 

(a)  See  Tol-  adaainiatratio©  bood.(a)    But  this  arises  fii»;  Aeprieeqfc 

JbecftoZ  $***&*  otdiaary  w  bound  to  make  distrfhitfHnfc  -and!f<any 

jdminutra-  party  interested  has  a  right,  ear  dd>Hojxt9titi<?\  loan  attigb- 

^,m^ndi|Hmtbjr  ^  rf  thefmuL      This  is  theory ois6 in  whUh 

there  cited    the  namd  of  the  obHgtccan  be  used  byahbthcr,  wfchodt 

the  express  authority  of  laww  *  > 

Again,  the  penalty  of  all  inspectors*  bonds  is  the  tame, 
four  thousand  ctoUars  j  although  there  is  so  gfeatndffler- 
ence  in  die  quantity  of  tobacco  received  at  the  dHfcfceit 
^warehouses*  Can  it  be  believed  that  the  Legislature  meant 
that  this  bond  should  cover  aH  cases  of  non-delivery  of  *>• 
bacco,  when  in  many  instances  it  would  not  be  nufitfent 
for  one  tenth  part.  In  tnith^tbeonfy  remedy  ever  edd- 
$emplated,  was  an  action  on  the  statute  against  the  inspec- 
tors themselves  for  the  penalty  of  double,  the  value  of  tie  to- 
bacco, which  they  should  foU  or  re&ise  te  dehvem  31eJdw 
gives  the  party  no  remedy  on  the  hctod,  orfufe.feh  eapeatfv 
gives  him  o|ie  gn  the  statute,     Art  *&<**:  cm  to-fe*»d, 
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whereaiish  an  action  as  this  aa*  be  maintained  09  eommot  may,  1808. 

wUf  plittOfptSSV  Pajre 

*    '  .  .    •  V. 

-    JMta,  it*  tfrply*  *  The  bonds  given  by  inspectors  of  to-  and6othLf. 
Jbaceomust  be  considered,  as  the  terms  import,  for  the  . 
performance  o£*M$ke  duties  of  their  ofiice.      The  duty  of 
delivering  the  tobacco  on  demand  is  one  of  the  most  im- 
portant confided  to  them ;  and  one  in  which  they  would 
feel  a  greater  interest  to  be  delinquent  than  in  any  other, 
i    It  is  said,  however*  that  there  are  particular  penalties 
imposed  upo**he  inspectors  for  the  non-delivery  of  tobacco, 
jtfid  the  relator,  in  this  case,  ought  to  have   gone  for  that 
.penalty*    True  it  is,  he  might  have  done  so,  or  he  might 
ctect  to  pursue  any  other  remedy  which  the  law  had  given 
Jdrti ;  for  it  is  sound  doctrine,  that  where  a  party  hag  more 
than  one  remedy,  he  mxy  pursue  which  he  pleases*    The 
relator  might  have  had  sufficient  reasons  for  preferring  am 
taction' on  the  inspector's  bond* 

vi  it  was  impossible  for  die  Legislature  to  foresee  wh6' 
WooHbciajuredby  the  conduct  of  inspectors;  and  it  might  -  -  ■»  - 
wsll'be  supposed  that  the  penalty  on  the  inspectors  indivi- 
-duafly  wotdd,  in  many  instances,  afford  Ho  redress  from 
rihefcr  inability  to  pay.  They,  therefore,  prescribed  this 
bodd  as  an  additional  security*  and  faced  upon  the  Gover- 
nor as  a  representative  character,  in  whose  name  any  cifr 
«e»  iigured,  might  prosecute. 

•  If  there  be  aright,  and  die  Legislature  has  failed  to  pro*- 
/Tide  a  remtody*  it  devolves  upon  the  Courts  to  devise  ones 
ras  in  the  Case  of  guardian's  bonds,  and  those  given  by 
committees  of  lunatics,  though  the  law  does  not  direct' 16 
'  whom  the  bond  shall  be  given,  yet  it  has  been  the  invaria- 
ble practice  so  take  them  payable  to  the  justices,  and  - 
actions  thereon  have  always  been  sustained.  v 

*  He  was  riot  prepared  to  say,  that  this  point  was  solemnly 

^ddcided  in  the  Case*  of  Colquhouns  And  The  Comm<mweaHh. 

But  be  might  take  the  liberty  of  saying  that  one  Judgt, 

•ticket,  cofisideredit  tfctfpivot  ofr  whteh  &at  cause  turned ; 

that  as  bonds  are  given  by  the  inspectors,  which  may  be 
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*at»  iflOl  pat  to  a*it  by  any  patty  uyaaed,  tbkr< 

^Tv^'  ther  with  their  personal  responsibility,  excluded  tfcs  ide* 
v.         of  the  Commonwealth  being  liable  as  a  bailee. 

wd^ihw,       WiA  ««p«ct  to  the  objection  that  die .  otigmiA  i*^olbe 

lodged  with  the  treasurer ;  that  &ay  readily  be  ofevtafce^di 

a  subpoena  duces  tecum  would  easily  reach  that  ofieeiV* 
the  original  were,  in  fact,  necessary*  in  order  to  mabitafc 

the  action.  ...   - 

« 

Friday >  June  3.     The  Judges  delivered  their  opo&fBS 

Judge  Tucker.  The  only  question  made  in  thifecttiK, 
was,  whether  any  person  whohas  saataaed  any  qfttfialtafa* 
ry,  from  the  neglect;  or  misconduct  of  amfespectdr*)Ftx>blM>> 
co>  is  entitled  to  bring  an  action  upon  th^nd*p*zd%y*&l 
inspector  for  the  faithftJ  performance  of  the  dlu&i*<riHH# 
office,  against  sock  inspector  atod  his  B&m*hifo$  frUftddfeh 
there  is  no  provision  in  the  act  of  AeftetoNy  to  ttaliJktU 
A  .variety  of  penalties  are  imposed  *$>on^«fre Mmp&hr* 
themselves*  in  different  parte  of  thetaw*foi<$aiCta&afcti 
of  neglect,  or  breach  «of  duty ;  all  ■  whkh^itjs-redetertfcleV 
by.  action,  of  debt  or  information,  in  any  Court  <o£"tt&»$r 
where,  the  penalty  exceeds  five  dollar  or  tw*rktoirtih# 
pounds  of  ttobaoco  %  but  there  is  no  provision  *haft  tire  Sorf 
may  be  put  in*  suit,  for  the  recovery  of  4ham.  -  But,  if  the* 
bond  cannot,  be  put  in  suit  for  the  benefit  >&  *  pirty 
grieved,  we  nay.  well  ask,  why.  was  k«given,vb^^dadr4&^ 
specter  separately,  and  wby  \s.  eeeurity  nafUijtd*  -©y 
allowing  an  information  sqjainstaa  inspector*  for bv&d&ifi 
his  duty*  whereby  any  private,  individual  my  sustains fts^1 
ticular  injury,  the  Common  weakh  ^appears  itoi  met  epjha»# 
pledged  itself  to  lend  its  aid*  andnanqe,i£thtei>  patty-  swapsc** 
iqg  the  efficiency  of,  the. inspector  himaelf^taaqake  Iiint4n 
adflquatexecompense  for  the  injury  suatanftydj  fchaftttbus*  w- 
bring  suit  against  him,  and  ids  securities*  jouid^sip«»iu* 
official,  bond*  Otherwise  there  is  but  little  use  ia  the  bond* 
and  manifest,  and  extensive  injury  may.  be  sustained  by. 
the  whole  community.     For  these  reasons  I  think  tbejudg- 
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mntofcdtt  ©istrict  Court  etroaeous,  amdihat  that  of  the  may,  isoa 
QaantjiCmM  ought  to  be  Affirmed*  N,^w**/ 

.     .  '      .  '  V. 

*  :  J^dg*  B«AH*t  J9  forming  my  opfcion  in  the  case  of  ^JuS* 
^h$  Qqitmenwealthy.  Celquhwttu  and  other*,  I  thought  it  , 
necessity  to  consider  the  main  point  ia  this  c^use.  In  that 
Gpsc.  J  g?ve  it  a^  my  opinion,  that  an  action  would  lie  on  an 
inspector's  bond  at  the  suit  of  a  party  injured,,  in  such  a 
case  as  has  occurred  in  the  present*  I  therefore  think  it 
9g$Ci£&t  to  refer  to  tfpt  opinion, 

->Jft4ge  Fi&mwg.  I  never,  had  much  doubt  of  this 
astiqaVbeJtag  sustainable  on  the  inspector's  bond ;  but,  as 
i^js  a  matter  pf  importance,  that  has  neve?  been  solemnly 
Resided  in  this  Court,  and  the  District  Court* of  Frede- 
tigftsburgh  had  adjudged  otherwise,  I  wished  to  bear  an 
ttgutRtttt  on  that  subject,  that  the  decision  might  be  more  ' 
gtififacttyy  to  ft*  public. 

7-t'J^principal  acgumenta  of  the  appellees'  counsel  were 
tgt.  IHfcrtjtyr,  the  Slat  section  of  the  actfor  inapectiofe^f  to- 
tgg^o*  the  inspectors  who  shall  fail  or  refuse  to  deliver  any 
hftgpbead  of  jpfctcco*  when  the  same  shall  be  demanded  for 
q*p£p$ation>  shall  forfeit  and.  pay  to  the  owner  thereof,  dou- 
tltaijfee  value  of  the  tobacco,  which  they  shall  so  fail  or  re- 
fine fo  deliver  j,  and* therefore* .Gooiricl9*  only  remedy  was 
tyft  suit  against  the  inspectors  for  the  penalty,  under  that 
cl^M <#  of  the!  act  of  Assembly*  2dty.  That  the  only  object 
ofohe  inspectors'  bonds  was  to  secure  :the  payment*  into  the 
tueaflur^.of  all  the  money  arising;  to  the  public  under  the 
inapf  otioalaw ; ,  and  &Hy«  That  there  is  no  direction  in  the 
J$$*:,ia*rhat  maimer  suits  shall  be  brought  on  those  bonds 
a% ifrjthe  cases  o£sfecrifi&  and  vxecuters*  bonds* 

.JWiflk  respect  to  the  first  argqmenty  it  may  4>e  sufficients 
absejnrethat  die  pasty  grieved  by  the  non-delivery  of  the 
tobacttO;wbeu<  demanded,  has  an  option,  either  to  take  his 
retoatdy  by  suing  for  the  penalty,  under  the  21st  section  of 
the  act,  or  to  institute  a  suit  on  the  bond,  in  the  name  of 
the  Governor,  to  whom  it  is  payable.     In  the  former  case 
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may,  186*  his  remedy  is  against  the  inspector  orfy :  but  in  the  1 

K^,^0f  case  the  inspector's  tec&rtiim  tte.lbUtt    'JlabtaUh*'m&i> 

r.         ment  that  the  bonds  are  merely  to  secure  the  payment  of 

sn^othert.  *e  P1***0  money  into  the  treasury,  it  may  be  observed, 

— —  that  an  inspector's  bond  is  for  the  tr^^df^rth^j>Ljfc|Us- 

ance  of  his  duty,  according  to  the  direction*  #£,*)»*  aftj 

which  duty  consists  of  a  variety  of  trusts,  ami  services  Jt 

be  performed,  for  breach  of,  or  failure  to  perfam  tfthar 

of  which,  the  bond  become*  forfeited.    And  it  appwrv  to 

me,  that  from  the  large  penalty  of  the  bond,  that  c*ck  far* 

dividual  inspector  is  required  to  give,  for  the  dpe  and  ftiti* 

t     fid  performance  of  his  duty,  it  vas  intended  by;  thpXflgj* 

lature  ta  cover  every  delinquency,  and  matfeafcwte  of  m 

inspector,  in  the  exercise  of  his  oftec:     A*dv*hhougli 

there  be  no  specific  direction  in  the  act,  as  to  the  Iftddfc  df 

bringing  and  prosecuting  actions  on  those  boodfe  ffttimlfct 

cases  of  sheriffs',  executors9,  and  administration  batda*  J&> 

it  seems  to  me,  that  actions  may  weii  bet ,  mfttnt]sjnrH  m 

those  bonds*  in  the  name  of  the  Governor,  qp  bfJbtBllM 

.    for  the  benefit,  of  any.  person  pr  persona  aggrieved  by  «b* 

misconduct  of  the  inspectors ;  audi  am*  tkfti*ft*pt  <tfv* 

,  -  nion  that  the  judgment  of  the  DistrictCoinrt  b*rt#itt*A, 

JVl    ,  ,  and  that  of  the  County  Court  affirmed* ,       *    r  A\ 

The  judgment  of  the  District  Court  was  .reversed  tni 
that  of  the  County  Court  affirmed,  as  to  the  merit*1  Art  . 
there  being  an  error  in  the  cptry  of  the  judgment  «f  rthe 
County  Court,  in  not  attaching  the  recovery  as  to /tout 
injuries,  as  well  to  any  other-person  or  peraem,  a»  to  tfci 
relator  in  this  action,  that  judgment  was  reversed  ilTtehns, 
and  a  new  judgment  fmtertd  for  the  damages  stfcted  huh* 
case  agreed,  &c*ia  favour  of  Gootridt,  *  crtdfor  eukk&M 
44  damages  as may  be hereqfter Insetted  UpotembdiwM  rat 
44  cias  beqng  qued  out  thtrepn^  Qndnewbrtachcti**ig*d 
44  by  the  said  John  Goouticifc  oremy  *0*r  ptrsoumtt*: 
44  son*  injured?"  •,    iiT   ,,.,  \x  ,»     o  ,.♦   >r* 

T  :  ,. /  -.  :  .     u\>    \i,  "■*    b  •l.bm  bn* 

•„:.  :    ;.    L  -.       .         .    '.-       ;        .     ^     t.    %   i3\;T  X   III  t?SH  *'»\ Vint  V- 
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Fxeclands  against  Royali  and  Anderson,  Executors  ^nw^ 
of  Clarke.  * 

OK  an  appeal  from  a  decree  of  the  Superior  Court  of  Under  what 

OhkatHjbr  die  lliehmtnJ  District,  protfounced  in  May,  c^^^m. 

•fe03,  by  which  an  injunction  obtained  by  the  appellees  diuonaiy&z- 

agthtt?  <he  appellants  was  made  perpetual.  fesaedby  an 

^  J&hn  Clarke,  jun.  the  testator  of  the  appellees  being  in-  **^£  in 

dfabted  to  Jome*  and  Archibald  Frcelahd  in  die  sum  of  brought  on 

* \%&>k  U.  10  3-4rf.  by  bond,  dated  the  first  of  September,  {j£ tJj2^jf. 

fTWVefcfecuted  to  them  a  mortgage,  oh  a  tract  of  land,  harp  Wire- 

b+ariug  date  die  4th  of  Marth^  1791,  to  secure  the  pay-      mt*m 

flttnt  erf  the  same  debt.     In  1792  he  died.  tnwoTSi 

J    A  MM  was  filed  in  the  High  Court  Of  Chancery  to  fore-  joint  partner, 

tftto*  thfc  equfty  Of  redemption  in  the  mortgaged  premises  ;  ^  ^A, 

Ad  While  that  suit  Was  still  depending,  an  action  of  debt  denied  ««f- 
^  .       .        *       ^  .T  !•«*..**»         .  ficient,  the 

Ww  bright  in  the  County  Court  of  Prince  Edward,  complainant 
fcgUrufet  >Ae  *xcfcutors,  on  the  bond.     Several  pleas  were  ^£*J^ 
flW(by*he  defendants  :  such  as  prior  judgments,  assets  replication, 
W*  certain  festtetint,  and  no  assets  ultra,  and  finally  the  plea  Jtepstocom- 
tf>f^wHnihh*cted.    On  the  18*  of  May,  1795,  these  JJj^j^ 
pleas  were  withdrawn  by  consent,  and  an  unconditional  the  other 
judgment  confessed.     On  die  next  day,  judgments  when  Pa^t,>cf,, 
bemts  were  also  confessed  by  them,  in  seven  other  actions 
irfdebfc  < 

•  -i  These  confessions  of  judgment  were  the  result  of  a  com*- 
jmrtnlse  between  die  plaintiffs'  counsel  and  the  defendants, 
after  conference  with  their  counsel* 
.(<iA  decree  having  been  obtained  in  the  year  1797,  t& 
teedote  the  mortgage,  the  lands  were  sold,  and  pm-chased 
by  the  frtelmtd*  for  400&  There  stttf  remaining  a  consi- 
<krrabi*  balance  due  <m  the  judgment  of  May,  1795,  (on 
wbkhno  execution  had  issued,  in  consequence  of  the'  com- 
pn*pflH*e*  one  of  the  terms-  of  Which  Was,  that  the  judgment 
wps  to  be  held  up  till  the  mortgaged  lands  were  sold 
and  credited  on  it,)  the  plaintiffs  revived  their  judgment 
by  scire  facias,  in  1798  ;  and  afterwards  instituted  a  suit, 
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mat,  1808.  on  the  executors'  bond,  tosubjeotthem  to  a  judgment  fort 

v.  While  the  last  mentioned  suit  was  depending,  the  ex- 

Aoderson.  ecutors  exhibited  their  bill  in  the  High  Court  of  Chancery, 
— —  stating  among  other  things,  the  bond  and  mortgage  exe- 
cuted by  their  testator  to  the  Freelands  ;  the  prosecution 
of  suits  thereon,  and  the  judgment  confessed  in  Mayy  1 795  $ 
but  expressly  charge,  that  when  the  suit  was  about  to  be 
tried,  they  with  their  attorney,  and  the  attorney  for  the 
plaintiffs,  agreed  that  the  pleas  should  be  relinquished, 
and  a  judgment  entered,  "when  assets  ,-"  as  a  confirmation  of 
which  they  refer  to  several  other  similar  judgments  confess- 
ed by  them  during  the  same  term  ;  and  further  aver  that, 
having  fully  administered,  they  would  on  no  other  con* 
sideration  have  assented  to  a  relinquishment  of  those  pleas ; 
since  it  must  be  apparent  from  the  account  of  their  adminis- 
tration, (which  was  annexed,  and  was  passed  by  the  County 
Court  of  Prince  Edward  in  1 797,  stating  a  balance  of  up* 
wards  of  twenty-six  pounds  due  them,)  that  they  could  not 
have  been  otherwise  than  conscious  of  having  fully  admnus- 
tered,  and  since  it  was  also  manifest  that  they  must  have 
been  impressed  with  a  conviction  that  the  mortgaged  lands 
would  have  overreached  the  balance  due  to  the  Freelands, 
who,  they  allege,  offered  their  testator  lfiOOL  for  those 
lands,  (as  one  of  them  had  been  informed  by  him,)  and 
which  lands  were  well  worth  a  thousand  or  twelve  hundred 
pounds,  the  latter  of  which  prices  had  been  actually  offer- 
ed, on  three  years'  credit*  They  further  state  that  their 
counsel  always  told  them  that  the  judgment  of  the  Fret* 
lands  was  one  when  assets9 

The  prayer  of  the  bill  was  for  an  injunction  to  the  suit 
on  the  executorial  bond,  and  for  general  relief. 

Process  appears  to  have  been  served  on  both  the  Free* 
lands ,  who  are  named  defendants,  but  one  only  (Archibald} 
answers  in  the  n&me  of  bothy  styling  himself  sole  represent* 
ative  of  James  and  Archibald  Freeland :  no  further  pro- 
ceedings were  had  against  the  other. 
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In  the  answer  of  Archibald  Freeland,  it  is  stated  that  the  hay,  180& 
defendants  neither  believe  nor  admit  that  their  attorney   Vj^J^J/ 
ever  agreed  to  accept  a  confession  of  judgment  "  when  as-         v. 
sets  >w  on  the  contrary,  that  he  refused  to  accept  such  judg-   Anderson. 

talent,  but  insisted  on  a  general  confession  without  any  quafr-  - 

fication  "whatever  ;  because  he, was  prepared  to  prove  as* 
sets,  and  defeat  the  pleas  of  the  complainants,  who,  con* 
Bcious  thereof,  consented  to  give  an  unconditional  judg- 
ment. That,  as  to  the  other  confessions  of  judgments 
'tehen  assets,  it  was  part  of  the  agreement ;  for  their  attor- 
ney being  also  attorney  for  the  plaintiffs  in  the  other  suits, 
and  knowing  that  these  defendants  were  entitled  to  priori- 
rkyi  from  the  circumstance  of  having  first  commenced  their 
'itction  which  was  then  ready  for  trial,  he  would  not  con* 
d£nt  to  give  a  preference  to  those  who  instituted  their  suits 
it  &  latfer  period,  but  insisted  that  the  suit  of  the  defend- 
vtftts  should  be  first  satisfied.  They  charge  that  the  coin- 
pBainants  (as  appears  from  their  own  accounts,  the  justice 
6f  which  they  do  not  admit)  had  paid  considerable  sums 
bt  foibney  to  others  after  the  rendition  of  their  judgment, 
VMcn  they  had  no  right  to  do,  till  that  was  satisfied  ;  nor 
t§&  'they  admit  that  the  executors  were  under  any  mistake 
*ft  to  the  effect  of  the  judgment,  which  was  confessed  ; 
t&5  balance  of  which,  after  deducting  the  price  of  the  land 
fct*i*00/.  (fairly  purchased  by  the  defendants  as  they  allege,) 
they  are  now  justly  entitled  to.  They  do  not  admit  that 
they  ever,  either  directly  or  indirectly,  offered  any  sum  for 
die  land  prior  to  the  sale  under  the  decree  ;  nor  do  they  be- 
lieve that  any  person  would  have  given  more  tha&i  the  sum 
of  400/.  for  it  at  that  time.  To  this  answer  there  was  a 
general  replication. 

The  deposition  of  Creed  Taylor,  Esq.  counsel  for  the 
Treelan&s,  states,  that  ifter  this  bond  was  put  into  his 
hands  for  the  purpose  of  bringing  suit  thereoq,  several 
©trier  persons  applied  to  him  to  bring  suits  against  the  said 
cieicutors  on  the  bonds  or  notes  of  their  testator  ;  that  h^ 
informed  them  of  his  having  brought  suit  for  the  Free* 
Vol.  II.  4  D 
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may,  1008.  lands  y  for  a  very  large  debt,  which  must  have  a  preference, 
Freelands     anc*  tnat  ^  anv  thing  could  be  obtained  after  satisfying  their 

^     *•      ,    demand,  he  would  endeavour  to   get   it ;  and  on  these 

Royall  and  .  . 

Anderson,    conditions  he  brought  the  other  suits.     That  the  whole  of 

-"— — —  these  suits  were  depending  on  various  issues  of  law  and 
fact,  when  at  May  Court,  1795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the  Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he  proposed  to  the  counsel  for  the  executors,  that  if  he 
would  withdraw  his  pleas  in  the  case  of  the  Frcelanth, 
and  confess  an  unconditional  judgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets,  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their  counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  m« 
conditional  judgment  by  confession  in  their  case,  and  let  h 
rest  till  the  mortgaged  land  could  be  sold  and  credited  an 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets,  that  they  would  do  so,  and  put  an  end  to  any  further 
contest  ;  to  which  proposal  the  counsel  for  the  plaintifb 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  inthe 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  19th  of  the  month. 
The  deponent  believed  from  what  then  passed  between  him 
and  the  defendants  and  their  counsel,  that  it  Was  well  under- 
stood that  the  executors  were  confessing  a  judgment  to 
the  Freelands  which  would  bind  them  for  the  amount, 
and  that  the  said  executors  had,  as  they  stated  themselves, 
sufficient  assets  to  pay  the  same,  after  receiving  just  credit* 
with  the  aid  of  the  mortgaged  land*  Such  were  the  im- 
pressions of  the  counsel  for  the  Freelands  9  or  he  never 
would  have  acceded  to  the  proposals  of  the  executors,  with 
which  event  they  appeared  to  be  well  pleased,  and  seemed, 
from  their  conversation,  to  entertain  no  doubt  but  the)* 
should  have  assets  to  meet  the  balance,  if  the  land  svte tole- 
rably well.     That  the  judgment  so  confessed  to  the  Fret* 
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lands  remained  without  being  enforced  till  some  time  af- 
ter the  mortgaged  lands  were  sold  ;  and  the  executors  not  p*]^^ 
having  adjusted  the   balance,   it   was   renewed  by    scire         v- 
facias^  and  an  execution  issued,  which  was  returned  "  no  Anderson. 


"  effects."  : 

The  Chancellor,  on  a  motion  to  dissolve  the  injunction, 
referred  the  accounts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59/.  14s.03-4d. 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection! 
the  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  67/.  13*.  4  l-2rf- 
as  to  so  much  of  which  sum  as  remained  after  deducting 
the  complainants'  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  fret' 
lands  appealed  to  this  Court, 

Call,  for  the  appellants.     The  judgment  at  law  is  obli- 
gatory on  the  executors,  and  operates  as  an  estoppel.  The 
record  proves  that  an  unconditional  judgment  was  entered 
by  consent*     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record.     He  may  indeed  allege   a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  him  ;  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(a)     But  if  it  be  (a)  10  Vin. 
true  that  the  estoppelis  nc*t  jn  the  way,  still  the  appellees  ^••^ 
cannot  prove  the  facts  upon  which  they  rely.    They  state  toppkl."  . 
as  a  fact,  (bat  the  judgment  was  to  have  been  conditional  ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  was  to  be  unconditional  ;  they  said  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay 
it  ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg* 
ment,  that  it  would  bind  them  to  pay  the  amount.  In  con* 
sequence  of  this  confession,  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  consideration  tQ  make 
the  judgments  obligatory.     Under  this  view  of  the  case , 
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may,  1608.  landsy  for  a  very  large  debt,  which  must  have  a  preference, 
Freelands     anc*  tnat  ^  anv  thing  could  be  obtained  after  satisfying  their 

^     ▼•  demand,  he  would  endeavour  to   get   it ;  and  on  these 

Royalland  ,.  .         ,      .  ,       ,         ,  .  m        ,         ,    .       , 

Anderson,    conditions  he  brought  the  other  suits.     That  the  whole  of 

-"— — —  these  suits  were  depending  on  various  issues  of  law  and 
fact,  when  at  May  Court,  1795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the  Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he  proposed  to  the  counsel  for  the  executors,  that  if  he 
would  withdraw  his  pleas  in  the  case  of  the  Freelands, 
and  confess  an  uncondit  io nal  judgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets,  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their  counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  un- 
conditional judgment  by  confession  in  their  case,  and  let  it 
rest  till  the  mortgaged  land  could  be  sold  and  credited  on 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets,  that  they  would  do  so,  and  put  an  end  to  any  further 
contest ;  to  which  proposal  the  counsel  for  the  plaintiffs 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  inthc 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  19th  of  the  month. 
The  deponent  believed  from  what  then  passed  between  him 
and  the  defendants  and  their  counsel,  that  it  Was  well  under- 
stood that  the  executors  were  confessing  a  judgment  lb 
the  Freelands  which  would  bind  them  for  the  amount, 
and  that  the  said  executors  had,  as  they  stated  themselves^ 
sufficient  assets  to  pay  the  same,  after  receiving jtist  credits 
with  the  aid  of  the  mortgaged  land*  Such  were  th*  Im- 
pressions of  the  counsel  for  the  Freelands^  or  he  never 
would  have  acceded  to  the  proposals  of  the  executors,  with 
which  event  they  appeared  to  be  well  pleased,  and  seemed, 
from  their  conversation,  to  entertain  no  doubt  but  they 
shouldhave  assets  to  meet  the  balance,  if  the  land  sold td<* 
rably  well.     That  the  judgment  so  confessed  to  the  Free- 
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lands  remained  without  being  enforced  till  some  time  af-  may^  lis- 
ter the  mortgaged  lands  were  sold  ;  and  the  executors  not    prceian(js 
having  adjusted  the  balance,  it   was  renewed  by    scire         v. 
JaczaS)  and  an  execution  issued,  which  was  returned  "  no    Anderson. 

u  effects."  : 

The  Chancellor,  on  a  motion  to  dissolve  the  injunction, 
referred  the  accounts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59A  \4tS.0  3-4*/. 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection! 
die  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  67/.  13s.  4  l-2tf* 
as  to  so  much  of  which  sum  as  remained  after  deducting 
the  complainants'  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  free- 
lands  appealed  to  this  Court, 

Call,  for  the  appellants.     The  judgment  at  law  is  obli- 
gatory on  the  executors,  and  operates  as  an  estoppel.  The 
record  proves  that  an  unconditional  judgment  was  entered 
by  consent.     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record*     He  may  indeed  allege   a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  hiiq  ;  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(a)     But  if  it  be  (a)  10  Vin. 
true  that  the  estoppel  is  npt  in  the  way,  still  the  appellees  ^Ve^ 
cannot  prove  the  facts  upon  which  they  rely.     They  state  top* el." 
as  a  fact  &at  the  judgment  was  to  have  been  conditional ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  was  to  be  unconditional  ;  they  said  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay 
it ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg* 
ment,  that  it  would  bind  them  to  pay  the  amount.  In  con* 
sequence  of  this  confession,  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  consideration  to  make 
the  judgments  obligatory.     Under  this  view  of  the  case , 
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may,  1808.  lands,  for  a  very  large  debt,  which  must  have  a  preference, 
Freelands     anc*  tnat  ^  anv  thing  could  be  obtained  after  satisfying  their 

^     ▼•      m    demand,  he  would  endeavour  to   get   it ;  and  on  these 
Royalland  ,.  .         ,      ■  ,       ,         ,  .  ^        ,         ,    , 

Anderson,    conditions  he  brought  the  other  suits.     That  the  whole  of 

-— — —  these  suits  were  depending  on  various  issues  of  law  and 
fact,  when  at  May  Court,  1795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the  Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he  proposed  to  the  counsel  for  the  executors,  that  if  he 
would  withdraw  his  pleas  in  the  case  of  the  Freelands, 
and  confess  an  unconditional  judgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets,  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their  counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  un* 
conditional  judgment  by  confession  in  their  case,  and  let  it 
rest  till  the  mortgaged  land  could  be  sold  and  credited  on 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets j  that  they  would  do  so,  and  put  an  end  to  any  further 
contest ;  to  which  proposal  the  counsel  for  the  plaindlb 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  intfce 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  19th  of  the  month* 
The  deponent  believed  from  what  then  passed  between  him 
and  the  defendants  and  their  counsel,  that  it  Was  well  under- 
stood that  the  executors  were  confessing  a  judgment  tt> 
the  Freelands  which  would  bind  them  for  the  amoufit, 
and  that  the  said  executors  had,  as  they  stated  themselves^ 
sufficient  assets  to  pay  the  same,  after  receiving1 jtist credkt 
with  the  aid  of  the  mortgaged  land.  Such  were  th*  im- 
pressions of  the  counsel  for  the  Freelands,  or  he  netef 
would  have  acceded  to  the  proposals  of  the  executors,  wtth 
which  event  they  appeared  to  be  well  pleased,  and  seetoed, 
from  their  conversation,  to  entertain  no  doubt  but  tlhey 
should  have  assets  to  meet  the  balance,  if  the  land  soldt#b+ 
rably  well.    That  the  judgment  so  confessed  to  the  fitte- 
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kinds  remained  without  being  enforced  till  some  time  af-  may;  18G8- 
ter  the  mortgaged  lands  were  sold  ;  and  the  executors  not    p^^dg 
having  adjusted  the  balance,  it   was   renewed  by    scire         v- 

r  -         j  .      •       i     t_.  *.  i  cl      R°yaU  and 

JaczaS)  and  an  execution  issued,  which  was  returned  "  no    Anderson. 

"effects."  .        s 

The  Chancellor,  on  a  motion  to  dissolve  the  injunction, 
referred  the  accounts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59/.  14s.O  3-4*/. 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection! 
die  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  67/.  13*.  4  l-2rf* 
as  to  so  much  of  which  sum  as  remained  after  deducting 
the  complainants9  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  free' 
lands  appealed  to  this  Court, 

Car//,  for  the  appellants.     The  judgment  at  law  is  oblU 
gatory  on  the  executors,  and  operates  as  an  estoppel*  The 
record  proves  that  an  unconditional  judgment  was  entered 
by  consent*     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record*     He  may  indeed  allege   a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  hiiq  $  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(a)     But  if  it  be  (a)  10  V'm. 
true  that  the  estoppel 'is  not  in  the  way,  still  the  appellees  ^i^'m 
cannot  prove  the  facts  upon  which  they  rely.    They  state  toppel."  . 
as  a  fact  &at  the  judgment  was  to  have  been  conditional ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  was  to  be  unconditional  ;  they  said  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay 
it ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg* 
roent,  that  it  would  bind  them  to  pay  the  amount.  In  con? 
sequence  of  this  confession,  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  consideration  tp  make 
the  judgments  obligatory.     Under  this  view  of  the  case , 
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may,  1808.  lands  y  for  a  very  large  debt,  which  must  have  a  preference, 
Freelands     anc*  tnat  ^  anv  tning  could  be  obtained  after  satisfying  their 
▼•  demand,  he  would  endeavour  to   get   it  ;  and  on  these 

Anderson,  conditions  he  brought  the  other  suits.  That  the  whole  of 
— — —  these  suits  were  depending  on  various  issues  of  law  and 
fact,  when  at  May  Court,  1795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the  Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he  proposed  to  the  counsel  for  the  executors,  that  if  he 
would  withdraw  his  pleas  in  the  case  of  the  Freelands, 
and  confess  an  unconditional  judgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets,  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their  counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  tm- 
conditional  judgment  by  confession  in  their  case,  and  let  h 
rest  till  the  mortgaged  land  could  be  sold  and  credited  on 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets,  that  they  would  do  so,  and  put  an  end  to  any  further 
contest ;  to  which  proposal  the  counsel  for  the  plaintn% 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  inthe 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  19th  of  the  month. 
The  deponent  believed  from  what  then  passed  between  him 
and  the  defendants  and  their  counsel,  that  it  Was  well  under- 
stood that  the  executors  were  confessing  a  judgment  to 
the  Freelands  which  would  bind  them  for  the  amount, 
and  that  the  said  executors  had,  as  they  stated  themselves, 
sufficient  assets  to  pay  the  same,  after  receiving  just  credte 
with  the  aid  of  the  mortgaged  land.  Such  were  the  im- 
pressions of  the  counsel  for  the  Freelands^  or  he  never 
would  have  acceded  to  the  proposals  of  the  executors,  with 
which  event  they  appeared  to  be  well  pleased,  and  seemed, 
from  their  conversation,  to  entertain  no  doubt  but  they 
shouldhave  assets  to  meet  the  balance,  if  the  land  sold  tole- 
rably well.     That  the  judgment  so  confessed  to  the  />££* 
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lands  remained  without  being  enforced  till  some  time  af-  may;  18G8- 
ter  the  mortgaged  lands  were  sold  ;  and  the  executors  not    yrce|an(js 
having  adjusted  the  balance,   it   was   renewed  by    scire         v. 
facias^  and  an  execution  issued,  which  was  returned  "  no    Anderson. 

"effects."  .        1 

The  Chancellor,  on  a  motion  to  dissolve  the  injunction, 
referred  the  accounts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59/.  14s.O  3-4*/. 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection, 
the  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  67/.  13s.  4  l-2tf- 
as  to  so  much  of  which  sum  as  remained  after  deducting 
tiie  complainants'  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  fret- 
lands  appealed  to  this  Court, 

Call,  for  the  appellants.     The  judgment  at  law  is  obli- 
gatory on  the  executors,  and  operates  as  an  estoppel*  The 
record  proves  that  an  unconditional  judgment  was  entered 
by  consent*     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record*     He  may  indeed  allege   a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  hiiq  ;  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(a)     But  if  it  be  (a)  10  V'm. 
true  that  the  estoppelis  npt  jn  the  way,  still  the  appellees  ^J0**5^ 
cannot  prove  the  facts  upon  which  they  rely.     They  state  toppel."  . 
as  a  fact  (bat  the  judgment  was  to  have  been  conditional  ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  was  to  be  unconditional  ;  they  said  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay 
it ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg- 
ment, that  it  would  bind  them  to  pay  the  amount.  In  con? 
sequence  of  this  confession,  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  consideration  to  make 
the  judgments  obligatory.     Under  this  view  of  the  case , 
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may,  1808.  lands •,  for  a  very  large  debt,  which  must  have  a  preference, 
Freelands     anc*  tnat  ^  any  thing  could  be  obtained  after  satisfying  their 

^     \\      t    demand,  he  would  endeavour  to   get   it :  and  on  these 

Royall  and  ,  ° 

Anderson,    conditions  he  brought  the  other  suits.     That  the  whole  of 

— —  these  suits  were  depending  on  various  issues  of  law  and 
fact,  when  at  May  Court,  1795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the  Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he  proposed  to  the  counsel  for  the  executors,  that  if  he 
would  withdraw  his  pleas  in  the  case  of  the  Freelands, 
and  confess  an  unconditional  judgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets,  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their  counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  «a- 
conditional  judgment  by  confession  in  their  case,  and  let  it 
rest  till  the  mortgaged  land  could  be  sold  and  credited  oo 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets,  that  they  would  do  so,  and  put  an  end  to  any  further 
contest ;  to  which  proposal  the  counsel  for  the  plaintflt 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  indie 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  19th  of  the  month. 
The  deponent  belie  ved  from  what  then  passed  between  bifn 
and  the  defendants  and  their  counsel,  that  it  was  well  under- 
stood that  the  executors  were  confessing  a  judgment  t» 
the  Freelands  which  would  bind  them  for  the  amouitt, 
and  that  the  said  executors  had,  as  they  stated  themselves^ 
sufficient  assets  to  pay  the  same,  after  receiving-  jtist  credits 
with  the  aid  of  the  mortgaged  land.  Such  were  the  im- 
pressions of  the  counsel  for  the  Freelands,  or  he  never 
would  have  acceded  to  the  proposals  of  the  executors,  with 
which  event  they  appeared  to  be  well  pleased,  and  seemed, 
from  their  conversation,  to  entertain  no  doubt  but  they 
should  have  assets  to  meet  the  balance,  if  the  land  sold  ttk* 
rably  well.    That  the  judgment  so  confessed  to  the  Fret- 
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kinds  remained  without  being  enforced  till  some  time  af-  may^  18&8- 
ter  the  mortgaged  lands  were  sold  ;  and  the  executors  not   Freeian(js 
having  adjusted  the   balance,  it   was   renewed  by    scire         v- 

r     •  i  •  •  i        i.-   i_  i  u  Ro>'aI1  and 

JactaS)  and  an  execution  issued,  which  was  returned  "  no    Anderson. 

u  effects."  s 

The  Chancellor,  on  a  motion  to  dissolve  the  injunction, 
referred  the  accounts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59/.  14s.03-4*/. 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three- 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection, 
Ac  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  67 1.  13*.  4  l-2rf- 
as  to  so  much  of  which  sum  as  remained  after  deducting 
tiie  complainants'  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  free- 
lands  appealed  to  this  Court, 

Car//,  for  the  appellants.     The  judgment  at  law  is  obli- 
gatory on  the  executors,  and  operates  as  an  estoppel.  The 
record  proves  that  an  unconditional  judgment  was  entered 
by  consent.     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record.     He  may  indeed  allege   a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  hiiq  $  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(a)     But  if  it  be  (a)  10  Vin. 
true  that  the  estoppel  is  not  jn  the  way,  still  the  appellees  ^V.3^ 
cannot  prove  the  facts  upon  which  they  rely.     They  state  toppel."  . 
as  a  fact  &at  the  judgment  was  to  have  been  conditional  ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  was  to  be  unconditional  ;  they  said  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay 
it  ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg- 
ment, that  it  would  bind  them  to  pay  the  amount.  In  con? 
sequence  of  this  confession,  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  consideration  to  make 
the  judgments  obligatory.     Under  this  view  of  the  case , 
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may,  1S08.  lands,  for  a  very  large  debt,  which  must  have  a  preference, 
Freelands    anc*  tnat  ^  anv  thing  could  be  obtained  after  satisfying  their 

_     \\         demand,  he  would  endeavour  to   fret   it :  and  on  these 

Royall  and  .  ° 

Anderson,    conditions  he  brought  the  other  suits.     That  the  whole  of 

— —  these  suits   were  depending  on  various  issues  of  law  and 
fact,  when  at  May  Court,  1795,  (at  which  time,  he  believed, 
there  was  also  a  suit  between  the   Freelands  and  the  execu- 
tors of  Clarke  and  others,  in  the  High  Court  of  Chancery, 
to  foreclose  a  mortgage  on  some  lands  for  the  same  debt,) 
he   proposed  to  the  counsel  for  the  executors,  that  if  he 
would   withdraw  his  pleas   in  the  case  of  the  Freelands^ 
and  confess   an  unconditional  judgment,  he  would,  as  he 
was  authorised,  take  a  judgment,  when  assets,  in  the  other 
cases  :  that,  after  a  consultation  between  the  executors 
and  their   counsel  they  all  returned  into  Court,  and  it  was 
agreed  that  if  the  counsel  for  Freelands  would  take  an  un- 
conditional judgment  by  confession  in  their  case,  and  let  it 
rest  till  the  mortgaged  land  could  be   sold  and  credited  on 
it,  and  would  take  judgments  in  all  the  other  cases,  when 
assets j  that  they  would  do  so,  and  put  an  end  to  any  further 
contest ;  to  which  proposal  the  counsel  for  the  plaintiffs 
acceded  ;  and,  to  prevent  any  clashing  or  confusion  in  the 
entry  of  the  judgments,  that  of  Freelands  was  to  be  enter- 
ed on  the  18th,  and  the  others  on  the  19th  of  the  month. 
The  deponent  believed  from  what  then  passed  between  him 
and  the  defendants  and  their  counsel,  that  it  Was  well  under- 
stood that  the   executors  were   confessing  a  judgment  to 
the  Freelands  which  would  bind  them  for  the  amount, 
and  that  the  said  executors  had,  as  they  stated  themselves, 
sufficient  assets  to  pay  the  same,  after  receiving  Jiisf  credits 
with  the  aid  of  the  mortgaged  land.     Such  were  the  im- 
pressions of  the  counsel  for  the  Freelands,  or  he  never 
would  have  acceded  to  the  proposals  of  the  executors,  with 
which  event  they  appeared  to  be  well  pleased,  and  seemed, 
from  their  conversation,  to  entertain  no  doubt  but  they 
should  have  assets  to  meet  the  balance,  if  the  land  sold  tole- 
rably well.    That  the  judgment  so  confessed  to  the  Free- 
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kinds  remained  without  being  enforced  till  some  time  af-  may;  18(38* 
ter  the  mortgaged  lands  were  sold  ;  and  the  executors  not    f^j^s 
having  adjusted  the   balance,  it   was   renewed  by    scire         v- 
Jaciasy  and  an  execution  issued,  which  was  returned  "  no    Anderson. 

"effects."  ■ ~ 

The  Chancellor,  on  a  motion  to  dissolve  the  injunction, 
referred  the  accounts  to  a  Master  Commissioner,  who  re- 
ported a  balance  in  favour  of  the  executors  of  59/.  14^.0  3-4*/. 
but  upon  the  allowance  of  some  exceptions  taken  to  the 
report,  (the  most  considerable  of  which  were  for  three 
hogsheads  of  tobacco  carried  to  the  Manchester  inspection) 
the  expenses  of  which  were  charged  to  the  estate,  but  the 
tobacco  not  credited,)  they  fell  in  debt  677.  13s.  4  l-2e£ 
as  to  so  much  of  which  sum  as  remained  after  deducting 
the  complainants'  costs,  the  injunction  was  dissolved,  and 
perpetuated  for  the  residue.  From  which  decree  the  free- 
lands  appealed  to  this  Court, 

Call y  for  the  appellants.     The  judgment  at  law  is  obli- 
gatory on  the  executors,  and  operates  as  an  estoppel.  The 
record  proves  that  an  unconditional  judgment  was  entered 
by  consent.     A  party  can  never  come  into  Court  and  ask 
to  falsify  a  record.     He  may  indeed  allege   a  collateral 
matter,  that  by  fraud  and  a  combination  between  others,  a 
judgment  was  procured  against  hiiq  ;  but  he  never  can  be 
received  to  say  that  a  record  is  not  true.(«)     But  if  it  be  (a)  10  V'm. 
true  that  the  estoppel  is  not  in  the  way,  still  the  appellees  fai^l 
cannot  prove  the  facts  upon  which  they  rely.    They  state  topp*l.,> 
as  a  fact  &at  $he  judgment  was  to  have  been  conditional ; 
the  proof  states  directly  the  reverse. 

It  is  positively  proved  that  the  executors  knew  the 
judgment  was  to  be  unconditional  ;  they  said  they  had 
sufficient  assets  with  the  aid  of  the  mortgaged  lands  to  pay- 
it  ;  and  it  is  evident  that  they  knew  the  effect  of  the  judg- 
ment, that  it  would  bind  them  to  pay  the  amount.  In  con? 
sequence  of  this  confession,  they  obtained  a  stay  of  execu- 
tion, which  was  of  itself  a  sufficient  consideration  to  make 
the  judgments  obligatory.     Under  this  view  of  the  case , 
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my,  lfto&  the  Chancellor  ought  not  to  have  directed  an  account ;  bat 
^j^uj!^  should  have  dissolved  the  injunction,  and  dismissed  the 


v. 
KojFtU  and 
Anderson* 


bill. 


—  Randolph,  for  the  appellees.  Whatever  may  be  At 
rigour  of  the  black  letter  doctrine  of  estoppels,  it  is  impossible 
to  look  at  this  case,  without  perceiving  strong  grounds  for 
the  interposition  of  a  Court  of  Equity.  To  the  honour  of 
our  country,  the  strict  law  of  England  in  relation  to  the 
liability  of  executors  has  been  relaxed.  Whenever  » 
executor  is  found  honestly  to  have  administered  the  assets, 
he  will  not  be  made  personally  liable  for  a  devastavit*  Ef»  . 
ecutors  and  administrators,  uninformed  in  the  gobtihies  of 
the  law,  may  often  be  unjustly  involved  in  ruin  from  a  too 
rigid  adherence  to  the  strict  rules  of  the  common  law. 
The  executors  in  this  case  are  called  on  to  pay  nearly  tfiOO 
dollars,  for  which  they  have  received  no  consideration. 
On  the  ground  of  equity-*— on  a  full  and  fair  administration 
pf  the  estate  of  their  testator,  they  expect  relief. 

If  the  cause  had  gone  to  trial  on  the  pleas  filed  by  the 
executors,  they  must  have  been  exonera  ted.  Can  it  be  be- 
lieved then  that  they  would  have  been  willing  to  waive  afl 
the  advantages  of  those  pleas,  and  confess  a  judgment  which 
would  bind  them  and  their  estates,  if  they  had  known  the 
effect  of  that  judgment  ?  This  would  have  been  the  most 
illustrious  instance  of  temporary  insanity  ever  manifested. 
They  were  evidently  labouring  under  a  mistake,  and  when 
they  agreed  to  confess  a  judgment,  they  had  no  idea  that  it 
would  bind  them  further  than  for  the  assets  of  their  testa* 
tor  when  they  should  come  to  their  hands* 

The  fact  as  stated  by  the  respectable  witness,  will  not  be 
disputed.  But  even  from  the  evidence  bf  that  witness  him* 
self,  it  is  apparent  that  they  calculated  on  assets  with  the * 
aid  of  the  mortgaged  land,  This  land,  with  a  thousand  or ' 
twelve  hundred  pounds,  was  sacrificed  for  four  hundred 
pounds,  and  purchased  by  the  mortgagees.  Is  it  equitable 
that  jnnpeent  e$ecutprs  shall  be  losers,  from  a  miscakubu 
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tioa  of  die  amount  of  the  assets,  when  they  have  fairly  ad-  may,  1808. 
ministered  all  that  ever  came  to  their  hands  ? 

It  is  admitted  by  Mr.  CaUy  that  the  doctrine  of  estoppels 
does  not  apply  to  cases  of  fraud  ;  but  is  not  mistake  equally  v Anderson, 
aground  for  relief  inequity  ?  ,6" 


/ 


Cal/y  in  reply.  As  to  the  hardship  of  the  case,  an  exe- 
cutor is  always  the  best  judge  whether  there  are  assets  or 
not  5  and  if  he  will,  rather  than  hazard  a  trial  on  his  plea, 
confess  a  judgment,  where  is  the  hardship  ?  In  this  case, 
the  executors  voluntarily  confessed  a  judgment,  well 
knowing  the  effect  of  it.  Who  can  say  what  would  have 
been  the  verdict  of  the  Jury  ?  Who  can  say  but  that  they 
might  have  found  the  executors  guilty  of  a  devastavit  f  It 
is  a  fair  conclusion,  from  their  own  conduct,  that  they  were 
conscious  they  could  not  stand  a  trial  by  their  peers.  They 
might  have  confessed  a  judgment  to  the  Freelands  to  pre- 
vent others  from  pursuing  them  for  a  devastavit  after  the 
way  had  been  opened. 

Estoppels  are  as  effectual  in  equity  as  at  law.  A  Court 
of  equity  may  relieve  against  collateral  matters,  but  it  can- 
not say  that  an  absolute  and  unconditional  judgment  was 
not  given,  when  it  is  evident  from  the  record  that  such 
judgment  was  given* 

Friday,  June  3.    The  Judges  delivered  their  opinions. 

Judge  Tucker.  The  bill  charges  that  Clarke  mortgaged 
certain  lands  worth  1,000/.  or  1,200/.  to  the  Freelands  to 
secure  a  debt  for  which  he  had  also  given  them  his  bond  ; 
that  after  Clarke's  death  they  brought  suit  against  his  ex- 
ecutors, the  complainants,  on  the  bond  ;  that  they  em- 
ployed an  attorney  to  defend  the  suit,  to  which  they  filed 
several  pleas,  and  in  particular  the  plea  of  plene  adminis- 
traverunU  That  when  the  suit  was  about  to  be  tried, 
they  with  their  attorney,  and  the  attorney  for  the  plain- 
tiffs, agreed  that  the  pleas  should  be  relinquished,  and  a 
judgment  entered  when  assets ;   and  aver,  that  having 
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mat,  1808.  fully  administered,  they  would  on  no  other  consideration 

VftT  kndi  ^ave  relinquished  those  pleas  ;  that  they  were  also  im- 

v.         pressed  with  a  conviction  that  the  mortgaged  lands  would 

5S«»oo.    ^ve  overreached  the  balance  due  to  the  Freeiands,  who, 

"  they  allege,  offered  their  testator  (as  they  were  informed  by 

him)  1,000/.  for  those  lands  ;  which,  however,  have  since 

been  sold  under  a  decree  of  foreclosure,  and  purchased  by 

the  mortgagees  themselves  for  400/. ;  that  the  Frcclandt 

have  since  instituted,  a  suit  upon  their  executorial  bond 

against  them  for  a  devastavit,  and  pray  an  injunction,  which 

was  granted. 

Process  appears  to  have  been  served  on  both  the  Free- 
lands,  who  are  named  defendants  :  but  one  only  an- 
swers in  the  name  of  both,  styling  himself  sole  representa- 
tive of  J*  and  A.  Freeland.  No  further  proceedings  were, 
had  against  the  other.  A*  F.  insists  that  their  attorney 
refused  to  accept  a  confession  of  judgment,  when  assets, 
but  insisted  on  a  general  confession  without  any  qualifica- 
tion whatever,  as  he  was  prepared  to  prove  assets ;  and 
does  not  admit  that  the  executors  were  under  any  mistake 
on  that  occasion  ;  nor  that  the  appellants  or  either  of 
them,  either  directly  or  indirecdy,  made  any  offer  for  the 
land  prior  to  the  sale*  To  this  answer  the  plaintiffs  re- 
plied generally.  Mr.  Taylor  the  attorney  for  the  Free- 
lands,  deposes  that  the  confession  of  judgment  was  enter- 
tered  unconditionally  in  consequence  of  some  proposals 
made  by  him  to  the  attorney  of  the  executors,  who  con- 
sulted his  clients,  who  thereupon  came  into  Court,  to  the 
deponent,  when  it  was  expressly  agreed  by  them  in  pre- 
sence of  their  attorney,  that  if  the  deponent  as  attorney  for 
the  Freelands  would  take  an  unconditional  judgment  by 
confession,  and  let  it  rest  until  the  mortgaged  land  could 
be  sold,  and  credited  on  it,  and  take  judgments  in  several 
other  suits,  in  which  he  was  the  attorney  prosecuting 
"  when  assets?  they,  the  executors,  would  then  do  so, 
and  put  an  end  to  any  further  contest ;  that  he  believes  they 
very  well  understood  that  they  were  confessing  a  judg- 
ment which  would  bind  them  for  the  amount  thereof  j  an«f 
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that  they  had,  as  they  stated,  sufficient  assets  to  pay,  after  may,  1806. 
receivingyw$f  credits,  with  the  aid  of  the  mortgaged  lands  ;  )^Y^f 
that  he  well  remembers  that  such  were  his  impressions  at         v. 
the  time,  or  he  would  not  have  acceded  to  their  proposals,  ^03Jr 
for  which  they  appeared  well  pleased,  and  appeared  also  ■  ■  ■  ■ 
from  their  conversation  to  have  no  doubt,  but  if   the 
land  sold  tolerably  well,  that  there  would  be  assets  enough 
to  meet  the  balance.     The  Chancellor  perpetuated  the  in- 
junction as  to  all  but  about  67L  appearing  to  be  due  from 
them,  upon  an  account  stated,   to  their  testator's  estate. 
From  which  decree  the  Freelands  have  appealed. 

I  have  felt  in  myself,  a  strong  disposition  to  affirm  the 
principle  upon  which  the  Chancellor  must  have  proceeded  in 
pronouncing  his  decree  in  this  cause,  by  relieving  the  de- 
fendants against  the  effect  of  the  judgment  confessed  by 
them,  unconditionally,  beyond  the  assets  of  their  testator, 
in  their  hands'  to  be  administered.  If  the  real  value  of  the 
lands  were  equal  to  what  they  state  in  their  bill,  it 
was  a  reasonable  expectation  which  they  cherished  that 
it-  would  either  overreach  the  debt  for  which  the 
lands  were  mortgaged,  or  leave  but  a  small  balance  to  be 
paid  out  of  the  assets  in  their  hands,  if  the  lands  should  sell 
•veil  tolerably  well  ;  and  that  they  would  have  enough  to 
meet  the  deficiency.  The  creditors  having  themselves  be- 
come the  purchasers  of  the  land,  if  it  were  in  fact  worth 
more  than  double  as  much  as  they  gave  for  it,  as  is  charged 
in  the  bill,  it  seems  to  me  against  conscience  that  they 
should  insist  on  retaining  all  the  advantages  they  have  ac- 
quired by  purchasing  the  lands  far  under  their  value,  and 
by  an  unconditional  judgment  confessed  under  such  reason- 
able expectations,  as  I  have  before  stated.  The  proof  of 
the  value  of  the  lands,  it  must  be  confessed,  is  not  made 
out.  On  the  other  hand,  one  of  the  defendants,  who,  pos- 
sibly, might  have  been  the  one  that  made  the  offer  to  the 
testator  of  the  appellees,  never  answered  the  bill  \  nor 
does  any  reason  appear  why  he  has  not  answered  it.  Per- 
haps the  Chancellor  erred  in  proceeding  to  make  a  final 
decree   without  an  answer  from  that  defendant.     The  de- 
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may,  laoa  crce  which  he  has  pronounced,  is  not  altogether  miA  a  oae 
rreeUcdT   **  '  cou^^  navc  supposed  might  have  been  proper }  II- 

_     ▼•         though  I  think  the  principle  a  good  one,  that  under  aH  the 
fcoyallsnd     .  *_  .  7  ^ 

Anderson,  circumstances  of  this  case,  the  executors  ought  to  bete* 

.    lieved  from  a  judgment  confessed  under  mistake,  or  masap* 

prehension.    There  are  a  number  of  cases  in  the  books, 

where  relief  has  been  granted  upon  this  ground,  though 

not  one  perhaps,  that  goes  quite  to  die  extent  of  the  present, 

if  the  executors  really  meant  to  confess  judgment  gencraBy. 

They  swear  in  their  bill  that  they  had  no  such  intention ; 

their  attorney  is  deceased  ;  but  were' he  living,  1  do  nftt 

know  that  his  testimony  would  be  admissible,  or  if  adnfo- 

sible,  could  avail  them.     Upon  the  whole,  I  think  the 

merits  of  this  cause  are  not  so  fully  before  this  Court,  as 

that  we  can  pronounce  any  decree  upon  them :  by  secdfa$ 

it  back  to  the  Court  of  Chancery,  the  answer  of  James  Prtt* 

land  may  be  got  at,  and  such  further  light  may,  pettaptfjte 

thrown  upon  the  merits,  that  the  Court  of  Chancery  rtay, 

without  injustice  to  either  party,  relieve  the  appellee*  fittm 

the  penalties  of  a  judgment  against  them  for  a  dewOtimfa* 

There  is  another  feature  in  the  cause  which  may  raid* 

auch'a  step  proper  :  relief  is  prayed  against  a  prosedudHi 

against  them  upon  their  executors'  bond.    It  Appear*  dug 

a  judgment  at  law  was  confessed  in  that  suit,  ft  few  dap* 

after  the  injunction  was  awarded,  not  only  by  the  eneeif* 

tors  but  by  their  securities  also.     The  tetter  caftatft  be 

charged  beyond  the  assets  which  came  to  the  hands  of  th* 

e<fi^  1794?  «*ecutors.(<i)    Supposing  the  executors  liable  oUt  ofthrifr 

ch.  93.  sect  own  estates  for  the  full  amount  of  the  debt  claimed,  tbb 

'  * l  *     securities  are  still  entitled  to  protection  against  the  jai£- 

toent  obtained  against  them  for  all  that  mayftttiaiftAfc 

above  the  assets  in  the  executors'  hands.     Ought  not  Utt¥t 

to  be  given  to  them  to  become  parties  to  this  stilt,  that'* 

final  decree  may  be  made  in  the  dausei,  which  itiay  to**- 

minate  the  whole  contest,  instead  of  leaving  the^m  eaposc* 

to  a  judgment,  against  wllich  they  can  obtain  relief  xmlf  fy 

instituting  a  new  *uit,  and  perhaps,  going  otei*  tht  Hfo&b 

ground  again  ? 
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Upon  the  whole,.  I  think  the  present  decree  ought  to  be  mat,  1808. 
set  aside,  and  the  cause  remanded  to  the  Court  of  Chancery,  p^J^^ 
for.  the  answer  of  James  Freeland,  and  such  further  pro-         v. 
ceedings  to  be  had  as  may  enable  that  Court  to  pronounce    Anderson. 
a  final  decree  upon  the  merits,  both  in  respect  to  the  pre-    ■■ 
sent  parties,  and  all  others  who  may  be  interested  therein. 

Judge  Roane.  The  answer  in  this  case  denies  the 
allegation  in  the  bill  respecting  the  terms  on  which  the 
judgment  was  confessed  ;  and  states,  that  that  confession 
was  unqualified*  This  answer  is  entirely  corroborated  and 
supported  by  the  testimony  of  Mr.  Taylor.  Uoless,  there- 
fore, we  say  that  it  is  not  competent  to  an  executor  to  ad- 
mit assets  and  confess  an  unqualified  judgment,  we  can- 
not interfere  in  the  case.  Besides;  this  confession  was 
founded  on  a  consideration,  namely,  the  gaining  time  for 
the  payment  of  the  money,  as  stated  in  the  deposition  of  the 
witness.  If  the  executors  were  under  any  mistake  touch- 
ing the  state  of  the  assets,  it  is  not  shewn  that  the  appel- 
lants were  any  how  contributing  to  produce  it :  but  it  is 
not.shewn  that  there  was  any  mistake  in  the  business,  and 
the  sale  of  the  land  may  have  been  affected  by  a  fall  in  value 
after  the  time  of  the  judgment,  or  by  other  extraneous 
circumstances.  Upon  the  whole,  although  this  is,  possibly y 
a  hard  case,  it  is  also  a  naked  one. 

As  to  the  answer  of  James  Freeland,  it  does  not  appear 
by  this  record  that  he  is  still  alive  :  and  if  it  did,  it  is  be- 
lieved to  be  very  usual  for  the  acting  partner  of  a  mercan- 
tile house,  to  answer  for  the  firm  in  cases  of  this  kind. 
The  answer  of  the  other  partner,  stating  himself  to  be  the 
acting  partner  was  accepted  and  replied  to  by  the  appellees, 
and  the  case  went  to  trial  without  objection.  It  was  in- 
deed set  down  for  hearing  on  the  motion  of  the  appel- 
lants ;  but  this,  I  presume,  is  always  the  case  in  injunction 
causes,  as  the  defendants  are  in  pursuit  of  their  money. 
But  if  it  were  regular  now  to  require  the  answer  of  the 
other  defendant,  cut  bono  shall  it  be  required  ?  The  ap- 
Voi.IL  4E 
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* &y,  1998.  pellets  indeed  state  that  somt  years  bacJt^  the  appcjlamsof* 
FVceitndT  ^^  ode  t*KXWI0Kl  pouikb  for  the  toad,  which  offer  vm 
v.         not  accepted  ;  and  the  principle  it  clear,  that  an  offer  not 
Anderson,  accepted  is  as  if  it  was  never  made.      If  that  attJwett 
— — —  therefore,  were  now  before  us,  and  cafiae  fi|Hy  up  to  tfc* 
charge  in  the  bill,  it  would  prove  nothing  to  arrest  die  judg* 
ment ;  it  would  not  prove  (according  to  the  appellees'  owa 
stateihent,)  that  the  appellants  were  any  how  aiding  to  de- 
ceive the  appellees  touching  the  value  of  the  land*    If  that 
value  turned  out  on  the  sale  to  be  less  than  was  counted 
upon,  it  arose  from  causes  not  imputable  to  the  appellant^ 
who  are  fiur  purchasers  thereof  at  public  auction. 

On  the  ground  then  that  under  present  ^kcumstaftcas  it 
would  not  be  regular  to  arrest  this  cause  for  want  of  that 
answer  $  and  if  it  were,  that  (as  far  as  we  can  judge  fnua 
the  bill  itself)  it  would  not  vary  the  decision  ultimately  i 
I  am  of  opinion  to  reject  this  idea,  and  that  the  bill  ought 

to  be  DISMISSED. 

Judge  Fleming*  This  appears  to  be  a  hard  case  qn 
the  part  of  die  appellees  j  but  it  seems  to  have  arisen  fop 
their  own  miscalculation,  as  to  the  sufficiency  of  the  aspid 
in  their  hands  to  discharge  the  debt,  and  not  from  a  mis* 
conception  of  the  effect  of  their  waiving  their  plea  of  fully 
administered,  and  confessing  an  unconditional  judgment ; 
With  this  only  qualification,  that  it  should  rest  until  the 
mortgaged  land  should  be  sold,  and  the  amount  of  the  sak 
be  credited  on  the  same. 

The  affidavit  of  Mr.  Taylor  is  too  pointed  and  explicit 
to  leave  a  doubt  on  my  mind  but  that  the  executors,  acting 
by  the  advice  of  able  counsel,  thoroughly  understood  that 
if  the  assets  in  their  hands  (including  what  was  to  arise 
from  the  mortgaged  premises,)  should  prove  insufficient  to 
satisfy  the  debt,  they  made  themselves  liable  for  the  defi- 
ciency out  of  their  own  estates. 

As  to  the  charge  in  the  bill  that  1,000/.  had  been  offered 
for  the  land  by  the  appellants,  to  the  testator  in  his  life* 
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time,  there  is  no  proof  of  the  fact ;  and  if  there  had  been  may>  1808. 
it  could  not  have  availed  them ;  because  an  offer  made  and   'fJ^^ 
rejected,  is  not  binding  on  either  party.     And  there  is  no         v. 
suggestion  that  there  was  anything  unfair  in  the  sale  of  the   Anderson, 
ltod,  and  therefore  the  circumstance  of  the  mortgagees'  — — — 
having  become  the  purchasers,  cannot  with  propriety  be 
complained  of* 

As  to  the  circumstance  of  J antes  Free/and  (one  of  the 
partners)  not  having  answered  the  bill,  it  might  have  been 
good  ground  for  arresting  the  proceedings  until  he  should 
have  done  so  ;  but  as  no  exception  was  taken  on  that  ac- 
count, they  cannot  avail  themselves  of  it  in  this  Court. 

I  am  therefore  of  opinion  that  the  decree  is  erroneous, 
and  ought  to  be  reversed,  and  the  appellants  allowed  to 
take  die  benefit  of  their  judgment  on  the  devastavit.  If 
the  securities  in  the  executors'  bond  be  charged  beyond  the 
assets,  they  may  obtain  relief  in  equity. 

By  the  opinion  of  a  majority  of  the  Court,  (absent  Judge 
Lyons,)  the  decree  of  the  Superior  Court  of  Chancery 
reversed  ;  the  injunction  of  the  appellees  dissolved,  and 
their  bill  dismissed. 


General  Rule. — Friday,  June  3,  1808.  After  the 
end  of  this  present  term  all  causes  depending  in  this 
Court  shall  be  called  in  the  order  in  which  they  stand  upon 
..  the  docket ;  and  such  as  may  be  ready  for  hearing  pur- 
suant to  the  former  rules  of  this  Court,  shall,  unless  good 
cause  be  shewn  to  the  contrary,  be  heard  in  the  same  order 
in  which  they  stand  upon  the  docket,  until  the  whole  shall 
be  gone  through :  and  the  causes  which  shall  be  passed 
over,  shall,  unless  for  some  very  special  reason  appearing 
to  the  Court,  be  put  at  the  end  of  the  docket  of  each 
term. 
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Judges,  PETER  LYONS,(l)  Esquire,  President. 
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SPENCER  ROANE,  Esquire. 
ST,  GEORGE  TUCKER,  Esquire. 

Attorney-General, 

PHILIP  NORBORNE  NICHOLAS,  Esquire, 


Ellzey  against  Lane's  Executrix.  Octobers! 

THE  point,  in  this  cause,  upon  which  it  went  off,  was,  A  bill  of  re- 
that  a  bill  of  review  would  not  lie  to  a  decree  foreclosing  be  brought 
the  equity  of  redemption  in  mortgaged  lands,  before  any  *"***  lJ^ij 
sale  was  made,  and  the  report  of  the  commissioners  re-  to  be  re- 
turned and  confirmed  by  the  Court  of  Chancery,  and  the  ™^U<i,   is 

final,  and  the 
-  parties  out  of 

Court. 

(I)  Judge  Lyons  was  absent  the  whole  of  this  term,  having  been 
jammed  from  attending  by  indisposition.  lubttantiaUy 

prevailing  in 
the  Court  of  Appeals  is  entitled  to  coats,  although,  in  form,  the  decision  be  against 
aim. 
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octobbr>  parties  completely  out  of  Co*irt.{i)    The  merits  were  not 
*f^L,  considered  by  the  Court* 

Eilzey         The  case  (so  far  as  it  respects  the  points  decided)  was 
Lane's  Ex'x.  Ais :  Lane  brought  a  suit  in  the  late  High  Court  of  Chan- 

— — —  eery,  against  Eilzey,  to  foreclose  the  equity  of  redemption 
in  mortgaged  lands j  die  bill  was  taken  for  confessed  for 
want  of  an  appearance ;  and  a  decree  entered,  in  the  usual 
form,  for  a  sale  of  the  lands  by  commissioners,  who  were 
directed  to  report  to  the  Court,  &c.  Before  any  sale  was 
effected,  Elhey,  by  leave  of  die  Court,  filed  a  bill  of  re- 
view, charging  that  the  cdnveyance  of  the  land  was  ob- 
tained by  Lane  upon  an  usurious  consideration,  calling 
upon  him  to  make  a  discovery,  and  praying  to  be  released 
from  the  interest  under  the  act  of  Assembly ,(2)  and  that  a 
reasonable  time,  to  make  sale  of  the  land,  might  be  al- 
lowed. Lane  answered,  and  denied  that  die  contract  was 
usurious.  The"  Chancellor,  however,  upon  the  circim- 
stancesy  (no  depositions  having  been  taken  in  the  cause  to 
support  the  charge  of  usury,)  was  of  opinion  that  the  con- 
tract was  usurious,  and,  pursuing  the  prayer  of  Etizetfs 
billy  decreed  that  he  should  be  released  from  the  interest, 
and  gave  time  far.  the  sale  of  the  land,  by  commissioners 
appointed  by  the  Court.  From  this  decree  EUzey  ap* 
'  pealed. 

This  cause  was  aqjued  by  the  Attorney-General  for  the 
appellant,  and  by  Edmund  J.  Lee  and  Wirt  for  the  appellee. 
Various  points  were  made  by  the  counsel  on  both  sides. 
On  tiie  merits,  the  principal  question  was,  whether,  as  JE#- 
zey  had  gone  into  a  Court  of  Chancery  for  a  disc&ver^  <tf 
the  usurious  contract  from  the  oath  of  Laney  he  coyld  obj- 


(1)  See  the  case  of  Fairfax  v.  Muse9*  Executor*,  ante,  p.5£&  1^»e 
a  similar  decree  was  considered  as  interlocutory  only. 

(2)  See  A*  Cafe,  vol.  1.  c*  31. p.  37.  s.  3.  and  ib.  c 21ft  p.367.  h  3. 
law.  ' 
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taUfr  any  other  relief  than  a  discharge  from  the  interest  of  o«t«bbs, 
the  debt,  pursuant  to  the  prayer  of  his  bill  $  or  whether,  as  ^^  ^^ 
the  usury  was  proved  (as  was  contended)  independently  of,      Ettaey 
and  in  opposition  toy  the  answer,  the  defendant  (Lane)  LmfcEx'*. 
tbaukl  not  be  subjected  t»  all  the  penalties  of  the  act*  — — — — • 

As  to  the  propriety  of  allowing, a  bill  of  review  in  the 
of  the  proceedings  at  which  this  was  filed,  it  *ra» 


said,  that  the  case  of  Fairfax  v.  Musis  £xecutvrs^(a)  («)  Jnte,  p. 

having  settled  the  point,  that  a  decree  to  foreclose  the 

equity  of  redemption  in  mortgaged  property  was  but  inter* 

toeuMrifa  until  a  sale  had  taken  place  by  commissioners, 

tod  .their  report  had  been  returned  and  confirmed  by  the 

Chancellor^  the  only  inquiry  was,  whether  a  bill  of  review 

Would  lie  in  any  case  till  *  final  decree.     To  prove  that  it 

would  not*  the  following  authorities  were  cited :  1  Har. 

Chancery  Practice^  652.(4)  Ibid.  169*(c)  Mtford's  Plead-  (h)  «&2hrf* 

ings>  ft.  81.(1)  m*fJ* 

rand**  edit. 
.    .  under  the 

bead    "  Of 

(I)  See  "  Pleadings  and  Observations  on  BHb  of  Review,"  1  Equity  *!*£$„*£. 
Header,  347   J>ubL  edit  1796.   See  also  the  case  of  Gould  v.  Tancred,  %  cm*" 
Jtk  [533]  54$.  in  which  Ld.  Harduticke  states  the  grounds  upon  which  (f )  8th  D»sV 
hills  of  reView  may  be  brought,  and  the  constant  method  pursued  by  j^    pafm  * 
both  parties  j   which  is  such,  u  that  in  effect  you  cannot  bring  a  biQ  otrand9*  edit 
*  review  without  having  the  leave  of  the  Court  in  some  shape  ;w  for  if  it  under   head 
be  for  matter  apparent  in  the  body  of  the  decree,  then  upon  the  de*  ^ewew.'' 
fefldantfs  pleading  the  former  decree,  and  demurring  against  opening 
the  enrolment,  (which  is  the  constant  course  in  England,)  the  Court 
judges  whether  there  be  any  grounds  for  opening  such  enrolment ;  if, 
ftr  new  matter,  then,  upon  application  for  leave  to  bring  a  biH  of  re- 
tiewv  the  Court  wilt  judge  whether  there  be  any  foundation  for  sueh 
leave-    But*  in  Virginia,  the  practice  is,  to  apply  for  leave  to  file  a  bill 
of  review  in  the  first  instance,  whether  it  be  for  error  apparent  in  the 
body  of  die  decree,  (MitforcPs  Pleading*,  78.  1  Bar.  Ch.  Prac  452.  Far- 
randfs  edit  1  Eq.  Pleader,  348.)  or,  upon  a  mistake  in  conscience,  upon 
tfie  proof  before  the  Chancellor ;  and  that  is  the  usual  course  (1  Roll  Abr. 
.382. 1  Ear-  Ch.  Pract.  352,  353.  Farrand  *  edit.  1  Eq.  Pleader,  348. 4  Vin. 
40$.  pi.  4.)  Or,  upon  discovery  of  new  matter  since  the  decree  was  pro- 
nounced. 'Mitford'g  Pleadings,  78.  1  Har  Ch.  Prve.  352.  Farrand9*  edit. 
1  £^.  Pleader,  34*.  4  Pfcr.  407.  let.  (Z).)  The  Chancellor,  either  in  term 
time  or  in  vacation,  may  award  a  *uper*edea*  to  stay  proceedings  oil  tfie 
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Friday y  October  7%    The  Judges  deliyered.tjhek.oji- 
niona. 

Ellzey 
Lane's  Ert.  Judge  Tuckeju  This  was  a  bill  of  review  to  *n  gtfer- 
— — —  locutory  decree  of  the  High  Court  of  Chancery  for  the 
sale  of  certain  mortgaged  premises;  in  which  suit. the 
mortgagor,  though  duly  served  with  notice  of  the  dqget 
ntsi%  put  in  no  answer ;  whereupon  the  bill  wps.tBtafe&r 
confessed,  and  a  decree  of  foreclosure  rn^de  in  J^qpual 
iow\y  May  26,  1801.  The  bill  of  review  was  re^jej v*d|>y 
the  Court,  March  2,  1802.  The  sale  had  not  begp  a^je, 
nor  any  final  /decree  pronounced.  It  is.  unneosewjjto 
state  the  grounds  upon  which  the  bill  of  re vie^Tflj^,  ad- 
mitted, as  a  previous  question  arises,  whether  ^ich^^iQ 
was  admissible,  at  that  atqge  of  the  .proceedings^.  , ,  .r  / . 

(a)  Ante,  p.      In  the  ca§e  of  Fairfax  v.  Muse's  Epecutorf,  fa^f$$fe^O 

this  Court  decided,  that  a  decree  of  foreclosure,  qnd  yifrff 
mortgaged  estate,  unless  the  debt  were  paid  by  a  certain 
day,  was  not  njinai  decree ;  and  for  that  reason  ^wpjsscd 
an  appeal  which  had  been  allowed  by  the  Qiancellor  Atffpg 

(b)  I  Ben*  vacation*     In  the  case  of  Bozuyer  v.  Lexuisy(J>)  *$£  K«mrj* 
ut^'      'tion  occurred  whether  a  bill  of  review  will  lie  bffoirt  a 

fnal  decree  made  in  the  cause.     On  that  occasion  I  deli- 
vered my  opinion  that  it  would  not,  for  the  reason?  there 
mentioned,  to  which  I  beg  leave  to  refer :  -»anfj; $  Mfop 
*  there  was  no  difference  of  opinion  in,  the  Court,  ,Cqqij- 

deririg  the  bill,  in  the  present  case,  as  a  bill  of  revifirf 
properly  so  called,  I  am  of  opinion  it  was  prematurely 
granted,;  a  supplemental  bill,  in  nature  of  a  bill  M  rOTfff* 
is  to  be  allowed  only  ^here  new  matter  has  be^n  cuaopyjgifd 
since  the  decree :  that  is  not  the  case,  here.  The,  4epfee 
not  being^na/,  might  have  been  altered  upon,  a  re^earjbg, 


In  oi    HiHn  ■ 


original  decree,  pending  the  bill  of  review.  Re*.  Csde,  vol.  1.  c  64.  •. 
60.  p.  68,  69.  And  the, practice  of  the  County  Courts,  in  Chancery  catei, 
•hall  conform  to  that  of  the  High  Court  of  Chancery  in  like  cues.  A* 
Code,  vol  1.  c  67.  s.  69.  p,  92. 
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without  the  assistance  of  a  biU  of  review;  if  there  Were   qctosek, 
sufficient  matter  to  reverse  it  appearing  upon  the  former  \jf^Ly 
proceedings.^)    And  there  must  be  a  petition  for  such      Elite? 
%  re-hearing.(c)  Lane'I*Ex'* 

III  orcler  to  come  at  the  merits  of  this  case,  which,  as  ■     " 
fcr  as  they  have  been  spoken  to,  has  been  very  ably  ar-  ^J/^jf '^' 
gtied  on  both  sides,  I  was  willing  to  tee  whether  this  bill  Mackwrth. 
critiLA  be  considered  in  the  nature  of  a  crpss-biD,  to  the  bill  priding*,  83* 
ftjf  foreclosing  j  and  if  the  defendant  in  that  suit  had  put  ?  Atk  L81,1] 

°  r      sn  arguendo, 

in  his  answer  to  the  bill  to  foreclose,  I  probably  shoulder  Yoeke. 

liave  struggled  hard,  (though  possibly  without  success,)  ^  598^" 
fiofstich  an  interpretation*  But  this  he  has  never  done,  Moort  v. 
fed  consequently  he  is  not  entitled  to  any  favour  in  that 
Wrfy*  I  am  therefore  constrained,  without  giving  any  opi- 
nion on  the  merits,  to  say,  that  the  bill  of  review  was  im« 
pfrfperly  admitted  by  the  Chancellor,  and  therefore,  that 
thi  decree  be  reversed,  and  the  bill  dismissed  with  costs* 

Jtiilge  Roane  concurred  in  the  opinion,  that  die  billiad 
befeti  improperly  received  as  a  bill  of  review,  the  decree 
scftight  to  be  reviewed  and  reversed,  not  having  been  final;        . 
anil  that  the  bill  ought  to  be  dismissed* 

Judge  Fleming*    It  seems  now  a  well  settled  principle* 
that  a  bill  of  review  may  not  be  brought,  (and  if  brought 
cannot  be  sustained,)  until  the  decree  sought  to  be  review* 
'id  and  reversed  be  final,  and  the  parties  out  of  Court ;  and 
'thgo  can  be  sustained  on  two  grounds  only:  1st.  Whete 
'error  of  law  is  apparent  upon  the  record  ?  a&d  2<fly.  Upoto 
discovery  of  some  new  matter ;  and  in  the  latter  case,  the 
plaintiff  in  the  bill  of  review  must  obtain  the  previous 
leave  of  the  Court  for  filing  such  bill ;  and  the  leave  of  the 
Court  is  never  obtained,  but  upon  allegation,  upon  oath, 
that  the  new  matter  could  not  be  produced  or  used  by  the 
party  preferring  this  bill,  at  the  time  the  decree  was  pr|»- 
nounjped :  and  the  Court,  upon  the  new  matter  being  disco- 
vered, will  decide  upon  its  relevancy  or  irrelevancy ;  and 
Vol.  II.  4  F 
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octobeb*   permission  to  file  such  bill  of  review  will  accordingly  de- 

Vj.  ^y  pend  upon  such  decision. 
SD*ey  Forgetfulneas  or  negligence  of  parties,  under  no  inca- 

Lane's  Ex'x.  pacity,  is  no  foundation  for  a  b,ifl  of  review. 

— —  It  is  unnecessary  to  consider  the  doctrine  of  supple- 
mental bills,  in  the  nature  of  bills  of  review,  as  it  does  not 
apply  in  the  case  before  us ;  and  the  bill,  now  the  subject  of 
discussion,  having  been  prematurely  brought,  before  *  test 
decree,  must,  agreeable  to  the  first  principle  above  hH 
down,  be  dismissed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  Recite 
of  the  Superior  Court  of  Chancery  reversed,  and  the  bill 
of  review  filed  by  Elhey,  dismissed,  at  his  costs. 

Elhey  being  the  appellant,  in  this  Court,  audi**  deetee 
of  the  Superior  Court  of  Chancery  having  been  reverted, 
t  Wirt  said,  he  understood  that,  according  to  the  usual 
course,  the  clerk  would  tax  die  costs  against  the  appellee, 
{Lane's  Executrix,)  although  she  substantially  prevailed. 
Thi?  would  not  be  equitable,  inasmuch  as  the  erit*  was 
produced  by  Elhey  himself,  in  filing  a  bill  of  review  im- 
properly ;  and  for  another  reason,  that  he  took  an  appeal 
from  a  decree  which  gave  him  every  thing  he  asked  for  in 
his  bill. 

By  all  the  Judges.  The  appellee  having  substantially 
prevailed,  let  the  decree  be  reversed  at  the  costs  of  theap- 
pellant.(l) 


(1)  In  Mantz  v.  BendUyy  ante,  p.  308.  the  same  principle  was  adopted. 
There  the  judgment  of  the  District  Court,  from  which  Mantz  took  an 
appeal,  was  reversed  and  reformed ;  but,  as  he  substantially  prevailed, 
he  recovered  his  costs. 
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Allen  against  Belches  and  others.  **$*• 

*  .  October  7. 

THE  principle  settled  in  Fairfax  v,  JUuse>s  Execu-  A   decree 
tors, {a)  and  recognised  in  the  preceding  case  of  Eikey  v.  t^t^t/of 

Lent? s  Executrix*  decided  the  present  cause.    It  was  an  redemption 

in  mortgaged 
appeal  to  the  Superior  Court  of  Chancery  for  the  Wzl-  property, 

Bamsburgh  District,  taken  by  the  defendants  from  a  decree  ££  wj£ 

of  the  County  Court  of  Sussex,  foreclosing  the  equity  of  sioners  to 

,  .  ,  .     .  make  sale, 

redemption  in  mortgaged  premises,  and  appointing  com-  &c.  \s  but  in- 

miesioners  to  make  sale,  &c    The  Chancellor  dismissed  tcA"***?* 

ana  an  ap- 
the  bill  for  want  of  proper  parties,  and  the  complainant  in  peal  cannot 

the  Court  below  (the  appellee  in  the  Superior  Court  of  by  ft  ^^ 

Chancery)  took   an  appeal  to  this  Court.     But,  on  the  Cou"> . from 

ground  that  the  decree  of  the  County  Court  was  but  inter-  even  in  term 

locutory,  and  that  the  law  did  not  authorise  appeals  from  /^j6'^ 

such  decrees  of  County  Courts^  even  during  term  time,(6)  558. 

it  was  decided  that  the  Superior  Court  of  Chancery  had  C(^Ct  ^1 .?. 

no  jurisdiction  of  the  cause,  and  should  have  dismissed  c-  m  P* 

the  appeal. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
of  the  Superior  Court  of  Chancery  reversed,  and  appeal 
from  the  County  Court  dismissed. 


Hord's  Executrix  against  Dishman.  oSS?8 

DISHMAN  (the  appellee)  brought  an  action  of  trespass  In  trespass 

quare  ckmsum  f regit  against  Hord  (the  testator  of  the  ap-  ^jj*   S?*"r 

the  plaintiff* 
declared  for  that  whereat,  &c.  the  defendant  pleaded  not  guilty  as  to  the  whole  trespass 
and  a  special  plea  of  justification ;  the  plaintiff  joined  isMie  on  the  first  plea,  and  de- 
murred to  the  second;  the  demurrer  having  freen  sustained,  a  verdict  and  judgment 
were  rendered  for  the  plaintiff,  on  the  first  plea  and  issue  ;  but  the  judgment  was  re- 
versed on  account  of  the  insufficiency  of  the  declaration,  there  being  no  positive 
averment- 
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pellant)  ia  the  County  Conrt  of  £uex.    1 

is  »  fellow* :  a  John  Bkkman  complains  of  y*An  flfer^ 


peUu*>ia  the  Cocnty  Court  61  Essex.    The  declaration. 


M0^*  ^^"Dowittcustedy^&cof  Apl<sa^for  *te*  *ai«ra*i  the  said 
DfchjiM*.  u  drfrmfant,  on  the  1st  day  of  Jm*  laDl,  atthe  County 
— — -  "aforesaid,  with  force  and  arm*,  the  close,  of,  tb*  said 
^piaioiiff  broke  and  entered,  and  the  graefefherwtpcrtritff 
'  u  to  the  value  wf  soi.  trad  down  and  consumed  with  his 
"  feet  and  the  feet  of  Us  servants,  honqi  Mdaaftfa*  fay  his 
44  andiheir  walking  theroon,  and  the  earth  iad  t#ir  thnreaf 
"toriup  awd  plowed,  and  the  wheal  irf  tlte^pUittiff 
"  ahatrongtowfeigto  thovakwrf  H&&  outdfcwtt,  jpd  io  Us 
"qwnprOp<aru*e:did  convert  said  dtspoat*.  and  the  gdoda 
"  and  cfcsttsfe  of  the  said  pbrfnaUf,  t»  wit;  throe  beefcaf 
"the  *afcie.o£  *£/.  twelve  chairs  «rf  the  rato^W  1%L  ami 
"  lOOOibnwC  baoow  of  thfe,v*lttmof  504diiJ*aU*  seia*, 
*4  sarry  a*ajg«nd  «avert,  anil  dkpoa*<©f:to  ^thauvn  pt* 
44  per  use,  and  also  continuing  the  said  trespass,  aa  to 
('thestid  tre«diwg  down  «nd4^teai»h^  the.  B8^  gnat, 
44  and  tearing  up  and  jdovringr  dw  aj£4>  earth .  wad  m& 
44  and  cutting  down;  fori  cemrecti&g^e  sdtfi*jafi>  the  said* 
"plaintiff,  thereon  growing,  at  divers  days  and  times, 
"  frsrath?  aaid:&^  d?w  of  y^,  tA&fj  3A#^fry  of  said 
44  i^th^thepjne**  following,  a»4  *$**  V^rfnSf\  $a  to  the 
44  g^ulwa^&c,  a^.again^^pfaffafe^^  P*** 

The  defendant,  4tiw  fq  Rebreaking  fwdfnfftinf*  **** 
"$W4&iarm»>  *fc?  <#jht  tf  &cflaj$if}  a$4  pko  the 
44  aqfofe  af  the,  trespass  alleged  by  the  pfaintij]  in  to 
41  dfdoraXiQjil\  pleaded  ru#  guilty  and  tendered  an  issue 
to  the  zttyntry*  And*  for  farther  ptefe  jypd&d  under  a 
.  process  pf  executionr  is  sued  from  tjie  clerk'a  oflice  of£nex 
County  (Qourt ;  (wfacl*  process  U.att„oqt  j^oc  verba,  and 
purports  to  be  authorised  by  a  decree  pf  the  Higfy  Court  of 
Chancery,  44  as  «ppear*th  by  tfa  degree  ifctet  prefixed^1) 
but  the  decree  is  in  no,oth$i;  uianner^^pu^;  man  by  way 
of  recital  in  the  process  of  execution,  tThe  plea  further 
states,  that  the  above  process  was  delivered  to  the  deputy. , 
sheriff  to  be  duly  executed ;  which  was  accordingly  done, 
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and  by  vksac  of  which,  the  defendant  was  restored  to  lis  osvqwhs, 
>  in  the  tenement,  in  die  wtk mentioned*  a*  by  the 


rt$*rn  if  tk*  triddtputy  u&U  mere  fitUy  fipptar;  which Herd's  Ea'x 
amy  k  the  name,  &&  «fofttt  Apc^  fcfc*  and  condndta  itnfA    pistaMs« 
dt*ertjM*i*tU  .         -        ,    -— — — 

H*  entry  than  proceeds,  "gtnmd  ttpBatibn  amd  h- 
"  wis  to  die  plea  o*  nt*  galley,  and  grtrt+l  demurrer  m 
"to die sdeond plea*  mAjtbuhr m  demurrer." 

On  fltfgttnart*  th*  Court  sustained  the  domnrftr  to  the 
tetotni  Idea,  Mid  inunedkttely  afarwarda  dii**ttd  a  Jivy 
ttrbc  ibip*M*ed  to  -fry  tb*  issue  on  die  firstf  who  feud 
ttotfae  defendant  waaa£w*%^  th*  trapom,  brmkmf 
"imdintepinf th&vknvfthe  pMnOf  bt*i*k*iau*tr  and 
"Jfom,«4  the ptehrtiftigmmt  hbn h*d  fcohrid,"  and  9th 
sesstd  the  plaintiffs  damages,  tf  by  means  thcrerf,"  to 
abiy ;  pounds*  for  wtuch  sum,  and  costs,  jndgsosnt  was 
rendered* 

M$rtf  obtained  a*rfeof  rtprrjedta*  fromlbe  Distriet 
CMtt  $  where,  die  judgment  of  tke  County  Court  being 
dbmed,  hfcteok  an  appeal  to  this  Gram 

Jftfcftfc,  f6r  the  appellant.  The  question  is,  who  was 
tb^ti-es^asser?  The  sheriff  being  a  ministerial  offiter,  and 
having  lan  execution  iti  His  hands/ emanating  from  a  Court 
of  competent  jurisdiction,  which  had  powder  to  command 
him,  wh*C  Waft  he  to  do?  lie  wa*  not  to  loo*  into  the 
anttfbrity  bt  the  Court,  tut  to  perftrtt  that  which  the  writ 
cofttihanded.  He  could,  therefore,  be  no  trespasser.  If 
th<^  proceedings  were  wrong,  die  defendant  should  have 
moVed  %e  €6Urt  to  quash  the  execution ;  the  plaintiff 
cannot  be'  a  trespasser,  when  he  is  put  in  possession  by  the 
proper  officer.  iThe  question  whether  he  was  legally  put 
in  £osse&i6n  or  not,  ts  not  for  hhn  to  decide. 

The"  demurrer,  he  contended,  *as  irregular,  and  amount- 
ed to  toothing.  It  should  have  been  drawn  up  at  full  length ; 
and  then  the  party  could  only  have  insisted  upon  such 
matfers  a*  hfc  had  stated  as  causes  of  demurrer. 
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octoieb,        Wkkhom,  for  theappellee.    The  single  question,  ia die 

y}^^,  cause  is,  whether  a  person  suing  out  a  writ,  can  justify 

Hord'a  Ex'x  himself  fay  averring  the  writ,  and  the  writ  only*    The  dis- 

Dbhmtn.    tmction 19 this :  where  a  sheriff  has  a  prit  delivered  to  him, 

•  it  is  a  sufficient  authority,  and  he  may  justify  himself  by 

shewing  it ;  but  if  a  stranger,  or  any  person,  other  than 

the  officer  be  sued,  he  must  shew  the  judicial  act,  on  which 

the  writ  was  founded ;  he  must  shew  from  what  Court  it 

emanated,  and  that  it  was  warranted  by  the  judgment  or 

(a)    1  Ld.  decree  of  such  Couru(a)    A  mere  recital  of  a  judgment  or 

wiF^Britum  decree,  as  in  this  case,  is  not  sufficient.    If  the  decree  tad 

c  CoU  *L   *)een  8et  out  in  ^c  pfc**  *e  plaintiff  would  have  replied, 

Philip*  T.Bi-  as  was  the  fact,  that  there  was  no  decree  to  warrant  the 

▼.  Boucher,  depending. 


994.    Smith  execution,    an  appeal  to  a  Superior  Court  being  tfccn 


442.  Seeal-      It  is  objected  that  the.  demurrer  is  informal.    Admit 

^L^JZ  M  that  to  be  the  case,  it  will  not  avail  the  defendant  in  the 
Mep.  701.  ' 

Martin  t.     Court  below;  the  Court  will  go  baak  to  the  .first  fault, 
ottatt.  "1     which  is  in  the  plea.    Hie  defendant  put  in  an  informal 
JKJ*  hy^a  P^**  ^^  t^e  plaintiff  an  informal  demurrer.   But  according 
The  Earl  of  to  the  practice  of  this  country,  the  word  "  demurrer?  put 
imd^thers  *n  ore  tenus  has  heen  held  sufficient.     In  various  instances, 
v.  Vale,  and  it  has  been  decided  by  this  Court,  t  that  the  words  w  not 
tberetited.  guity"  were  sufficient  as  a  plea  of  the  general  issue* 
The  act  of  Assembly  which  requires  the  causes  of  demur- 
rer to  be  specially  assigned,  applies .  only  to  those  cases 
where  the  demurrer  is  for  want  of  form  and  not  of  sub- 
stance*    This  was  a  bad  plea  in  substance  ;  and  the  most 
that  can  be  said,  is,  that  the  word  u  demurrer"  shall  be 
taken  as  a  general  demurrer ;  in  which  case  it  is  not  neces- 
sary to  assign  any  causes. 

Warden,  in  reply.  The  execution  recited  in  the  plea, 
speaks  of  a  decree  above  prefixed,  which  is  a^jjoodas  if  it 
had  been  set  out  at  full  length. 
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Tuesday ,  October  11.     The  Judges  delivered  their  ©pi-    octobeb, 

•  1808- 

wons.  ,  v^r^,-^^/ 

Hord'sEx'x 

Judge  TucKER§  This  was  an  action  of  trespass  quare  Dishman. 
clausum  fregit,  brought  by  John  Dishman  against  John  ~ 
Hord,  for  breaking  and  entering  his  close,  and  treading 
down  his  grass,  and  ploughing  up  the  earth,  and  the  soil 
thereof,  and  cutting  down  his  wheat  thereon  growing,  and 
converting  the  same  to  Kis  own  use ;  and  taking  and  carry- 
ing away,  and  disposing  of  three  beds,  twelve  chairs,  and 
lOOOlbs.  of  bacon,  of  the  plaintiffs,  and  converting  the  same 
to  his  own  use ;  with  a  continuando  from  the  first  to  the 
21st  day  of  June;  and  other  wrongs  done  to  the  plaintiff, 
to  his  damage  SOOl. 

The  defendant,  as  to  the  breaking  and  entering  and  the 
whole  trespass  alleged,  pleaded,  first,  not  guilty ;  and  for 
further  plea,  he  said,  that  before  the  time  of  entering  upon 
the  close  aforesaid,  to  wit,  on  the  twelfth  day  of  June,  in 
the  same  year,  he,  the  defendant,  sued  out  of  the  office  of 
the  Court  of  Essex  County,  a  writ  in  these  words :  The 
Commonwealth,  &c.  Whereas  John  Hord  hath,  as  ap- 
peareth  by  the  decree  above  prefixed,  (which  decree  is  no 
otherwise  mentioned  or  set  forth  in  the  plea,)  recovered 
against  Samuel  Dishman,  (and  twenty-three  other  persons, 
whose  names  are  set  forth,)  his  right  and  seisin,  &c.  of  one  * 
tenement,  &c.  in  the  County  of  Essex,  therefore  the  sheriff 
is  commanded  to  cause  the  defendants  as  before  named,  to 
restore  to  the  said  John  Hord  the  tenement,  so  that  he 
have  his  seisin  thereof,  &c.  and  also,  that  he  cause  to  be 
made  the  sum  of  forty  cents  for  the  costs  of  that  writ, 
and  also  his  legal  fees  for  serving  the  same;  which  said 
writ  afterwards  was  delivered  to  a  sheriff  of  the  said 
County  to  execute,  by  virtue  whereof  R.  H.  one  of  the 
deputy  sheriffs  of  that  County,  restored  to  the  said  John 
the  tenement  aforesaid,  as  by  return  of  the  said  deputy  will 
more  fully  appear ;  which  said  entry  is  the  same  of  which 
the  said  John  Dishman  now  complains :  without  this,  &ci 
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octobm,    lid  eoodades  with  a  mUk»hM»t ,  ■Mgafrfg  ha  ^putpu 


^%^j  judgment,  flee.  To  which  plea  the  pMatiff  dcmurtedjwif 


Ifanfttrtt  r«%.    The  Court  gave  judgment  far  the  pbilrtift :  A*d 
TTfiiLi.    oathe  trialoft*eiseae>iasdoa«t*fr*9^  tktj*? 

'J'"  feundaveidict  fortlKtlafa^  with**  tiart^an  ** 

which  the  plaintiff  \md  yOgm*,  whidb  w#mUi 
the  District  Cftut.  V  ^  r.  i 

*  *  it  was  observed  by  the  counsel  fer~ch*ap|ul)an<  jMfr 
the  observation  was eeetainly  against  hit.flsf»t»  itmr  jiis 
plea  <Hghtto  have  concluded  to  the  ttmafr j  .  Butellepe- 
«a}  fleas  infcar,  whem  eayaffw  naaau>  no*  htofftu  Uff* 
»trt«f>oa  the  record*  is  alleged,  ought  taoadtfdoas  Ais 
does,  with  a  verification,  asri  aaiAtomm  tot(hc^ai«MPt 
of  the  Court  upon  the  matter  to aUegeAn <qhietahft#I»* 
ties  party  mayaWw  tafcc  istft*  4ppea,j>yr«^c4iMeaM^ 
the facte  alleged*  or^csrfees  and  avo^ri****?  <*.**»* 
them  *>  he  true,  but  deny  their  injfciimfy.jp  jm  ***¥& 
the  party ;  as  the  pfeuufcff  hat  done  U^lte^eMftfea 
'demmsev*    ■  •  *   *  .m  .«  f ;  **i<»  >i  *w^ 

.  ^  4w  fc  a  jt«*^<b»tirrer,  ^ 

is  mot  matter  of  eufetadof  w  tot*e  tefi^dd^KJftftiti** 

^cm  mailed  oohy  the  couswal  for»be^pf»lWaji|»ctfi^d^ 

» defendant  lypeijejagan  pfleer  dhsuMihnveifhedr jjjbw 

cord  of  recovery,  eapeciaHjrtt  Ix^gO^.i^iaa^etf  1^ 

(a)  i  Ld  «■*■%**  Mrittot**C*k(a)  i$  t*fmn*¥imilh**fr*i 

jwW  and  is  ooofetwod  by  thoae  m  *  «E^;**^*<fr^ftttfr) 

^r'*' V'  and  •LfFih.  ttff*0*a*hpihe  {**<***$  mUty*  *****> 

(<0  Perk*  v.  crer  above  +r*ffd>  ase  pnrfcedy  unioSsMtgihh  of  Ihw 

££?"  W  aefcros,  and  do  pot  ahi  thk  <awsioay4i^miwe»ths»l|^ 

aswd^woide,  u?otoe^  Ae  ateeaea*,  <Xi$pMtk*M**f 

'  «*ee**d>n  woulitmy  other seaeattiosU  .^WMrtonwa^J 

the  party  must  plead  In  dtu  manaer^  is»JbynaasheJmp« 

leal 


«9>lyhemayit*i*0btaA*c^^ 

having  jurisdiction  of  the  case ;  in  which  case  both  the 

eftcer  and  the<paMy  w»  be  **Sepese*aA  Of  fcr«*jr*a* 

>  *.  {*#■*  «nv&a 
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obtained  r  judgment  irregularly,  and  thereupon  sued  out   ocro***, 
execution,  in  which  case  if  the  judgment  be  afterwards  va-  \^n-^j 
cated  for  irregularity,  although  the  officer  shall  be  excused,  HonPs  ex»x 
die  party  shaH  not>(o)    And  the  record  in  this  Very  crt$e    jp^^Iumsi. 


•*pi- 


shews  the  propriety  of  die  rale.    For,  fr°m  ^  exhibits 

made  a  pars  thereof  by  the  clerk,  h  appears  fljat.ther<fccr*<?  334,  335. ' 

referred  to  in  the  execution,  was  not  a  decree  of  ,£*«**  <£pr*'n   ▼• 

**  Proctor  cuul 

Court,  from  whence  die  execution  issued ;  but  a  decrte  of  Qrctn. 
die  H*gk  Qmrt  t/Qkancery,  from  whioh  the  sbecifl^  in  las 
return,  acknowledges  lie  hid  received  notice  tinder  die 
hand  of  the  dark  of  dot  Court*  that  there  was  an  appeal* 
A  stronger  case  could  out  hare  oecurraLto  erinco  the 
soundness  of  the  rule  m  such  oafccaj 

But  this  is  not  the  only  objection  to  the  plea,  trhich 
strikes  tarn*  The  trespass  ie  alleged  to  have  been  commit- 
ted on  the  *r*t  day  of  June,  with  a  ccnttnxumdo  ta  die 
Met.-  The  jurti4catkm  is  under  a  writ  bearing  date  die 
twelfth  day  of  Jfen*  The  trespass  horn  the  first  day  of 
June  to  the  12th  is  not  answered :  the  plea  is  consequently 
bad  for  that  mason  tfco*  But  fiarthor?  the  trespass  in 
taking  away  three  beds,  twehre  chairs,  and  tQOOfau  of  faa* 
eon,  and'coareftiag  die  same  to  Ms  own  use,  is  not  an* 
wered,  nor  any  notice  taken  of  it,  many  wap  wbataomr* 
In  ths  second  pka;  which,  were  there  no  other  objection,  - 
would  vitiate  it  entirely*  I  therefore  think  the  judga*nt 
must  be  affirmed*  unless  them  he  some  incurable  lault  in 
the  declaration  j  to  which  no  exception  whatever  was  taken  ' 
*n  the  argument  at  the  bar,  nor  Ad  any  ocour  to  myself 
until  it  was  meariooed  by  the  presiding  judge*  TT*s  ob- 
jection is -to  the  word  vtherecm  in  the  beginning  of  the  de- 
claration, which,  according  to  ancient  precedents  in  the 
Court  of  King's  Beack  in  Engkmdi  has  been  hold  to  be 
fctaL,  even  after  a.  verdict-(*>  The  Court  of  Common  (*)  l  Roll. 
Pleas  havo«treggkd  hood-  against  das  tampdoa,,  hoMtng  Rcp'  55    3 


Ld.  Rayftu 

that  the  declaration  was  aided  by  the  original  writhe)  And  1413-  D°U* 

o  x  *  y  Edmund*. 

1  Stra.  621. 
(<)  I  mit.99.  Dom&uw.  Midi.  3  Witt.  m  White  r.  SU*>  %14.  *£»*   y- 
Maym.  1413.  in  marpne,  **"*' 

Voir  a  4  G 
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oeronE*.   th*  King's  Bench  hare  so  far  shewn  a  dMpositfrife  to  dk- 
regard  this  nicety,  that  in  the  case  of  Dwgkb  YsHtf, 


Hordes  Ex*i  which  was  a  writ  of  error  to  a  judgment  in  the  Conmon 

Dbhman.    I^as,  wherein  a  verdict  had  been  rendered  for  thepb9ft» 

■  M|1  ■  tiff,  aH  the  Judges  of  K.  B.  seemed  to  iodine  to  affirm  tlte 

judgment.     And  die  reporter  adds,  "  To  be  spoken  to 

u  again.**  u  But  I  suppose  it  never  was  spoken  to  again, 

11  the  plaintiff  in  error  seeing  the  Court  Incline  against 

(a)  1  WiU.  w  him.w(«)    In  die  case  of  BetUard  v.  Lecot&fjt)  mthb 

(?)  Oc*  1805,"  Court,  which  was  after  verdict,  two  of-  the  Judges  seemed 

MS.  to  consider  the  objection  as  fatal ;  a  third  thought  *fte  %«ri 

whereas  might    be   rejected  as  surplusage  t   the  fcarA 

thought  die  defect  cured  by  die  statute  of  jeofails.     I  did 

not  sit  in  that  cause*     But  in  this  case  there  is  &#fetoknd 

decnomr;  and  the  doctrine  and  practice  has  bowmxiteflg 

established  to  be  shaken  upon  a  general  demum#<fey  ifie 

plaintiff  to  die  defendant's  plea,  die  rule  being,  that  he  who 

commits  the  first  -fault  in  pleading,  shall  Tie  ver'have  jtidg- 

(c)  l  WiU.  ment  in  his  favour  upon  a  general*  dstnwttn^)1  ■  Up* 
l09'  these  grounds  I  am  of  opinion,  that  the  District  Court 

ought  to  have  given  judgment  for  die  defendant  on  die 
demurrer ;  not  because  his  pis*  was  good,  either  in  form 
or  substance ;  but  that  the  plaintiff's  counsel,  by  demur* 
ring  to  it,  has  exposed  his  own  faulty  declaration  to  the 
scrutiny  of  the  Court* 

Judge  Roane,,   On  the  point  of  the  quod  cw^  the  de- 
claration, in  the  present  case,  is  precisely  like  tpp  ont  i* 

(d)  Oct.  1805,  die  case  of  Ballard  v.  LeavelL(d)    In  that  case,  I  declared 
Ms-  it  as.  my  opinion,  on  d*e  dafcbemion^  tfcnl  foi  <hii  n  mist, 

the  declaration  was  faulty  in  substance,  because.  ti^haif 
was  positively  averred,  nor  put  in  issue :  that  the  aver* 
"  ment,  being  the  substance  and  gist  of  the  action*  the  qrifi&» 
sioo  of  it  'wn*  not  enrsd  by  theitatike  o^^ftnls;*a«WBa 
the  plaintiff  could  not  have  judgment,  ontfee  djpt&jimfr 
To  my  opinion  in  that  case,  I  beg  leave  to  refer,  as  the 
ground  of  my  present  opinion,    ltwwt*4&tywv$W 

.:t5'  \4i  '.Wi.*4- 
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judges,  i?  that  cafiet  that  the  quod  cum  wm  mere  suf-   ©ctob«*, 
pbisage,  and  would  do  no  harm*    I  cannot,  however,,  sub-  v^^^z 
.accibe  to  -that  opinion*    An  averment  in  itself  positive  Herd's  £x^ 
may  be  Tendered  qfthtxwuc,  by  the  insertion  of  qualifying    Dishman. 

w>rda ;.  and  thii  I  take  to  be  the  effect  of  the  f  nod  aunt,  in  — — 

the  cage  before  us. 

The  declaration,  then,  being  radically  faulty?  the  case  of 
Swthv.WuU*r>  Executor  of  MicHe^a)  and  various  other  (a)  1  W<uh. 
Gase$,  shew,  us,  that  it  is  unnecessary  to  look  into  the  a*b" 
i^quent  pleadings,  and  consequently  that  the  judgment  of 
the  District  Court,  in  favour  of  the  appellee,  ought  to  he 
A5v«rsw,  and  entered  for  the.  appellant* 

•-.     1 

:JfWlg£  Fl*miho  concurred  in  opinion  that  the  judgr 
jaeftt  ipust  be  revetted*  on  account  of  the  defect  in  the 
4fecla*atkyi« 
-  *  -,  - 

ty  the  whole  Court*  (absent  Judge  Lyons,)  tbojt»49» 
mq&J  of  *h&  Biatrkt  Court  ceveraecL 


Waggoner  against  Gray's  Administrators.  saturty, 

October  8. 

ANDREW  WAGGONER  filed  a  bill  in  the  County  In  a  wit  for 
Court  Qfficrkeley,  against  the  administrators  of  David  Gray,  ^JJerogof 

a  copartnery, 
amp  partwr  <mgfctfe)  be  made  a  party  :  and  one  partner  (though  not  a  party  to 
the  suit)  can  not  he  a  witness  for  another  to  charge  their  companion  in  relation  t» 
She1  partnership. 

Q,  being  indebted  to  S.  and  S.  to  W*  if  G.  in  consideration  qf  hia  debt  to  S.  verbally 
promise  to  pay  tne  debt  of  S.  to  tit.  ;  but  TV.  does  not  thereupon  discharge  S. ;  the 
jpojd4s648  a  coilatsraliifidwtehM^  which  b  >T«id  «nd«r  the  Stats**  of  Frauds.  In 
such  case,  S.  is  not  a  competent  witness  to  prove  the  promise.  Interest  on  an  «n- 
fiqtitdated  account  ought  not  to  be  allowed. 

The  books  of  account  of  a  party  ought  to  be  taken  altogether  :  therefore,  credits 
Mfebtftdt  to  be  defected  Irdih  them  to  charge  htm,  without  admitting  the  debits 
charged  therein. 


ir/«  n» 


»o****o,    dtfietofeld,  dtargingAat,  in  the  year  IflMi'-*^ 

wsw  entered  into  between  the  complainant,  the  said  D&rid 


WqpgoMr  GV^  and  tfmiM  Slaughter,  in  the  purchase  of  certificate* ; ' 
Grwy*B  Ad-  that  Gray  was  the  acting  partner,  and  was  farnfoke4,4raa*  " 
roStli*tW0lrg'time  to  time  with  advances  of  money,  &a  by  tb&othe* 
partners  j  that  in  the  year  1792,  the  pattte*  ea*we  te>  W  «wt- 
dement  of  their  accounts,  (part  of  which  isr  eghfoi&djq 
and  that  tfte&j^fcrb&ing  considerably  indebted  to  JWogy*-  J 
w*r,  on  other  accounts,  and  not  the  partnership,  Waggoner  -' 
then  agreed  in  presence  of  Slaughter  and  Gtay,  *> J  Ifccciv*  i 
of  Gray  the  said  sum*  due  from  him*  to  Slaughter  tin  <?*>** 
count  of  the  partnership,  and  to  credit  Slaughter  with  the*-1 
anftunt ;  that  he  had  actually  given  Sk^hWto^Ctddfa, 
and  that  Grey  had  in-  his  posse*s^;ai*  acbedntfrftkelrJ 
transactions,  wfeilh  it  waa  JWyed tsighrbe  pwhuisd  |*M 
Cfwrrt,  by  his  representatives?  '  l.o  "L»«.  i^i? 

The  bfH  was  filed  in  September,  179r,a^  in  J*^«*aFV 
of  tire  same  year,  a  general  release  re£ki&g  the-partfcecdftp^ 
appears  to  Tiave  been  executed  by  Wdggonef#> -Slaughter p 
This  release  is  not  attested,  or  proved  id  any itusuifcT  *  »fitrrf 
does  it  appear  how  it  became  a  part  of  thc<rtec*#L  r  vv,1i  *m 
The  answer  denied  any  khowfe<%e  of  the  eStetfeiice  of  a 
partnership,  and  jotf  the  material  allegations  6ftfte*fei&  p? 
-Th*  deposition  of  Smith  Slaughter  wa#  -ttAeat,7 ■#*«*« 
prbvei  ^he  partnership,  and  settlement-  #f  aceoteta,  -*■; 
ctmrged  in  the  bill ;  w  that  Gray  fell  in  debt  ttf  tJW'cdm^ 
^^flalnant  15§/.  3*?  $</.  Virginia  btifrency^hkh  he  then1 
"fegrtied  to  pay  him  ;  that  at  the  same  fefifc  the^^A^e*!' 
^^vdshi'debtto  the  t&mptaiHant  ft  tonfitdfaOktoM;1^* 
t'  the  said  Gray  was.  indebted  to  tfredeponetita  cojia$de*fc-> 
^(Me  sum,' on  accbunt  pf  advances  made  b^  *i to  h^*^  to 
u  said  partnership  ;  that  the  arid  G±hy,  ihto-*greed  tfipay^ 
♦^ther  complainant  si&<6tf.  8<^;f^r^^^tatW^  b*i^ 
a  the  sum  which  he  then  fell  in  debt  ta4be^^JW4ks«^ 


(1)  *«  Complain**?  in  the  record*  bat  fhp  sense  6Wipus1y  l^ads  f* 
fhf  worji  M  deponent* 
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H  mnm^ufii$mmf^ I  that  the  complainant  the©  agreed  to  ^ocrem, 
*  credit  the  deponent  with  that  sum,  and  charge  Gray  *J^v-^j 
u  with  it  a  and  *Ao*  M^  complainant  then  finally  exonerated  wagoner 
u  $ic  dapofuntfrom  .any  further  claim  on  account  tf*oidjQtttf&A&> 
* fWinetlhifa"  .  nunUirstow. 

f^nyuw^gi^rs  vcre  appointed  by  the  Court  to  settle  the      "" 
partnership  accounts,  with  power  to  call  for  books  and  par 
pets  relating  to  &     They  reported  a  considerable  balance  „ 
due  to  the  complainant  from  the  estate  of.  Gray^  .arising . 
partly  from  \xgx^  supported  by  the  evidence  of  Slaugfiter 
0fe8*,'ftQ4  partly  from  credits  extracted  from  the  boofaof, 
G&ty* 

,JU  the  hearing,  the  defendant^  counsel  filed  exception 
torthfcieport  of  the  cananwaioncn*  ;  firxt* .because  the  e*v 
ta*e  of  Gray  wiaa  charged  with  item$  extracted  fawn  tfeftj 
credit  side  of  lus  books,  without  giving  him  crecfo  for  those 
Hpmftf^hUh  appeared  on  the  debit  side  :  tecondty+ht- 
c**^  some  of  the  item*  were  supported  by.  the,  te^timjimj- 
ofjvuth  Slaughter  alone,,  who  was  seated  in  th*  (^U  to£ 
hay*  been  *  partner  ;  and  therefore,  it  jtya*  ^ontende^  ^pt 
improper  ^itues^         %  .-...-' '* 

sThe  County  Court,  permitting,  an  argument  on  the  ex- 
ception.* imfemtet)  (thpMgfe  it  was  objected  by  .die  com-- 
jJkiatantVcpJunsel  that  it  was  then  too  late  to  receive  them,) 
sustained  them*  in.  pan  *  overruled  so  much  as  applied  to. 
thftte*tutyony  ff.  Smith  Slaughter  i  and  finally  decreed  u>.: 
favq^r  of  the  complainant  the .  sum  of  347/,  12s.  3  1,-4*/.* 
with  interest  0&355AIU.  10  1-%/.  till  paid  &c. .  Fron*. 
tUff decree  an  appeal  was  taken  to  the  Superior,  Comt  ,of> 
C&mcery  for  thfii-Stonmfw  Distpct, 

o:Tbe?  Chanqellor    reyersed  the  de&te  pi  the  County 
C^mrt*  and  (remanded  thft  cause,  for  another  account  to  be- 
t£tat<  jtfhewtpon  the  complainant  (Jfqggoner)  took  :  an  « 

Stuart,  fur  "die*  appellant,  contended  that  the  Chancd- 
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octobib,  he  being  a  competent  witness,  not  only  from  the  feet  stated 

^^  „^,  in  the  bill,  that  he  had  been  discharged  by  Waggoner,  but 

Waggoner  by  a  release  inserted  in  the  record  ;  from  both  which  cir- 

G*my*s  Ad-  cumstances,  it  would  be  impossible  for  Waggoner  tosus- 

minittpatori.  tain  ^  action  against  him  :  secondly,  in  requiring  that  the 

assumpsit  of  Gray^  should  have  been  in  writings  in  older 

to  charge  him  ;   this  being  an  undertaking  on  valuable 

consideration  to  pay  a  debt  of  Air  0001,  and  not  that  of 

another  person. 

,  Wickham^  for  the  appellee,  supported  the  decree  of  the 
Chancellor  throughout,  except  so  much  as  went  to  remaod 
the  cause  'for  a  new  account*  He  contended  that  the  bill 
should  either  have  been  dismissed,  for  want  of  proper  par- 
ties, or  that  the  decree  should  have  been  reversed,  tfad 
leave  given  to  make  Smith  Slaughter  a  party  defendant 
This  being  a  partnership  concern,  the  funds  are  for  the  be- 
nefit of  the  creditors  ;  and  no  partner  can  be  a  debtor  of 
another,  till  all  accounts  are  settled  and  the  creditors  paid. 
Gray  was  indebted  to  the  partnerships  and  to  the  partner- 
ship only*  One  partner  cannot  transfer  his  claim  to 
another  and  become  a  witness  ;  nor  can  one  partner  sue 
another  at  law.  They  are  all  equally  interested  in  Jfc 
partnership.  The  consequences  of  such  a  practice  as  m$ 
attempted  in  this  case  would  be  extremely  dangerous*  inas- 
much as  it  might  always  be  in  the  power  of  partners,  by,  a 
combination  between  them  to  select  their  own  debtor*     *, 

The  release  is  on  account  of  the  partnership  alone  }  It 
was  merely  found  amongst  papers  in  the  cause  ;  there  is  no 
proof  of  its  execution  ;— it  is  not  mentioned  in  the  biff  i 
and  how  it  got  into  the  record,  no  one  knotfs.  But  evea 
if  it  were  properly  admitted  and  fully  proved,  it  would  iwi 
vary  the  case  ;  because  the  debt  was  due  to  Slaughter  Urn- 
self,  and  he  cannot  by  transferring  a  debt,  not  transfera- 
ble at  law,  make  himself  a  competent  witness.  % 

This  cAse  falls  strictly  within  the  words  and  the  reason 
4»f  the  Statute  of  Frauds.     It  was  an  assumpsit  to  pay  the 
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debt  of  another  ;  which  must  be  in  writing,  in  order  to   oc1[^q  ** 

avoid  the  temptation  to  commit  perjury.     That  it  was  on  ^y^ 

valuable  consideration  makes  no  difference :  because  such  Waggoner 

v. 
is  not  the  language  of  the  law.     If  the  assumpsit  had  been    Qray's  A4r 

proved  by  any  person,  it  would  not  have  been  binding,  be-  nMnistrator8- 

cause  not  in  writing  ;  how  much  stronger  then  is  the  case, 

when  the  person  interested  is  the  only  person  who  proves 

it.     [Mr.  Wickham  referred  to  Roberts  on  Stat.  Frauds^ 

p.  223,  224.] 

Thursday i  October  13.    The  Judges  delivered  theii; 

opinions, 
r 

Judge  Tucker.  This  suit  was  originally  brought  in 
.  the  County  Court  of  Berkeley  in  Chancery,  by  Waggoner, 
against  the  appellees,  where  he  obtained  a  decree  in  his  far 
vour  for  a  considerable  sum  of  money  ;  upon  an  appeal  to 
fee  Chancery  Court  at  Staunton  that  decree  was  reversed  : 
and  the  following  errors  therein  were  noticed  in  the  decree 
of  reversal. 

J  first.  Because  the  Court  confirmed  the  report  of  the 
commissioners  for  so  much  of  the  account  stated  by  thema 
{relative  to  an  alleged  partnership  between  Waggoner^ 
T)avid  Gray,  deceased,  and  Smith  Slaughter,  about  the 
year  1784,)  as  was  supported  by  Smith  Slaughter's  depo- 
sition alone,  he  being  the  same  person  who  is  alleged  in 
'  the  bill  to  have  been  one  of  the  partners.  Secondly.  For 
allowing  such  parts  of  the  report  as  charge  Gray  with 
monies  alleged  by  Slaughter  to  have  been  due  to  himself' 
from  Gray,  upon  the  settlement  mentioned  in  Slaughter's 
deposition,  and  said  to  have  been  assumed  by  Gray,  to  be 
paid  to  Waggoner  ;  (for  account  of  Slaughter  who  was  al- 
so indebted  to  Waggoner  y)  there  being  no  memorandum 
In  writing,  signed  by  Gray,  or  by  any  one  authorised  by 
lum,  to  aid  that  deposition  ;  or  any  evidence  to  prove  the 
release  said  to  have  been  given  from  Waggoner  to  Slaugh- 
ter.    Thirdly.   In  allowing  such  parts  of  the  account  as 
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octobbb,  he  being  a  competent  witness,  not  only  from  the  fact  staled. 

.^ ^,  in  the  bill,  that  he  had  been  discharged  by  Waggoner^  bat 

Waggoner  by  a  release  inserted  in  the  record  ;  from  both  which  cir- 
Gr*y*8  Ad-  cumstances,  it  would  be  impossible  for  Waggoner  to  sus- 
■iimstratort.  xsah  an  action  against  him  :  secondly,  in  requiring  that  the 
assumpsit  of  Gray,  should  have  been  in  writings  in  order 
to  charge  him  ;  this  being  an  undertaking  on  valuably 
consideration  to  pay  a  debt  of  his  oxwty  and  not  that  of 
another  person* 

,  Wickham,  for  the  appellee,  supported  the  decree  of  the 
Chancellor  throughout,  except  so  much  as  went  to  remand 
the  cause  Tor  a  new  account.  He  contended  that  the  bill 
should  either  have  been  dismissed,  for  want  of  proper  par- 
ties, or  that  the  decree  should  have  been  reversed*  dtad 
leave  given  to  make  Smith  Slaughter  a  party  defendant. 
This  being  a  partnership  concern,  the  funds  are  for  the  be- 
nefit of  the  creditors  ;  and  no  partner  can  be  a  debtor  cjf 
another,  till  all  accounts  are  settled  and  the  creditors  p^kL 
Gray  was  indebted  to  the  partnership,  and  to  the  partner^ 
ship  only.  One  partner  cannot  transfer  his  claim  to 
another  and  become  a  witness  ;  nor  can  one  partner  sue 
another  at  law.  They  are  all  equally  interested  m  *£c 
partnership.  The  consequences  of  such  a  practice  at  th${ 
attempted  in  this  case  would  be  extremely  dangerous,  inas- 
much as  it  might  always  be  in  the  power  of  partners,  by  a 
combination  between  them  to  select  their  own  debtor-  * 
The  release  is  on  account  of  die  partnersKip  alone  ;  Jt 
was  merely  found  amongst  papers  m  the  cause  ;  there  is  no 
proof  of  its  execution  ; — it  is  not  mentioned  in  the.  biff  i 
and  how  it  got  into  the  record,  no  one  knows.  But  evea 
if  it  were  properly  admitted  and  fully  proved,  it  wquld  not 
vary  the  case  ;  because  the  debt  was  due  to  Slaughter  ham-' 
self,  and  he  cannot  by  trans  ferring  a  debt,  not  transfera- 
ble at  law,  make  himself  a  competent  witness.  t. 

This  case  falls  strictly  within  the  words  and. the  reason 
*f  the  Statute  of  Frauds.    It  was  an  assumpsit  to  pay  die 
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debt  of  another  ;  which  must  be  in  writing)  in  order  to  oc5QfJ"» 

Avoid  the  temptation  to  commit  perjury.     That  it  was  on  s^v^/ 

valuable  consideration  makes  no  difference ;  because  such  Waggoner 

v. 
is  not  the  language  of  the  law.     If  the  assumpsit  had  been   Gray's  A4r 

proved  by  any  person,  it  would  not  have  been  binding,  be-  nVnistrator8- 

cause  not  in  writing  ;  how  much  stronger  then  is  the  case, 

when  the  person  interested  is  the  only  person  who  proves 

it.     [Mr.  Wickham  referred  to  Roberts  on  Stat.  Frauds} 

p.  223,  224.] 

Thursday )  October  13.     The  Judges  delivered  theii; 
opinions. 

Judge  Tucker.  This  suit  was  originally  brought  in 
.  the  County  Court  of  Berkeley  in  Chancery,  by  Waggoner , 
against  the  appellees,  where  he  obtained  a  decree  in  his  far. 
vour  for  a  considerable  sum  of  money  ;  upon  an  appeal  to 
£he  Chancery  Court  at  Staunton  that  decree  was  reversed  : 
and  the  following  errors  therein  were  noticed  in  the  decree 
of  reversal. 

J  Pbrst.  Because  the  Court  confirmed  the  report  of  t  the 
commissioners  for  so  much  of  the  account  stated  by  them, 
(relative  to  an  alleged  partnership  between  Waggoner^ 
i)avid  Gray,  deceased,  and  Smith  Slaughter,  about  the 
year  1784,)  as  was  supported  by  Smith  Slaughters  depo- 
sition alone,  he  being  the  same  person  who  is  alleged  in 
the  bill  to  have  been  one  of  the  partners.  Secondly.  For 
allowing  such  parts  of  the  report  as  charge  Gray  with 
monies  alleged  by  Slaughter  to  have  been  due  to  himself 
from  Gray,  upon  the  settlement  mentioned  in  Slaughters 
deposition,  and  said  to  have  been  assumed  by  Gray,  to  be 
paid  to  Waggoner  ;  (for  account  of  Slaughter  who  was  al- 
so* indebted  to  Waggoner  ;)  there  being  no  memorandum 
in  writing,  signed  by  Gray9  or  by  any  one  authorised  by 
Mm,  to  aid  that  deposition  ;  or  any  evidence  to  prove  the 
release  said  to  have  been  given  from  Waggoner  to  Slaugh- 
ter.    Thirdly.   In  allowing  such  parts  of  the  account  as 
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octobbb,  he  being  a  competent  witness,  not  only  from  the  fact  stated 

.^ ^,  in  the  bill,  that  he  had  been  discharged  by  Waggoner %  but 

Waggoner  by  a  release  inserted  in  the  record  ;  from  both  which  cil"- 
Grty'ft  Ad-  cumstances,  it  would  be  impossible  for  Waggoner  to  sus~ 
ministrfttort.  x^in  sai  action  against  him  ;  secondly,  in  requiring  that  the 
assumpsit  of  Gray,  should  have  been  in  writings  in  order 
to  charge  him  ;  this  being  an  undertaking  on  valuably 
consideration  to  pay  a  debt  of  his  oztm,  and  not  that  of 
another  person* 

,  Wickham,  for  the  appellee,  supported  the  decree  of  the 
Chancellor  throughout,  except  so  much  as  went  to  remand 
the  cause  'for  a  new  account.  He  contended  that  the  tuft 
should  either  have  been  dismissed,  for  want  of  proper  par- 
ties, or  that  the  decree  should  have  been  reversed*  dad 
leave  given  to  make  Smith  Slaughter  a  parry  defendant. 
This  being  a  partnership  concern,  the  funds  are  for  the  \m* 
nefit  of  die  creditors  ;  and  no  partner  can  be  a  debtop  of 
another,  till  all  accounts  are  settled  and  the  creditors  peuL 
Gray  was  indebted  to  the  partnership,  and  to  the  partner^ 
ship  only.  One  partner  cannot  transfer  his  chum,  to 
another  and  become  a  witness  ;  nor  can  one  partner  sue 
another  at  law.  They  are  all  equally  interested  in  ifc 
partnership.  The  consequences  of  such  a  practice  tt  «tf 
attempted  in  this  case  would  be  extremely  dangerous^  r " 


much  as  it  might  always  be  in  the  power  of  partners,  by  a 
combination  between  them  to  select  their  own  debtor-     "  V 

The  release  is  on  account  of  the  partnership  alone  }  M 
was  merely  found  amongst  papers  in  the  cause  ;  there  is  mo 
proof  of  its  execution  ; — it  is  not  mentioned  in  the  bStu\ 
and  how  it  got  into  the  record,  no  one  knoWs.  But  even 
if  it  were  properly  admitted  and  fully  proved,  it  would  ltoi 
vary  the  case  ;  because  the  debt  was  due  to  Slaughter  him- 
self, and  he  cannot  by  transferring  a  debt,  not  transfera- 
ble at  law,  make  himself  a  competent  witness.  t 

This  c£se  falls  stricdy  within  the  words  and  the  reason 
*f  the  Statute  of  Frauds.     It  was  an  assumpsit  to  pay  tfcq 
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debt  of  another  ;  which  must  be  in  writings  in  order  to   oc* £*5a» 
avoid  the  temptation  to  commit  perjury*     That  it  was  on 


valuable  consideration  makes  no  difference ;  because  such  Waggoner 

v. 
is  not  the  language  of  the  law.     If  the  assumpsit  had  been   Gray's  A<L- 

piroved  by  any  person,  it  would  not  have  been  binding,  be-  numstrator8« 

cause  not  in  writing  ;  how  much  stronger  then  is  the  case, 

when  the  person  interested  is  the  only  person  who  proves 

it     [Mr.  Wickham  referred  to  Roberts  on  Stat.  Frauds } 

p.  323,  224.] 

Thursday i  October  13.  The  Judges  delivered  theii; 
opinions. 

Judge  Tucker.  This  suit  was  originally  brought  in 
the  County  Court  of  Berkeley  in  Chancery,  by  Waggoner  y 
against  the  appellees,  where  he  obtained  a  decree  in  his  far 
vour  for  a  considerable  sum  of  money  ;  upon  an  appeal  to 
file  Chancery  Court  at  Staunton  that  decree  was  reversed  : 
sod  the  following  errors  therein  were  noticed  in  the  decree 
of  reversal. 

1  First.  Because  the  Court  confirmed  the  report  of  the 
commissioners  for  so  much  of  the  account  stated  by  them, 
(relative  to  an  alleged  partnership  between  Waggoner^ 
t)amd  Gray,  deceased,  and  Smith  Slaughter,  about  the 
year  1784,)  as  was  supported  by  Smith  Slaughter's  depo- 
sition alone,  he  being  the  same  person  who  is  alleged  in 
the  bill  to  have  been  one  of  the  partners.  Secondly.  For 
allowing  such  parts  of  the  report  as  charge  Gray  with 
monies  alleged  by  Slaughter  to  have  been  due  to  himself 
from  Gray,  upon  the  settlement  mentioned  in  Slaughters 
deposition,  and  said  to  have  been  assumed  by  Gray,  to  be 
pai<l  to  Waggoner  ;  (for  account  of  Slaughter  who  was  al- 
so 'indebted  to  Waggoner  ;)  there  being  no  memorandum 
in  writing,  signed  by  Gray9  or  by  any  one  authorised  by 
Mm,  to  aid  that  deposition  ;  or  any  evidence  to  prove  the 
release  said  to  have  been  given  from  Waggoner  to  Slaugh- 
ter.    Thirdly.   In  allowing  such  parts  of  the  account  as 
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octobbb,  he  being  a  competent  witness,  not  only  from  the  fact  stated 

.^^  J^.  in  the  bill,  that  he  had  been  discharged  by  Waggoner ',  but 

Waggoner   by  a  release  inserted  in  the  record  ;  from  both  which  rifr- 

Grtty*»  Aa-   cumstances,  it  would  be  impossible  for  Waggoner  to  ras- 

giinistrfttort.  tain  an  action  against  him  ;  secondly ,  in  requiring  that  the 

assumpsit  of  Gray,  should  have  been  in  writings  in  order 

to  charge  him  ;   this  being  an  undertaking  on  valuable 

consideration  to  pay  a  debt  of  his  oxvn,  and  not  that  of 

another  person* 

,  Wickham,  for  the  appellee,  supported  the  decree  of  the 
Chancellor  throughout,  except  so  much  as  went  to  remand 
the  cause  Tor  a  new  account.  He  contended  that  the  bill 
should  either  have  been  dismissed,  for  want  of  proper  par- 
ties, or  that  the  decree  should  have  been  reversed,  ted 
leave  given  to  make  Smith  Slaughter  a  party  defendant. 
This  being  a  partnership  concern,  the  funds  are  for  the  be- 
nefit of  die  creditors  ;  and  no  partner  can  be  a  debtor  of 
another,  till  all  accounts  are  settled  and  the  creditors  paid. 
Gray  was  indebted  to  the  partnership,  and  to  the  partner- 
ship only.  One  partner  cannot  transfer  hjs  claim  to 
another  and  become  a  witness  ;  nor  can  one  partner  sue 
another  at  law.  They  are  all  equally  interested  m  tfe 
partnership.  The  consequences  of  such  a  practice  tt  tnif 
attempted  in  this  case  would  be  extremely  dangerous*  inas- 
much as  it  might  always  be  in  the  power  of  partners,  by  a 
combination  between  them  to  select  their  own  debtojv 

The  release  is  on  account  of  die  partnership  alone  ^  It 
was  merely  found  amongst  papers  in  the  cailse  ;  thele  is  no 
proof  of  its  execution  ; — it  is  not  mentioned  in  the  hut* 
and  how  it  got  into  the  record,  no  one  knows.  But  even 
if  it  were  properly  admitted  and  fully  proved,  it  would  not 
vary  the  case  ;  because  the  debt  was  due  to  Slaughter  him- 
self, and  he  cannot  by  transferring  a  debt,  not  transfera- 
ble at  law,  make  himself  a  competent  witness*. 

This  cise  falls  stricdy  within  the  words  and  die  reasgn 
of  the  Statute  of  Frauds.    It  was  an  assumpsit  to  pay  the 
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debt  of  another  ;  which  must  be  in  writings  in  order  to   oc  ^J11' 


avoid  the  temptation  to  commit  perjury*     That  it  was  on 


valuable  consideration  makes  no  difference ;  because  such  Waggoner 


Waggoner 


v. 


is  not  the  language  of  the  law.     If  the  assumpsit  had  been   Gray'a  A<|r 
proved  by  any  person,  it  would  not  have  been  binding,  be-  mimstrator8» 
cause  not  in  writing  ;  how  much  stronger  then  is  the  case, 
when  the  person  interested  is  the  only  person  who  proves 
it.     [Mr.  Wickham  referred  to  Roberts  on  Stat.  Frauds y 
p.  323,  224.] 

Thursday ,  October  13.  The  Judges  delivered  theii; 
opinions. 

Judge  Tucker.  This  suit  was  originally  brought  in 
die  County  Court  of  Berkeley  in  Chancery,  by  Waggoner  y 
against  the  appellees,  where  he  obtained  a  decree  in  his  far 
vour  for  a  considerable  sum  of  money  ;  upon  an  appeal  to 
ftie  Chancery  Court  at  Staunton  that  decree  was  reversed  : 
and  the  following  errors  therein  were  noticed  in  the  decree 
or  reversal. 

'First.  Because  the  Court  confirmed  the  report  of  the 
commissioners  for  so  much  of  the  account  stated  by  them, 
(relative  to  an  alleged  partnership  between  Waggoner^ 
David  Gray,  deceased,  and  Smith  Slaughter,  about  the 
year  1784,)  as  was  supported  by  Smith  Slaughter's  depo- 
sition alone,  he  being  the  same  person  who  is  alleged  in 
the  bill  to  have  been  one  of  the  partners.  Secondly.  For 
allowing  such  parts  of  the  report  as  charge  Gray  with 
monies  alleged  by  Slaughter  to  have  been  due  to  himself 
from  Gray,  upon  the  settlement  mentioned  in  Slaughter's 
deposition,  and  said  to  have  been  assumed  by  Gray,  to  be 
paid  to  Waggoner  ;  (for  account  of  Slaughter  who  was  al- 
so indebted  to  Waggoner  /)  there  being  no  memorandum 
in  writing,  signed  by  Gray,  or  by  any  one  authorised  by 
Mm,  to  aid  that  deposition  ;  or  any  evidence  to  prove  the 
release  said  to  have  been  given  from  Waggoner  io  Slaugh- 
ter.    Thirdly.   In  allowing  such  parts  of  the  account  as 
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ocTovsB,  he  being  a  competent  witness,  not  only  from  the  fact  staled 

^^2^  in  the  bill,  that  he  had  been  discharged  by  Waggoner,  but 

Waggoner   by  a  release  inserted  in  the  record  ;  from  both  which  cir- 

GrtiyV  Ad-  cumstances,  it  would  be  impossible  for  Waggoner  tosus* 

mimatratort.  xslm  an  action  against  him  :  secondly,  in  requiring  that  the 

"  assumpsit  of  Gray,  should  have  been  in  writing,  in  older 

to  charge  him  ;   this  being  an  undertaking  on  valuably 

consideration  to  pay  a  debt  of  his  oxmt,  and  not  that  qf 

another  person* 

,  Wickham,  for  the  appellee,  supported  the  decree  of  die 
Chancellor  throughout,  except  so  much  as  went  to  remand 
the  cause  Tor  a  new  account.  He  contended  that  the  bSD 
should  either  have  been  dismissed,  for  want  of  proper  par- 
ties, or  that  the  decree  should  have  been  reversed,  dft£ 
leave  given  to  make  Smith  Slaughter  a  party  defendafit 
This  being  a  partnership  concern,  the  funds  are  for  the  be- 
nefit of  the  creditors  ;  and  no  partner  can  be  a  debtor  of 
another,  till  all  accounts  are  settled  and  the  creditors  paid. 
Gray  was  indebted  to  the  partnership,  and  to  the  partner- 
ship only*  One  partner  cannot  transfer  hja  claim  to 
another  and  become  a  witness  ;  nor  can  one  partner  sue 
another  at  law.  They  are  all  equally  interested  in  m 
partnership.  The  consequences  of  such  a  practice  aamf 
attempted  in  this  case  would  be  extremely  dangerous  im*: 
much  as  it  might  always  be  in  the  power  of  partners,  tar  a 
combination  between  them  to  select  their  own  dpbkorr  t  , 
*the  release  is  on  account  of  the  partnei^ip  alone  ^ 
was  merely  found  amongst  papers  in  the  caiise  ;  there  o  fto 
proof  of  its  execution  ; — it  is  not  mentioned  in  th$  bfll^ 
and  how  it  got  into  the  record,  no  one  knows,  but  even 
if  it  were  properly  admitted  and  fully  proved,  it  would  Hot 
vary  the  case  ;  because  the  debt  was  due  to  SlOaghterwa' 
self,  and  he  cannot  by  trans  ferring  a  debt,  not  transfera- 
ble at  law,  make  himself  a  competent  witness.^ 

This  cise  falls  strictly  within  the  words  and  the  reason 
<ef  the  Statute  of  Frauds.    It  was  an  assup%psUr  to  pay  the 
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debt  of  another  ;  which  must  be  in  writing,  in  order  to   oc<5Q!|a  a' 


avoid  the  temptation  to  commit  perjury.     That  it  was  on 

valuable  consideration  makes  no  difference ;  because  such  Waggoner 


Waggoner 


is  not  the  language  of  the  law.     If  the  assumpsit  had  been    Gray's  Act 
proved  by  any  person,  it  would  not  have  been  binding,  be-  minjstrator8> 
cause  not  in  writing  ;  how  much  stronger  then  is  the  case, 
when  the  person  interested  is  the  only  person  who  proves 
it.     [Mr.  Wickham  referred  to  Roberts  on  Stat.  Frauds^ 
p.  223,  224.] 

Thursday,  October  13.  The  Judges  delivered  theic 
opinions. 

Judge  Tucker.  This  suit  was  originally  brought  in 
the  County  Court  of  Berkeley  in  Chancery,  by  Waggoner  y 
against  die  appellees,  where  he  obtained  a  decree  in  his  far 
vour  for  a  considerable  sum  of  money  ;  upon  an  appeal  to 
ftie  Chancery  Court  at  Staunton  that  decree  was  reversed  : 
and  the  following  errors  therein  were  noticed  in  the  decree 
ofreversal. 

first.  Because  the  Court  confirmed  the  report  of  t  the 
commissioners  for  so  much  of  the  account  stated  by  them, 
(relative  to  an  alleged  partnership  between  Waggoner^ 
David  Gray,  deceased,  and  Smith  Slaughter,  about  the 
year  1784,)  as  wad  supported  by  Smith  Slaughter's  depo- 
sition alone,  he  being  the  same  person  who  is  alleged  in 
the  bill  to  have  been  one  of  the  partners.  Secondly.  For 
allowing  such  parts  of  the  report  as  charge  Gray  with 
monies  alleged  by  Slaughter  to  have  been  due  to  himself' 
from  Gray,  upon  the  settlement  mentioned  in  Slaughter** 
deposition,  and  said  to  have  been  assumed  by  Gray,  to  be 
paid  to  Waggoner  ;  (for  account  of  Slaughter  who  was  al- 
so indebted  to  Waggoner  ;)  there  being  no  memorandum 
in  writing,  signed  by  Gray,  or  by  any  one  authorised  by 
torn,  to  aid  that  deposition  ;  or  any  evidence  to  prove  the 
release  said  to  have  been  given  from  Waggoner  to  Slaugh- 
ter.    Thirdly.   In  allowing  such  parts  of  the  account  as 
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toroBEft,  charge  Gray  with  interest  on  an  unliquidated  accfcifcff 
v^pV^/  (between  the  partners,)  and  on  such  items,  (military  cer- 
Waggoner  tificates,  and  indents,  granted  t#  individuals  for  interest  on 
Gra/i  Ad-  public  claims,)  as  do  not  in  their  nature  carry  interest*  And 
ministratori.  for  collecting  credits  from  die  books  of  the  intestate  Grsy^ 
(called  for  by  the  bill,)  in  order  to  charge  his  estate,withovt 
admitting  the  debits  charged  therein*  And,  Fourthly.  For 
decreeing  interest  beyond  the  time  of  the  final  decree  made 
in  the  cause.  Of  ail  these  reasons  for  the  reversal  Iper* 
fettly  approve.  Nevertheless,  I  am  not  altogether  satisfied 
with  the  Chancellor's  decree*  The  complainant's  demand 
is  founded,  firsl,  upon  a  partnership,  alleged  to  have  been 
entered  into  between  himself,  David  Grayy  deceased,  and 
Smith  Slaughter \  about  die  year  1784*  On  the  2d  of 
March)  179&,  the  parties,  as  the  bill  alleges,  came  to  a  set- 
tfemeat,  when,  as  the  biU  charges,  Gray  was  found  to  be 
considerably  indebted,  both  to  Waggoner  mi  Slaughter. 
But  the  amount  due  from  him  is  neither  set  forth  in  tj* 
bill,  nor  does  it  appear,  that  I  can  discover,  from  the  scraps 
of  paper  referred  to  as  exhibits.  For  I  take  it  for  granted 
that  the  account  headed  "  David  Gray,  deceased,"  is  n* 
part  of  the  settlement  made  by  him  five  yea&  fcfflre  his 
death.  I  take  this  paper  then  to  be  Waggoner's  own  ac- 
count and  statement,  of  which  there  is  po  other  evidence 
or  proof,  in  the  record,  but  Smith  Slaughters  deposition, 
so  justly  commented  upon  and  rejected  by  the  QmpceQor* 
Secondly.  The  bill  alleges  that  Slaughter  being  indebted  to 
Waggoner,,  he,  Waggoner,  agreed  to,  take  foment  in  Graf' 
hands  ;  and  that  he  had  given  Slaughter  credit  atsprdingfr- 
But  the  bill  charges  no  promise  or  assumpsit  whadpever, 
made  by  Gray,  to  pay  this  balance  due  fBom^Slaughfer  ts 
Waggoner  ;  nor  is  there  any  proof  of  such  an  undertaking, 
by  Gray,  except  Slaughter's  deposition  ;  in  which  he  does 
not  pretend  to  allege  that  he  gave  Gray  any  discharge  or 
acquittance  for  the  money  he  thus  assumed  to  pay  Wag* 
goner  on  his  behalf,  although  Slaughter  was  at  that  mo- 
ment about  to  leave  the  country  to  settle  in  Kentucky* 
This  transaction  took  place  more  than  five  years  before 
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death,  asl  frifefr  frotai  *  memorandum  annexed  to  djc  de-   ooT©a*a> 

feiidarftV  answer,  hearing  date  Jukf  6,  17£T;  as  a  copy  ^ ^ 

Ifofer  Gray's  books  j  and  if  I  am*  correct,  the  parties  lived   Waggiwwr 
tM%ie:  same  County  all  that  rime  without  any  demand t  .or  Gray**  Ad- 
rJ4iytaeht*made  on  account  of  that  supposed  settlement.  ^^* 
JlRit  although  I  may  mistake  the  time  that  Gray  lived  after 
"Hhe  supposed  settlement ;  the  suit  was  not  instituted  until 
JHhs 'years  and  a  half  had  completely  elapsed,  from  that  pe» 
ti&di     Now,  although  length  of  time  is  no  bar  between 
p^rtneYs,  whilst  their  accounts  are  going  on,  yet,  dealings 
TMivfag  teamed  many  yeafe  between  them,  and  there  being 
^acquiescence  in  the  state  of  things  between  them,  until 
kflfe  death  of  ode  of  them,'  the  Court  of  Chancery  will  not 
'debtee  'ah  axtouni  with  die  survivor,  but  leave  the  plain- 
~ftfffoTiist;remedy  at  law;(d)    ftat  this  ha  atrdager  cUe  (a)  2  Ven. 
*ig&i*l*tt  account ;  for  he*e  the  WlHa  brougbtby  ahe«ub-  ^£^n 
**Vfv6i*  agartiirf  the  tepreserrtitivfes  of  a  deceased  partner >; 
?4fHeVWlii  the  ease  citefdy  Ae  Ma  wa*  brought  against  itie 
5*fiH^vteV  partner.     And  even  between  living*  partntifc 
htfigih  W  rim<?  haa  been  held  a  good  bar  to  an  account)  (*)  watwit* 
**^«Nt%e«eaa*ry  Xdt  the-deiendai*  to  auchfciB,  to  avbr  jffjf^ 
8&^tos^ifr  thfctledia  hot  promise  within  sityeters,  (fcjv  edit  -212 
'^n^^yMe**  pafttcuia^y  charged  in  thetflL<b)  ^  jgt 
*W&f}*&& 4i^U/tiM 'tf»  open  Accounts  aw  continued  by  r^f/^  t 
t^Wfc^ii^t'^sVthey  are  mot  barred  by  the  fatervenricprof  w %mttSSl 
•^S^ittlgbi^  tin*  as  *nighrcrea>!e  a  ban  in  other  emm ;  gj****- 
°%&Jlfc'4*u'clfc  iccouae  be  deaeYted  by  the  plain t iff^  m  tut h  (c)Gilb.  E?. 
*fmfrv&1tittv&  texrictty  as  if  it  had  heen  fomwQy  cteaed  ;  $&jf * 
•XiWto<t«e*fo  have  been  so*     4nd  upon  this*  ground  joiht  Bhhop  of 
Vmfipiei#  hftv*  ttot '<bMn  permuted  to  pwsve  against  Ae  i?irtoSl5 
^aiejtairtfefc "«flffirt*j  Ae  balance  of  a  Jong  account  duefrroi  VfT^aU  L 

«^>^A^nywh^e  a  balance  *f  accotpst*  has  been  struck  tie-  "*ra* 
^tfKW'pakrfets,  on  th^dissoiutkta  of  their  partnemhip, 
^Hiiek^  the  case  albgfed  in  the  bill),  d*  action  atim?  will 

A  Va^II.  4H  *'     « 

.^VlUVaA     :•■      -    -.t  ■       ,  T     .,,•,,,„        ^    f,      ;r.)jC 

:ot*l   #U:r/     „>    ;t  Q*^   j;.i:i  ^ft       ^.^    **  I^Mi..;    iull 
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October,    lie   for  that  balance.fr/)     If  then  there  was  a  settlement. 

1808.  .  . 

\^^  \^-  and  Gray  found  to  be  indebted  to  the  plaintiff,  in  a  consi- 

Wtggoner   derable  sum,  as  alleged,  the  plaintiff  might  have  brought 

Gray'i  Ad-  his  action  at  law,  upon  his  assumpsit  for  this  balance,  as 
ministrator*.  well   as    any  Qther  j|Mt  ]egaj   ^^      But    he  lies  by  tiU 

(a)  2  Term  Gray1*  death,  and  then  brings  a  bill  in  Chancery,  under 
Rep.  483.       pretext  of  seeking  a  discovery,  against  the  representatives 

Levy.  Ibid,    of  Gray,  who  swear  they  know  nothing  at  all  about  the 
479  Potter  t  •  • 

Jiianeoth  ci-  partnership  ;  or  any  of  the  transactions  between  the  par- 
ted in  Wat-    ties. 
40ft  oft  tortu* 
318  Dublin        But  it  may  be  supposed  that  the  discovery  sought,  will 

Mb  e&t       ke  a  8U^c*ent  ground  to  sustain  the  bill.     His  books  and 
292  Far-      papers  are  called  for.     The  account  therein  stated  is  gar- 
bled by  the  commissioners  ;  whereas  it  ought,   if  referred 
to  at  all,  as  evidence,  to  have  been  taken  altogether*   That 
account,  as  exhibited  in  the  record,  appears  to  make  Wag*  . 
.   goner  a  debtor,  instead  of  a  creditor,  to  Gray,  to  a  consi- 
derable amount.     Where  a  bill  seeks  a  discovery  only,  the 
W  2Bn>.  Cb-  cause  ends  with  the   answer.(i)     Slaughter  being  no  party 
r.  Taylor.      to  this   suit,  either  as  plaintiff  or  defendant,  the  plaintiff's 
equity  was  confined  to  the  discovery  merely  y  for  he  had 
no  right,    separately,  to  call  for  an  accdunt  and  settlement 
of  the  partnership  concerns.     For,  although  a  bill,  where 
there  has  been  a  great  number  of  partners,  has  been  sus-;  , 
tained  when  brought  by  a  few,  in  behalf  of  themselves,  fc 
and  the  other  partners,  except  the   defendants,  yet  tha* 
is  not  the  case  here.     Waggoner  had  but  one  partner,  be- 
sides Gray,  and  he  does  not  pretend  to  sue  in  his  behalf, 
as  well  as  his  own.     He  wanted  to  make  a  witness  of  him, 
and  therefore  neither  made  him  plaintiff  nor  defendant.  - 1 
Nothing  could  be  done  upon  such  a  bill,  but  to  compel  a  . 
discovery.      Relief  was  out  of  the  question.     For,  from 
the  discovery  sought  and  made,  it  would  appear  that  the 
complainant,  and   not    the   defendants,  was  the  debtor.. 
What  decree  could  the  Chancellor  make  in  such  a  case^ 
except  to  dismiss  the  complainant's  bill  ?     I  am  at  a  loss  ^ 
for  any  other  upon  this   state  of  the  case  :  ?nd  think  it 
ought  to  have  been  dismissed,  not  only  for  this  last  reason, 
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but  because  of  the  staleness  of  the   demand,  which  with  oc™BER» 

me  is  a  cogent  reason  m  the  present  case  ;  and  moreover,  y^-^^j 

because  the  plaintiff's  remedy,  if  he  had  any  just  claim  Waggoner 

founded  on  the  pretended  setdement,  and  assumpsit  to  pay  Gray's  A<1- 
Slaughter's  debt,  was  inaCourt  of  Law.    I  therefore  think  mini8tratori' 
the  Chancellor's  decree  should  be  so  far  reversed  ;  but 
with  costs  to  the  appellees  as  the  parties  prevailing. 

Judge  Roane.  This  bill,  jthough  very  irregularly 
drawn,  seems  to  have  a  two-fold  object.  1st.  To  recover 
from  the  estate  of  Gray  a  sum  alleged  to  be  due  by  Gray 
to  Slaughter,  on  the  partnership  and  other  accounts,  as  set- 
tled in  1792,  and  which  the  plaintiff  avers  was  to  have 
been  paid  by  Gray  to  him,  on  account  of  other  debts,  and 
not  the  partnership  debts,  due  to  him  from  Slaughter: 
and  2dly.  To  discover  and  enforce  a  settlement  of  the 
partnership  accounts,  (and  private  accounts,  perhaps, 
included,)  between  the  estate  of  Gray  and  the  complainant. 

Under  the  first  aspect  of  the  bill,  it  is  to  be  remarked 
that  it  is  neither  charged  that  Gray  assumed  to  pay  this 
debt,  on  behalf  of  Slaughter,  nor  that  the  plaintiff,  in  con- 
sideration thereof,  agreed  to  discharge  Slaughter  from  the 
payment  of  it.  It  is  only  stated  that  the  plaintiff  u  did 
"  agree  there  in  the  presence  of  Slaughter  and  Gray,  to 
"  receive  of  said  Gray  the  sums  aforesaid  due  to  Slaughter 
u  from  Gray  on  account  of  said  partnership,  and  "credit 
**  Slaughter  with  the  amount."  What  is  the  case  made  by 
the  bill,  then,  but  that  Slaughter  still  remained  the  debtor 
of  the  plaintiff,  who  agreed  to  receive  and  credit  him  for 
monies  paid  by  his  debtor,  as  if  paid  by  himself?  The 
allegation  of  the  bill  that  the  plaintiff  (perhaps  years  after 
the  transaction  in  question)  had  actually  u  given  Slaughter 
"  such  credit,"  is  not  an  allegation  of  a  complete  discharge, 
or  if  it  were,  it  is  supposed  this,  the  agreement  relied  on, 
is  to  be  viewed  as  it  stood  at  the  time  it  was  entered  into. 

Our  act  of  frauds  is  precisely  similar  to  that  of  England 
touching  the  point  in  question,  and  the  distinction  between 
an  original  and  collateral  promise  has   been  often  and 
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•ctobea,    solemnly  settled  in  that  country.      That  distinction 

1808- 
n^^^^,   to  be  this  j  that  where  the  person  on  whose  behalf  the 

Waggoner   promise  is  made,  is  not  discharged,  but  the  person  pro* 
Gray**  Ad-  mising  agrees  to  see  the  debt  paid,  so  that  the  promisee 
ministratora.  j^  a  douoie  remedy?  the  promise  is  considered  as  collate* 
ral  and  must  be  in  writing ;  but  where  the  promiscr  under- 
takes to  become  the  paymaster  it  becomes  immediately 
(a)    Bobm*  his  debt  and  he  is  liable  without  writing,  fa)     To  apply 
Frauds,  333.  this  doctrine  to  the  case  ,  before  us,  Graff  did  neither  pro* 
raise  to  pay  the  debt  in  question ;  or,  if  he  did,  the  effect 
thereof  was  only  to  see  the  debt  paid,  the  original  debtor 
being  still  held  responsible;     Gray,  therefore,  could  not 
be  charged  on  such  a  promise  unless  it  were  in  writing. 
It  is  of  no   importance,  to  weaken  this  conclusion,  that 
Gray  was  in  effect  paying  his  own  debt :  paying  it  to  the 
plaintiff  instead  of  Slaughter.     This  only  proves  that  he 
had  a  consideration  for  his  promise,  viz,  his  paying  his 
own  debt  to,  or  getting  discharged  from  the  claim  of 
Slaughter.     In  the  case  of  a  collateral  promise  a  considera- 
tion is  always  necessary,  and  the  statute  which  requires  a 
(4)  lb.  307,  writing  does  not  dispense  therewith.^)     This  case  then 
*  is  not  different  from  the  ordinary  one,  on  the  point  of 

'the  consideration.  The  debt  was  originally,  and  still  con* 
tinues,  (he  not  being  discharged,)  the  debt  of  Slaughter  i 
and  the  promise  in  question  is,  therefore,  a  promise  to  pay 
the  debt  of  another. 

This  view  of  the  case  makes  it  unnecessary  to  discuss 
the  legality  of  Slaughter's  testimony ;  inasmuch  as  if  there 
were  fifty  unexceptionable  witnesses,  they  would  not  ena- 
ble us  to  get  over  the  objection  arising  out  of  the  statute, 
I  will  merely  say,  however,  that  I  do  not  at  present  see 
that  he  is  disinterested.  His  not  shewing  a  discharge 
otherwise  than  by  his  own  testimony,  and  the  release  m  the 
record  not  being  proved,  it  would  be  of  dangerous  conse- 
quence to  permit  him  to  recover  (as  it  were)  a  debt  of  his 
own,  by  his  own  testimony. 

As  to  the  other  aspect  of  the  case ;  in  a  suit  for  setting 
the  concents  of  a  copartnery,  every  partner  should  be 
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made  a  party,  sathat  a  complete  and  final  decree  may  be  ren-    •^tobbk, 
dered  among  the  parties*    I  therefore,  concurring  with  the  ^^  ^^ 
Chancellor  in  the  grounds  of  the  decree  he  has  rendered,   Waggoner 
as  far  as  he  goes,  think  he  erred  in  proceeding  to  zjinal  de-  Gray's  Ad* 
cree  until  Slaughter  via  made  a  party.     In  this  position,  I  minigtrators. 
Hill  warranted  by  the  opinion  of  this  Court,  in  the  case  jof 
Ta&qfcrro  v.  Thornton^  and  many  other  cases  which  have 
been  decided*      But  this  ground  of  reversal  being  for  the 
benefit  of  the  appellee,  and  the  appellant  not  having  com- 
plained of  it,  or  demanded  that  Slaughter  should  be  made, 
a  party  in  his  bill,  the  appellee  is  entitled  to  his  costs  as  the 
party  prevailing. 

Judge  Fleming.  I  am  of  opinion  that  the  decree  of 
the  Superior  Court  of  Chancery,  reversing  that  of  the 
County  Court  of  Berkelyy  is  correct  so  far  as  it  goes,  for 
the  reasons  therein  stated*  1st.  In  rejecting  so  much  of  the 
account  stated  in  the  report  of  the  commissioners,  as  is 
supported  by  the  deposition  of  Smith  Slaughter  alone* 
2dly*  In  rejecting  so  much  of  the  report,  as  charges  the 
defendant's  intestate  with  monies,  alleged  by  the  said 
Slaughter  to  have  been  due  to  himself  from  the  said  intes- 
tate, and  by  him  to  have  been  assumed  to  be  paid  to  the 
complainant ;  it  appearing  to  me  that  Slaughter  y  notwith- 
standing the  pretended  release,  to  which  there  is  no  wit- 
ness, was  an  interested,  and,  therefore,  an  incompetent 
witness*  ddly*  In  rejecting  so.  much  of  the  report,  as 
charges  the  defendant's  intestate  with  interest  on  an  unli- 
quidated account,  and  on  such  items  as  do  not  in  their  na- 
ture jcarry  interest,  and  so  much  thereof  as  collects  credits 
from  the  books  of  the  intestate,  in  order  to  charge  his 
estate  without  allowing  the  debits  charged  therein*  4thly* 
For  the  error  of  the  County  Court  in  decreeing  interest 
on  items  not  carrying  interest,  in  terms  to  be  computed  till 
the  time  of  payment,,  and  beyond  the  time  of  entering 
their  final  decree* 

I  am,  therefore,  for  affirming  the  decree  of  the  District 
Court  of  Chancery,  with  a  small  addition,  instead  of  dis- 
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•c-roBBt,  missing  the  bill  of  the  appellant,  who  has,  probably,  a  just 
^^  l^j  claim  for  something  against  the  estate  of  the  intestate  Gray, 
Waggoner  which  I  would  not  preclude  him  from  pursuing  by  any 
Gray's  Ad-  ^8^  means  in  his  power ;  making  Slaughter  a  party,  wfckk 
miniitratoTi.  seems  to  be  necessary,  as  the  whole  appears  to  have  arisea 
"" ■—"—"""  from  the  partnership  of  the  parties  which  commenced  in 
the  year  1784. 


Monday,  Purvis  against  Hill. 

October  10. 

The  death  of  THIS  was  an  appeal  from  a  judgment  of  the  District 
the  DlaStiff  ^ourt  °^  Fredericksburg,  rejecting  the  petition  of  the  ap- 
prenous  to  pellant  for  a  writ  of  error  coram  nobis. 
in  ejectment,  *n  May,  1801,  a  judgment  in  ejectment,  in  the  name  of 
U  no  ground  John  Doe,  lessee  of  Henry  Hill,  was  rendered  against 
error  coram  Purvis,  the  tenant  in  possession.  At  the  October  term, 
J^Jtan^^  1803,  Purvis  petitioned  the  Court  for  a  writ  of  error  coram, 
that  circum-  nobis,  and  assigned  for  error  in  fact,  that  Hill,  the  lessor 
not  stated  in  of  the  plaintiff,  was  dead  at  the  time  of  the  rendition  of  the 
the  record,  judgment.  The  Court  refused  to  grant  the  prayer  of  the 
rity  for  costs  petition,  stating  as  the  ground  of  the  refusal,  that  the  death 
J^SJZTan  °f  H*11)  tf  true»  would  not  have  abated  the  ejectment;  that 

ejectment      ^he  sujt  j^d  be;en  xj\s&  on  its  merits ;  and  that  the  writ  of 

does  not  a- 

bate  by  the  possession  had  long  since  been  awarded. 

letter  of  the      Purvis  appealed  to  this  Court,  and  gave  bond  and  secu- 

plaintiff.        rity  to  Hill  (the  man  stated  by  him  to  have  been  dead) 

for  prosecuting  the  appeal. 

The  Attorney-General,  for  the  appellant. 

Botts,  for  the  appellee. 

The  cause  was  submitted  without  argument,  the  At- 
torney-General, for  the  appellant,  admitting  that  the 
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#  • 

of  Kinney  v.  Beverley(a)  had  solemnly  settled  the  poiiit,    octobeb, 
that  an  ejectment  did  not  abate  by  die  death  of  the  lessor  v^N>^, 
of  the  plaintiff;  but,  it  having  been  decided  in  the  case  of     Purvis 
Carter  v.  Washington^)  that  security  for  the  costs  ought       Hiil 
to  be  given,  it  might  be  a  question  for  the  consideration  of  — — 
the  Court,  whether  it  would  not  be  error  to  proceed  in  the  jS^f.  531. 
ejectment  without  giving  such  security.  W  Jnte»  P- 


845. 


Tuesday,  October  11.     By  the  whole  Court,  (absent 
Judge  Lyons,)  the  judgment  of  the  District  Court  was 

AFFIRMED. 


Price  against  Strange.  ckS^o. 

THE  Attorney-General,  as  a  preliminary  point,  moved  An  «*•  of 
to  dismiss  the  appeal,  which  he  contended,  had  been  im-  Court  of 
properly  allowed,  in  this  case,  by  the  late  Chancellor.  Chancery  re- 

The  facts  were  these :  Strange  filed  a  bill  in  the  Superior  injunction, 
Court  Of  Chancery  for  the  Richmond  District,  praying  for  anew  trillof 
an  injunction  to  a  judgment  of  the  County  Court  of  Flu-  J"  ^*Ud  ** 
varma,  on  the  ground  that  die  cause  had  been  tried  in  his  interlocutory 
absence,  at  a  time  when  he  was  disabled  from  attending  SSi^J^? 
Cotort  by  severe  indisposition,  and  also  that  his  attorney  P«*l  can  be 

allowed 

had  neglected  to  attend  to  his  business;  that  the  suit 
having  been  tried  on  the  last  day  of  the  term,  he  was  de- 
prived of  an  opportunity  of  moving  for  a  new  trial  till  the 
next  Court,  when,  before  a  different  set  of  magistrates,  he 
made  the  attempt,  but  it  proved  unsuccessful.  He  stated 
a  variety -of  matter  for  the  interposition  of  a  Court  of 
Equity. 

The  Chancellor  granted  the  injunction ;  but,  upon  the 
coming  in  of  the  answer,  dissolved  it.  At  a  subsequent 
day,  he  reinstated  the  injunction,  and  directed  a  new  trial 
of  the  issue  at  law.  From  this  Order,  Price  took  an  ap- 
peal. 
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October,        The  Atternry-Getlermti'fot  the  appellee,  insiated-that  the 

v^!^/  order  of  the  Chancellor  was  a  lrferte  interiocutbrjr  pjaiecd* 

Price-      ing  in  the  cause,  instituted  for  the  purpose  ctf?flsfatoMflg 

Stnmee.    *^g  COBflc>eHce  »•  to  *b*  merits  of  the  que6tfcaft,  befoafhc 

—  could  be  prepared  to  render  a  final -decree*    Although  at 

appeal  might  be  allowed,  by  the  Chancellor,  front; 

locutory  decree,  yet  it  must  be  audi  a  decree  as  1 

disaffirmed  some  right  of  either  party.(l) 

Randolph,  for  the  appellant,  contended,  that  thia  waa  mri 
the  ordinary  case  of  an  interlocutory  order.  Price  had 
obtained  a  judgment  at  law ;  and  the  object  afiStottngft 
bill  was  to  have  a  new  trial*  By  granting  a  new  trial  of 
,  the  issue  at  law,  die  right  of  Stvaage. hud  beafr  i^Erse^ 
and  that  of  Prke  ifaaffirmrcL  .  As  long  as  the  orderfct* 
new  trial  remained  unexecuted,  the  judgment  of  JVtofc 
would  be  suspended  by  the  injunction*  -  ;.-*  *-;  I 

t  ,     .  *.  -i  ,iv-  ?:M-pi 

Thursday*  October  13.     The  Jndgea  ^eliwr^liatai% 

*  Judge  Ttfcua.    ThU  wjm  an  iajunctioatoiarj 
$t  few    The  ChanceDqr*  on  a  motioa  for  itkat 

<  •     *        .>   ;  ..    ha*    *:*rJt**  .  tT'09 

,  (1)  The  Uw,  by  wbiefc  the  Court  of  Chf^>o^^a||UvfM4tojMfr 
appeals  from  interlocutory  decrees,  is  in  tbeae  word* ;  «  U  AnMh» 
«'  lawful  for  the  High  Court  of  Chancery,  upon  any  interlocuto^decftCi 
'^ where  the  right  claimed  shall  have  Keen  atfirntedijor  disafSrmSt'f? 
*  grs*t»  to  Kb  disotetfen*  an  appeal  to  the  Court  <#  Appedv&tfc'tilifi 
'•  Court  of  Chancery  «b*N  be  of  optnioa,  tbat  the  gmrtiog^tf.tfMrh^ 
••  peal  will  contribute  to  expedition,  the  saviny  of  * tpooy,-  jhsj  |fc 
*«  therance  of  justice,  or  the  convenience  of  parties,",  S^e  4fcf>  <Ml 
yol.Lp.  375.  V  ***** 

Undertint  act,  H  has  been  held,  that  akhougfc  the  &gb  C&tfjf 
(frmctry  ai&t  *#o*  *a  appeal  f ram  m .  iafcitowitmy  gegfee»  ^lO 
tV  Court  of  Appeals  could  wot  do  it  i  W  &'4NqM*&  Mmy*m 
Lewi*.  2.  That  appeals  from  interlocutory  decree*,  must  be^aty***^  j| 
at  all,  by  the  Chancellor  in  Court,  and  not  by  the  Judge  in  ^acafttak 
Jute,  p.  12.  t>c*oney  \.Wrtgkt  The  Prt9idert>'lfc.  of  fftUtam  «4f  M*j 
CoUtgt  v.  Xee»#  JSxscvior*  sad  Fkifax  v.  Must9*  JSxeattor*      r       > 
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dissolved  the  injunction ;  but  at  another  day  reinstated  it,   octoisk, 
and  directed  a  new  trial,  and  that  the  verdict  should  be 
certified  to  the  Court  of  Chancery.     From  this  order  an 
appeal  was  taken* 

The  verdict  not  having  been  set  aside  altogether,  but  ■  ■■ 
only  anew  trial  directed,  in  order  to  inform  the  conscience 
of  the  Chancellor,  I  am  of  opinion  that  the  right  was  not 
so  far  determined  as  to  authorise  an  appeal ;  and  that  this 
appeal  should  now  be  dismissed  as  having  been  prema- 
turely allowed* 

Judge  Roams.  This  is  an  appeal  from  an  order  of  the 
Court  of  Chancery,  reinstating  an  injunction,  which  had 
been  dissolved,  and  directing  another  trial  of  the  issue,  in 
the  action  at  law,  in  which  the  judgment  enjoined  was  ren- 
dered. 

I  presume  that  so  much  of  .this  order  as  reinstates  die 
injunction,  is  as  little  the  subject  of  an  appeal,  as  an  order 
grafting  an  injunction ;  and  in  that  case,  the  allowance  of 
the  injunction  by  the  Judge  neither  affirms  nor  disaffirms 
the  right  of  die  defendant  to  avail  himself  of  his  judgment 
at  law,  but  merely  suspends  die  etfect  of  such  judgment, 
until  the  further  order  of  the  Court,  or  until  the  matter 
can  be  heard  in  equity.  That  case,  therefore,  does  not 
come  within  the  act  of  1798,  fa)  which  extends  only  to  (<0  Rev.  Code, 
cases,  where  a  decision  upon  M  the  right  claimed,"  shall  ^375  °' 
have  been  given,  although  a  final  decree  has  not  been  ren- 
dered in  the  cause.  It  is  a  solecism  to  say,  that  an  appeal 
lies  for  the  purpose  of  correcting  an  erroneous  opinion  of 
an  inferior  Court,  in  a  case,  in  which,  in  fact,  no  decision 
has  been  given.  :  Neither  is  the  case  otherwise,  in  relation 
to  that  part  of  the  order,  which  directs  another  trial  of  the 
isaue.  This  award  of  a  new  trial  has  no  manner  of  effect 
upon  the  rights  of  either  party  $  but  is  only  preparatory  to 
a  decision  thereupon,  to  be  afterwards  rendered.  It  is  not 
by  virtue  of  the  award  of  the  new  trial,  but  in  consequence 
of  the  granting  or  reinstating  the  injunction,  that  the  rigjbt 
Vol.  U.  41 
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The  Attornry-Gaurtdi'fat  the  appellee,  i«iat*<Hh*»t 
order  of  the  Chancellor  was  a  intern-  interloctifory  pfeiuA 
ing  in  the  cause,  instituted  for  the  purpose  rfrwictmm% 
hit  conscience  as  to  the  merits  of  the  questicet,  befetfc*hc 
could  be  prepared  to  render  a  final -decree*  Although  w 
appeal  might  be  allowed,  by  the  Chancellor,  fran<afi  i 
locutory  decree,  yet  it  must  be  such  a  decree  as  i 
dimfirmed  some  right  of  either  party.(l) 

Randolph,  for  the  appellant,  contended,  thatthia  wat«t 
the  ordinary  case  of  an  interlocutory  order.  Price  had 
ebtajned  a. judgment  at  lav;  and  the  object  of  \y<nt«^# 
bill  was  to  have  a  new  triaL  By  graining  *  tutw  tiial  of 
the  issue  at  law,  due  right  of  Strange  .had  bewfr  itftrmid} 
and  that  of  Prke  disaffirmed.  .  As  long  a*-tfafe  onkerfctS 
new  trial  remained  unexecuted,  the  judgment  of  fVtfik 
would  be  suspended  by  the  injunction*  T  -;«—;! 
i  .       .     .  .       .  -  "  ,  t  -i  ti;  ■.,*u*pi 

Thursday,  October  U.     The  Judges  ^die^re^diidtei^ 

.1  .  •.  \  i  .     ,  .  ■  -:_.  .^it.  >rfj  lo  Jirpi  *?J 

*  Ju4ge  Thcke*.  Tttt  wet  an  iajunctitotof arL 
atkw»    The  ChanceDqr,  on  a  motioa  fofJdwt 

,  (1)  TheUw,  by  which  the  Court  of  'wTTf)]iir  Jt  JfWMI  I  ,gH* 
appeals  front  interlocutory  decreet,  is  in  these. woqja:  'Mtjfpjkfc 
•• lawful  for  the  High  Court  of  Chancery,  upon  any  inter loc&tory  d^aKe* 
"where  the  right  claimed  shall  have  been  aWiAe*!1  oF  cfitVfljrme^? 
^great*  In  its  dUctotleh*  an  appeal  to  the  Court  AT  Appedst&d&togB' 
««  Court  of  Chancery  •hall  be  of  opinio*,  that  the  .gontaiy af;  W^laf  f 
••  peal  will  contribute  to  expedition,  the  saving  of  G&peAae^^ffci 
*«  therance  of  justice,  or  the  convenience  of  parties,9*-  Se$  -&%fi/k* 
vol.  Lp.  375.  * 

Jtafer  thit  *ct,  H  has  been  held,  that  atthottgh  the  &&&£&& 
Qkanocj  night  allow  an  appeal  from  an  itmtotulit/  fleer  e<»  *JMW> 
the  Court  of  Appeal*  could  *o%  d*  it*  i  Met-  W,#*tf*M3>.  Jhtjefai 
Xrwu.  2.  That  appeals  from  interlocutory  de^ee^muat  fre,  "lfa?*t^  jt 
at  all,  by  the  Chancellor  in  Court,  and  not  by  the  Ju^ee  in  T^flyii- 
Afi*e>  p.  12.  4)<ifbmy  v.  TTrtgkt  The  ^tw&ni^&c.  of  ifttitam,  am  mp 
Coikgt  t.  Let**  JSxscaar*  and  Fkifax  v.  Afv*>#  Kxtaaor*.      n     *V 
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dissolved  the  injunction ;  but  at  another  day  reinstated  it,   octoih, 
and  directed  a  new  trial,  and  that  the  verdict  should  be 
certified  to  the  Court  of  Chancery.     From  this  order  an 
appeal  was  taken* 

The  verdict  not  having  been  set  aside  altogether,  but  ■  ■■ 
only  anew  trial  directed,  in  order  to  inform  the  conscience 
of  the  Chancellor,  I  am  of  opinion  that  the  right  was  not 
so  far  determined  as  to  authorise  an  appeal ;  and  that  this 
appeal  should  now  be  dismissed  as  hairing  been  prema- 
turely alio  wed* 

Judge  Roams.  This  is  an  appeal  from  an  order  of  the 
Court  of  Chancery,  reinstating  an  injunction,  which  had 
been  dissohrod,  and  directing  another  trial  of  the  issue,  in 
the  action  at  law,  in  which  the  judgment  erijoined  was  ren- 
dered. 

I  presume  that  so  much  of  .this  order  as  reinstates  the 
injunction,  is  as  little  the  subject  of  an  appeal,  as  an  order 
granting  an  injunction ;  and  in  that  case,  the  allowance  of 
the  injunction  by  the  Judge  neither  affirms  nor  disaffirms 
the  right  of  the  defendant  to  avail  himself  of  his  judgment 
at  law,  but  merely  suspends  the  effect  of  such  judgment, 
until  the  further  order  of  the  Court,  or  until  the  matter 
can  be  heard  in  equity.  That  case,  therefore,  does  not 
come  within  the  act  of  1798,(a)  which  extends  only  to  (a}Xev.Code, 
oases,  where  a  decision  upon  *  the  right  claimed,"  shall  p°3^ c* 
have  been  given,  although  a  final  decree  has  not  been  ren- 
dered in  the  cause.  It  is  a  solecism  to  say,  that  an  appeal 
lies  for  the  purpose  of  correcting  an  erroneous  opinion  of 
an  inferior  Court,  in  a  case,  in  which,  in  fact ^  no  decision 
has  been  given.  Neither  is  the  case  otherwise,  in  relation 
to  that  part  of  the  order,  which  directs  another  trial  of  the 
issue.  This  award  of  a  new  trial  has  no  manner  of  effect 
upon  the  rights  of  either  party ;  but  is  only  preparatory  to 
a  decision  thereupon,  to  be  afterwards  rendered.  It  is  not 
by  virtue  of  the  award  of  the  new  trial,  but  in  consequence 
of  the  granting  or  reinstating  the  injunction,  that  the  rigjbt 
Vol.  II.  41 
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octobe*,    of  the  defendant  is  affected :  but  that  right  is  affected  (at 
K^^  ^j  is  before  said)  by  no  decree,  affirming  or  tBsqfirmmg  lift 
*Priae       same,  but  only  by  an  order  enjoining  or  suspending  ic 
Strange.'         I  am  therefore  of  opinion,  that  the  Court  of  Chaacety 
-*•«— had  no  right  to  grant,  nor  this  Court  to  entertain^  this  ap- 
peal, but  that  it  ought  to  be  dismissed,  and  the  cajme  toft 
back  to  be  proceeded  in. 

Judge  Fleming  said,  it  was  the  unanimous  opinion  of 
the  Court,  that  the  appeal  had  been  prematurely ; 
and  ought  to  be  dismissed. 


%££*fy       Court's  Trustees  and.  Executor  agabmt  £raig. 

On  abiU  to  CRAIG  instituted  a  suit  in  the  late  High  Court  6tGh^ 
specific  exe-  cery  against  Coutts,  to  compel  the  specific  executfte'fcf'i 
^™nof /contract  whereby  Coutts  agreed  to  convey t»  Croig&t 
greement,  if  tenement,  in  the  city  of  Richmond,  then  iii  the  obcotf&km 
ant.  it^hU  of  Hicks  md  CampbeH,  Aus  described  in  tin* aWfcte xrf 
answer,  de-  agreement:  "which  tenement  contains  two  stores^  die 
interpret*-     u  small  brick  house  which  Dr.  Cringan  has'his  Ao^ii, 

wWchtlare0f  **  and  a  kr8e  lumber-house>  and  the  lot  of  grouttfrestiftt 
peart  obvi-  **  ing  to  Crouch's  line.""         x  '  * 

ing  tc^Us  *     F°r  Ae  above  property,  Craig  was  to  pay  ly89C£*U. 

words,  parol  t}^  houses  and  lot  in  Manchester,  called  *  $0*£ft  te*c- 

evidence   on  , 

the  part    of  "  mem,"  at  the  price  of  900/.  and  theresidtteh*  bdnds'lft'be 

^^P1^;  assigned  by  Craig  on  or  before  a  stipulate*  pttioA  '  the 

misaible  to   bill  stated  the  purchase,  and  boundaries  of  the  tfrermot; 

cxp  am  i       ^at  Craig  had  always  been  ready  to  comply  wkh-the  •Go- 


tract  on  his  part ;  had  actually  delivered  the  temunal  b 
Manchester,  and  assigned  bonds  to  C<Mts\  to  IKttMytht 
.amount  of  the  purchase-money;  but  that  £tom,  under 
various  frivolous  pretexts,  had  refused  t<>  convey  Ae  mne- 
mem  in  Richmond,  positively  denying  tUfctt  the  contract 
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embraced  as  much  ground  as  was  contended  for  by  Craig*   octobe^, 
The  answer  of  Coutts  moreover  alleged,  that  it  was  out  of  v^8^^ 
the  power  of  Craig  to  make  a  good  title  to  Goode*s  tene-      Coutt's 
ment,  in  consequence  of  which,  and  of  the  delay  which    rmt^^c- 
-had  occurred,  he  had  been  deprived  of  an  opportunity  of      Cr/l& 
selling  it,  and  thereby  had  been  compelled  to   submit  to  ~mmmm 
great  sacrifices  of  property;  that  he  never  contemplated 
a  sale  to  Craig  of  more  ground  than  that  oh  which  the 
.houses  were  erected ;  and  that  even  Craig  himself,  at  the 
time  of  the  contract,  did  not  expect  to  receive  a  conveyance 
for  the  vacant  ground,  for  which  he  now  contends.     Un.- 
derthese  circumstances,  CoutU  relied  that  a  Court  of  Equi-     - 
ty  would  not  decree  him  to  convey  the  tenement  in  Rich* 
inoiui  to  Craig;  but  expressed   a  willingness  to  refund 
whatever  he  had  received,  in  part  execution  of  the  contract* 
The  exhibits  filed  in  the  cause,  shewed  a  small  balance,  due 
in  bonds,  from  Craig  to  Coutts  ;  but  it  also  appeared,  that  the 
tenement  in  Richmond,  had  previously  to  the  sale  to  Craig, 
-■■  been  incumbered  by  Coutts  with  a  deed  of  trust,  of  which 
-  Craig  had  no  notice  at  the  time ;  the  amount  of  which^ 
a  added  to  the  payments  already  made  by  Craig,  greatly  ex- 
i  eeeded  the  original  purchase-money, 
v:  *    A  great  number  of  depositions  were  taken  on  both  sides* 
.-  On  the  part  of  Craigr  the  deposition  of  the  person  who 
drew  the  articles,  together  with  several  others  who  were 
present,  or  had  previously  been  in  treaty  for  the  same  prq«- 
petty,  proved  the  boundaries  of  the  tenement  to  be  as 
contended  for  by  Craig;  and  -that  he  was  to  have  the 
-  whole  lot  without  any  reservation.     It  was  further  proved, 

*  that  Craig  was  able,  and  had  always  .been  willing,  to  com- 
ply with  the  contract  on  his  part.  On  the  other  side,  it 
KFa»  proved  that  Coutts  had  made  great  sacrifices  to  raise 
money*  which  he  alleged  arose  frpm  his.  not  being  able  to 

•  obtain  a  title  for  "  Goode^s  tenement*"  from  Craig;  and, 
moreover,  an  attempt  was  made  to  shew,  that  the  tenement 
In  Richnumd,  as  occupied  by  Hicks  and  Campbell,  did  not 
Comprehend  thegrpund  in  dispute. 
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ocToBtt,    of  the  defendant  is  affected :  but  that  right  is  affected  (at 
K^^  ^h^1  is  before  said)  by  no  decree,  affirming  or  dteaftrmmg  tbt 
-  -Price      same,  but  only  by  an  order  enjoining  or  suspending  it 
Strang*:         I  am  therefore  of  opinion,  that  the  Court  of  Ctaacorv 
-*•«— had  no  right  to  grant,  nor  this  Court  to  enttertarny  this  ap- 
peal, but  that  it  ought  to  be  dismissed,  and  the  ca»e  ac* 
back  to  be  proceeded  in. 

Judge  Fleming  said,  it  was  the  unanimous  opinion  of 
the  Court,  that  the  appeal  had  been  prematurely ; 
and  ought  to  be  dismissed? 


WtdntxUy,       Coutt's  Trustees  and  Executor  against  6nd*. 

October  \%  „  ®  ^ 

On  a  bill  to  CRAIG  instituted  a  suit  in  the  late  High  Court  dfCfcrt* 
specific  exe-  cei7  against  Coutts,  to  compel  the  specific  exeeuritettf  •• 
written0 a- acontract  whereby  Coutts  agreed  to  convey wCrtjght 
greement,  if  tenement,  in  the  city  of  Richmond,  then  in"  tke  otco{fe*9oi 
ant  treS  of  ^,ci*  and  C<™pbe!l,  thus  described  in  th<*  artfcl*  tf 
answer,  de-  agreement:  "which  tenement  contains  two' stare*,  die 
interpret*-  u  small  brick  house  which  Dr.  Cringan  ha&'hUdtopJn, 
wMchUarCOf  "  and  a  larSe  lumber-house,  and  the  lot  of  groun4  e*W»d- 
peart  obvi-  ^  ing  to  Crouch*  s  line.'*         v  •  .  *    - 

ing  to  its         F°r  the  above  property,  Craig  was  to  pay  l,£00£>viz. 

words,  parol  the  houses  and  lot  in  Manchester,  called  *  $0*fW**e- 

evidence    on  . 

the  part    of  "  mem,"  at  the  price  of  900/.  and  the  residue  m  bdmUrlsvbe 

^^pl^:  assigned  by  Craig  on  or  before  a  stipulate**  ^trtoA  '  the 

missible  to   bill  stated  the  purchase,  and  boundaries  of  the  arrenrat; 

that  Craig  had  always  been  ready  to  comply  wfththe  €*»- 

tract  on  his  part ;  had  actually  cjeftvered  the  tcneacf  b 

Manchester,  and  assigned  bonds  to  Coutts,   loneirtytht 

.amount  of  the  purchase-money;  but  that  Cottts,  under 

various  frivolous  pretexts,  had  refused  t6  convey  Ae  «ne- 

mem  in  Richmond,  positively  denying  Akt  the  cowaet 
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vmbraeed  as  much  ground  as  was  contended  for  by  Craig.   October, 
The  answer  of  Coutts  moreover  alleged,  that  it  was  out  of  vj^^p/ 
the  power  of  Craig  to  make  a  good  title  to  Goode*s  tene-      Coutf  s 
Bient*  in  consequence  of  which,  and  of  the  delay  which    wt^***** 
'had  occurred,  he  had  been  deprived  of  an  opportunity  of      Craig. 
selling  it,  and  thereby  had  been  compelled  to   submit  to  ~mmmm 
great  sacrifices  of  property ;  that  he  never  contemplated 
a  sale  to  Craig  of  more  ground  than  that  oh  which  the 
.feouflta  were  erected;  and  that  even  Craig  himself,  at  the 
title  of  the  contract,  did  not  expect  to  receive  a  conveyance 
for  the  vacant  ground,  for  which  he  now  contends.     Un- 
der these  circumstances,  Coutts  relied  that  a  Court  of  Equi- 
ty would  not  decree  him  to  convey  the  tenement  in  Rich- 
tnond  to  Craig;  but  expressed   a  willingness  to  refund 
whatever  he  had  received,  in  part  execution  of  the  contracts 
The  exhibits  filed  in  the  cause,  shewed  a  small  balance,  due 
in  bonds,  from  Craig  to  Coutts  ;  but  it  also  appeared,  that  the 
teaerant  in  Richmond,  had  previously  to  the  sale  to  Craig, 
,  been  incumbered  by  Coutts  with  a  deed  of  trust,  of  which 
-Craig  had  no  notice  at  the  time;  the  amount  of  which^ 
*  added  to  the  payments  already  made  by  Craig,  greatly  ex- 

t  eeeded  the  original  purchase-money. 

v :  A  great  number  of  depositions  were  taken  on  both  sides. 
On  the  part  of  Craig,  the  deposition  of  the  person  who 
drew  tfae  articles,  together  with  several  others  who  were 
present,  or  had  previously  been  in  treaty  for  the  same  prQ*- 
perty,  proved  the  boundaries  of  the  tenement  to  be  as 
contended  for  by  Craig;  and  .that  he  was  to  have  the 

- .  whole  lot  without  any  reservation.  It  was  further  proved, 
that  Craig  was  able,  and  had  always  .been  willing,  to  com- 
ply with  the  contract  on  his  part.  On  the  other  side,  it 
was  proved  that  Coutts  had  made  great  sacrifices  to  raise 
money*  whteh  he  alleged  arose  from  his  not  being  able  to 

>   obtain  a  title  for  "  Qoode^s  tene.ment^"  from  Craig;  and, 

•  moreover,  an  attempt  was  made  to  shew,  that  the  tenement 
Itt  Richmond,  as  occupied  by  Hicks  and  Campbell,  did  not 
Comprehend  the  ground  in  dispute. 
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October,       The  Jbtorntt^Getler&li4fat  the  appellee,  insisted  th*U» 
i^JL,  order  of  the  Chancellor  wtm  a  mferte  interlocutory  protoodV 
Price'      ing  in  the  cause,  instituted  for  the  purpose  of  ?infoiniflg 
gt^Jjjr  *  his  conscience  as  to  the  merits  of  the  question,  befbrt^he 
__ _  eoold  be  prepared  to  render  a  final  decree.    Although* 
appeal  might  be  allowed,  by  the  Chancellor,  from  ati  inter- 
locutory decree,  yet  it  must  be  such  a  decree  as  affirmed  at 
dimfinned  some,  right  of  either  party«(l) 

Randolph,  for  the  appellant,  contended,  that  this  waiflei 
the  ordinary  case  of  an  interlocutory  order.  Price  had 
obtained  a  .judgment  at  lav ;  and  the  object r£\Strm&?i 
bill  was  to  have  a  new  trial.  By  granting  a  new  trfadof 
„  the  issue  at  law,  die  right  of  Strange* had  bee*  affirmed) 
and  that  of  Prke  disaffirmed.  .  As  long  as  the  ©rder*br* 
new  trial  remained  unexecuted,  the  judgment  of  JViffc 
would  be  suspended  by  the  injunction*  •"-■•*   »q  • 

Thursday,  October  13.    .  The  Jndgea*4cli*K^«Mi 

-.  •,,  ,  .,■      %,.•..'•;  wl;  to  3i^n  rft 

*  Judg«  Tucker.    ThU  wet  an  kqunctitmtotatj 
at  few*    The  Chancelkr*  on  a  motion  for  ithat 

.  - -      I ;  ,    u  t  avJ   -j'j  fl«* 

,..-*.    -v  .  .    ,      .  >  -      *  .  *         >   -  '-■    *n?    i:*.J»*   '•*•«• 

'  j  .(*)  ^eJ^w,  by  which  the  Court  of  Chancy  &a|jth#naiii,to4^ 

appeals  from  interlocutory  decree*,  is  in  these  words :   <c  f^% .alp^J^gi. 

V  lawful  for  the  High  Court  or  Chancery,  upon  any  interlocutoiy  decree^ 

**where  the  right  claimed  shall  have  been  aWmed1  oY'cfisa^rmeoC *to 

*  £r*at>  in  Hb  discretion,  an  appeal to  the  Court  df  AfpedtsftifcititfL1 
««  Court  of  Chancery  ahall.be  of  optnioa,  that  taegtantiiajrftatoapt 
"peal  will  contribute  to  expedition,  the  saving  of  expeoa/vtl^ffi 
*«  therance  of  justice,  or  the  convenience  of  parties*",  Seje  Af.  (M^ 

tot.  i.p.  srs.  :  *\ 

'  Under  this  *ct,  H  has  been  held,  that  although  the  &tjb  CAoi  if 
Ctonctry  outfit  allow  ao  appeftlfiDtfi  tft^iativl^Mt^^eiere^r^j^^A 
ts*  Court  of  Appeals  could  *o$.  <W  it  1  Jftp  Ut,#*f*0$3>:  *««?*** 
LeuU-  2.  That  appeal*  from  interlocutory  decree*,  must  be,  *%w*4>  J4 
at  all,  by  the  Chancellor  in  Court^  and  not  by  the  Judge  in  yacafctosu, 
AaUtp.1%  lidbneyV.trrighi  7%e  PnridtiuXifc.  of  VftUiam  M  %*y 
Cblkg€r.lM**£x*CMtQr9$u&Fk*yaxv.Mu*e9£xeaaer9.      ':     ^ 
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dissolved  the  injunction ;  but  at  another  day  reinstated  it,   octoibs, 
sod  directed  a  new  trial,  and  that  the  verdict  should  be 
certified  to  the  Court  of  Chancery.     From  this  order  an 
appeal  was  taken. 

The  verdict  not  having  been  set  aside  altogether,  but  ■  ■■ 
only  anew  trial  directed,  in  order  to  inform  the  conscience 
of  die  Chancellor,  I  am  of  opinion  that  the  right  was  not 
so  far  determined  as  to  authorise  an  appeal ;  and  that  this 
appeal  should  now  be  dismissed  as  having  been  prema- 
turely allowed. 

Judge  Roams.  This  is  an  appeal  from  an  order  of  the 
Court  of  Chancery,  reinstating'  an  injunction,  which  had 
been  dissolved,  and  directing  another  trial  of  the  issue,  in 
the  action  at  law,  in  which  the  judgment  erijoined  was  ren- 
dered* 

I  presume  that  so  much  of  .this  order  as  reinstates  die 

injunction,  is  as  little  the  subject  of  an  appeal,  as  an  order 

granting  an  injunction ;  and  in  that  case,  the  allowance  of 

the  injunction  by  the  Judge  neither  affirms  nor  disaffirms 

the  right  of  die  defendant  to  avail  himself  of  his  judgment 

a!  law,  but  merely  suspends  die  etfect  of  such  judgment, 

until  the  further  order  of  the  Court,  or  until  the  matter 

can  be  heard  in  equity.    That  case,  therefore,  does  not 

come  within  the  act  of  1798, fa)  which  extends  only  to  (a) RecCode, 

vol  1  c  22$.    x 
cases,  where  a  decision  upon  u  the  right  claimed,"  shall  p>  375.  ' 

have  been  given,  although  a  final  decree  has  not  been  ren- 
dered in  the  cause.  It  is  a  solecism  to  say,  that  an  appeal 
lies  for  the  purpose  of  correcting  an  erroneous  opinion  of 
an  inferior  Court,  in  a  case,  in  which,  in  fact,  no  decision 
has  been  given.  :  Neither  is  the  case  otherwise,  in  relation 
to  that  part  of  the  order,  which  directs  another  trial  of  the 
issue.  This  award  of  a  new  trial  has  no  manner  of  effect 
upon  the  rights  of  either  party ;  but  is  only  preparatory  to 
m  decision  thereupon,  to  be  afterwards  rendered.  It  is  not 
by  virtue  of  the  award  of  die  new  trial,  but  in  consequence 
of  the  granting  or  reinstating  the  injunction,  that  the  rigjbt 
V01.U.  41 
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ocTostm,    of  the  defendant  is  affected :  but  that  right  is  affected  (at 
^^  ^j  is  before  said)  by  no  decree,  affirming  or  dUaffttmmg  thn 
*rie*      same,  but  only  by  an  order  enjoining  or  suspending  it. 
Strange!         I  am  therefore  of  opinion,  that  the  Court  of  Chancery 
-?•»- had  no  right  to  grant,  nor  this  Court  to  enttertatnv  Alt  ap- 
peal, but  that  it  ought  to  be  dismissed,  and  the  ttmt  sent 
back  to  be  proceeded  in. 

Judge  Fleming  said,  it  was  the  unanimous  opinion  of 
the  Court,  that  the  appeal  had  been  prematurely ; 
and  ought  to  be  dismissed* 


J^Jg^        Coutt's  Trustees  and  Executor  agatmt  Craig. 

On  a  bill  to  CRAIG  instituted  a  suit  in  the  late  High  £<nfttf<gk*h 
specific  exe-  eery  against  Coutts,  to  compel  the  specific  execu&rftf'a 
written  °^.acontract  whereby  Coutts  agreed  to  convey  tx*  :EV*£fte 
greement,  if  tenement,  in  the  city  of  Richmond,  then  in  Ae  occo^feon 
ant.  bfehU  oi  Hicis  and  Campbell,  thus  described  in  the*  aHfcte  xrf 
*?«^er,  de-  agreement :  "  which  tenement  contains  two  stares^  the 
interpret*-     u  small  brick  house  which  Dr.  Cringan  has' has  Acf?3n, 

whichthsfe0f  "  and  a  ^S6  lumb€r-hoU8et  and  the  lot  of  ground etwid- 
peart  obvi-  <<  ing  to  Crouch? s  line.*         % 

ous    accord*-       _  ^     .  M    • 

ing  to  its.       For  the  above  property,  Craig  vras  to  pay  ly8G0fc*»2* 

words,  parol  ^  houses  and  lot  in  Manchester,  called  *  $**&#  *ac- 

evidence    oft  . 

the  part    of  u  ment,"  at  the  price  of  900/.  and  the  residue  m  bdndfrWbe 

^^P1^:  assigned  by  Craig  on  or  before  a  stipulated  pfcrtoA    the 

missible  to   bill  stated  the  purchase,  and  boundaries  of  the  irrerrment; 

*        that  Craig  had  always  been  ready  to  comply  wkh*he  «an- 

tract  on  his  part ;  had  actually  delivered  the  tenement  in 

Manchester,  and  assigned  bonds  to  CcteH*,  foirtftriytht 

.amount  of  the  purchase-money;  but  that  Coum,  under 

various  frivolous  pretexts,  had  refused  t6  cbnvey  the  woe* 

mem  in  Richmond,  positively  denying  that  the  contract 
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atnbraced  as  much  ground  as  was  contended  for  by  Craig,   octobe*, 
The  answer  of  Coutts  moreover  alleged,  that  it  was  out  of  v^*\^, 
the  power  of  Craig  to  make  a  good  title  to  Goode's  tene-      Coutt's 
ment,  in  consequence  of  which,  and  of  the  delay  which    "***£***£. 
had  occurred,  he  had  been  deprived  of  an  opportunity  of      Cl;ai&- 
selling  it,  and  thereby  had  been  compelled  to  submit  to  ~mmmm 
great  sacrifices  of  property ;  that  he  never  contemplated 
;  a  sale  to  Craig  of  more  ground  than  that  oh  which  the 
,  bouses  were  erected;  and  that  even  Craig  himself,  at  the 
tiine  of  the  contract,  did  not  expect  to  receive  a  conveyance 
for  the  vacant  ground,  for  which  he  now  contends.     Un- 
derthese  circumstances,  CoutUt  relied  that  a  Court  of  Equi-     - 
ty  would  not  decree  him  to  convey  the  tenement  in  Rich- 
inonfl  to  Craig;  but  expressed   a  willingness  to  refund 
whatever  he  had  received,  in  part  execution  of  the  contract* 
The  exhibits  filed  in  the  cause,  shewed  a  small  balance,  due 
in  bonds,  from  Craig  to  Coutts  ;  but  it  also  appeared,  that  the 
teattfttnt  \n  £ichm?7id,  had  previously  to  the  sale  to  Craigy 
.  been  incumbered  by  Coutts  with  a  deed  of  trust,  of  which 

*  Craig  had  no  notice  at  the  time ;  the  amount  of  which, 

*  added  to  the  payments  already  made  by  Craig,  greatly  ex- 
i  eeeded  the  original  purchase-money. 

<,   -    A  great  number  of  depositions  were  taken  on  both  sides. 

.-  On  the  part  of  Craig,  the  deposition  of  the  person  who 
drew  the  articles,  together  with  several  others  who  were 
present,  or  had  previously  been  in  treaty  for  the  same  prQ»* 
petty,  proved  the  boundaries  of  the  tenement  to  be  as 
contended  for  by  Craig;  and  .that  he  was  to  have  the 

•  -  whole  lot  without  any  reservation*     It  was  further  proved, 

•  that  Craig  was  able,  and  had  always. been  willing,  to  com- 
ply with  the  contract  on  his  part.  On  the  other  side,  it 
wa*  proved  that  CoutU  had  made  great  sacrifices  to  raise 
money,  which  he  alleged  arose  from  his  not  being  able  to 

.  obtain  a  title  for  "  Good^s  tenement^"  from  Craig;  and, 

•  moreover,  an  attempt  was  made  to  shew,  that  the  tenement 
In  Richmond*  as  occupied  by  Hkh  and  Campbell,  did  not 
Comprehend  the  ground  in  dispute. 
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The  annexed  figure,  asdrawn  &o» 
the  testimony  in  the  cause,  represent 
the  position  of  the  houses,  and  $e 
ground  in  dispute.  The  exterior  tf 
the  figure  shews  the  boundaries  of  the. 
lot,  according  to  the  interpretatioa 
of  the  agreement  given  by  Craig* 


;i 


An  recount  taken  by  direction  of  the  Court  of  Chance- 
ry shewed,  that  after  charging  Coutts  with  the  money  wu^ 
by  Craig)  in  relieving  the  lot  from  the  incumbrance  of 
tjie  deed  of  trust,  Coutts  had  been  overpaid.      To  this., 
report  Coutts  filed  exceptions.    Hie  Chancellor,  (the  lafce^ 
Mr.  Wythe ^  recommitting  the  report,  as  to  some  of  thp . 
items  excepted  to ;  and,  being  of  opinion  that  the  land  ia 
controversy  was  included  in  the  agreement  between  Qnag 
and  Coutts,  and  moreover  that  Craig  had  paid,  awitk 
"  what  the  exoneration  from  a  latent  incumbrance  cost, 
"  more  than  the  consideration  agreed  to  be  given  for  the 
"  land  sold,"  decreed  a  conveyance  for  the  lot,  as  described  t 
in  the  exterior  of  the  foregoing  figure. 

From  this  decree  Coutts  appealed  ,*  and  the  appeal  having  ^ 
abated  by  his  death,  was  revived,  by  consent,  in  the  names 
of  his  trustees  and  executor.  .  ,. 


i   VI' 

The  Attorney-General^  for  the  appellant,  contended,  1st  v 
That  parol  evidence  was  inadmissible  in  this  case,  ina*;  . 
much  fe*  it  would  go  to  contradict  the  written  agreement,  t 
and  ahew  that  more  ground  was  intended  to  be  conveyed*  tj 
than  appeared  from  die  terms  of  the  agreement  itself  . 
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*L  That  Craig  not  having  complied  strictly  with  the  con-  ocw>**», 
tract  on  his  part,  a  Court  of  Equity  ought  not  to  have  \^~  -^j 

decreed  a  specific  execution  against  Coutts.:  m  Couu»s 

^  °  Truste«s,fcc. 

v. 

lfordta,Cbtf,  and  iPan^*^  ^rW> 

By  the  terms  of  die  agreement,  Crci g  was.  entided  to  a 
conveyance,  according  to  the  boundaries  contended  for  by 
Mm.  The  articles  embraced  a  "  tenement"  and  u lot  of 
u  ground  extending  to  Crouch's  Rne."  The  word  tenement 
was  one  pt  the  largest  signification ;  and  nothing  would  • 
satisfy  the  term,  lot  of  ground,  but  fe  certain  quantity 
forming  a  parallelogram*  It  would  be  monstrous  to  say 
that  because  property  cm  a  street  was  sold  nonunatim^  it 
should  not  extend  back,  to  include  die  whok  lot. 

The  defendant  having  in  his  answer,  attempted  to  raise 
an  ambiguity,  in  die  agreement,  it  was  proper,  according 
to  a  well  known  rule  of  law,  to  introduce  parol  evidence 
to  explain  it*(a)  (a)    Mob** 

That  Craig  had  more  than  complied  with  his  contract  ^Jjj**j  t  * 
was  obvious  from  the  report  of  the  commissioner;  *and 
die  only  question  was,  how  much  Coutts  would  have  tor  ' 
refund* 

Friday*,  October  14*  The  Judges  delivered  their  opt* 
nions* 

Judge  Tucker*  In  thi*  case,  I  approve  entirely  of  the 
Chancellor's  decree*  The  defendant  in  his  answer  having 
positively  denied  that  interpretation  of  the  written  agree* 
ment,  between  the  plaintiff  and  himself,  which  appears 
obvious  upon  the  face  of  it,  I  think  the  plaintiff  was  end*  . 
tied  to  resort  to  parol  testimony  to  explain  it,  according  to 
the  intention  of  the  parties,  as  declared  and  understood 
between  them,  and  by  the  witnesses  themselves  at  the 
time*  That  explanation  barely  confirms  the  obvious  inter* 
pretation,  and  perfecdy  invalidates  the  ♦answer,  which 
alone  could  create  a  doubt  as  to  the  true  meaning  of  the  * 
agreement*  I  am,  therefore,  of  opinion,  that  the  decree  be 
affirmed* 
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tfbToBCK;       Judge  Roane.      There  are   only   tiro  grounds  upefc 
1^L)i   w^^h  the  appellants1  construction  of  the  agreement  eaabt 


Coutt'i     maintained:     1st.  That,  in  point  of  fact,  there  is 
£****•  land  lying  between  the  lumber-house  and  Crouek's  line, 

Craig.  which  may  satisfy  this  expression  m  the  agfccrnenl,  u* 
-~"— —  u  \argt  lumber-house  and  the  lot  of  ground  extending  tt> 
.  "  Crouch's  line  :n  or,  2dly.  That,  if  that  expression  camot 
thus  be  satisfied,  the  grant  of  the  land  in  question,  is  never- 
theless restrained,  by  the  stipulation  on  the  part  of  CbeW, 
therein  contained,  to  make  a  deed  u  for  the  lot  and  houses 
"  before  mentioned  and  now  in  the  possession  of  JBcfa 
**  and  Campbell"  In  the  first  view,  testimony  must  be^re- 
sorted  to,  on  the  part  of  the  appellants,  if  they  would  wylfae 
(otherwise)  clear  construction  of  the  agreement,  carrying 
the  land  in  controversy  to  the  appellee.  And,  in  die  second 
view,1  the  restriction  contended  for,  on  the 'part  of  the  ap- 
pellant, will  be  obviated  by  testimony  shewing  that*  in 
truth,  the  land  in  controversy  was  at  the  time  in  passes- 
sion  of  Hicks  and  CampbelL  I  am  inclihed  to  think  that, 
in  both  cases,  such  testimony  is  proper ;  not  as  varying  the 
agreement,  as  upon  its  own  face,  but  supplying  facts  neces- 
sary for  the  understanding  of  it. 

As  to  the  first  view ;  it  is  clear,  that  no  landh  vacant 
between  the  lumber-house  and  Crouch's  line ;  or  at  least, 
if  any,  it  is  so  extremely  minute  a  sBp,  as  not  to  satisfy 
the  expression  "  lot."  I  infer,  that  there  is  none ;  because 
by  the  deed  of  February ,  1793,  among  the  exhibits,  Grate 
leases  to  Hicks  a  piece  or  parcel  of  land  u  adjoining  Ac 
"  land  of  Richard  Crouch,  containing  in  front"  (dta'&e 
street  leading  to  the  governor's  house)  u  forty fefet,' sa&d 
"  running  back  thirty-two  feet,"  and  on  which  Hicks  cove- 
nants to  build  a  lumber-house  of  u  forty  by  thirty feet? 
dimensions.  If,  therefore,  the  house  was  bu3t  acconfingto 
the  terms  of  the  lease,  t .  e.  forty  feet  long,  not  an  inch  of 
vacant  ground  could  be  left:  but  this  is  not  alL  John 
Hicks  tells  us,  in  his  deposition,  (referring  to  this  lease,) 
that  he  undertook  to  build  a  lumber-house  of  certain  dimen- 
sions, "  which  was  erected"    I  take  it,  therefore,  to  be 
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pearly  established  that  no  vacant  land  does  exist  in  that   octoib*,. 


quarter,  or  at  least,  no  piece  large  enough  to  be  denomi- 
nated a  "  lot  of  ground,"  and  thus  falsify  the  terms  of  the 
agreement.  The  general  expression  in  the  agreement  must, 
therefore,  operate  in  favour  of  the  appellees,  unless  (in  the 
second  view  of  the  case)  it  be  shewn  that  the  land  in  ques- 
tion, was  not  in  possession  of  Hicks  and  Campbell;  thus 
restraining,  by  proof,  the  latitude  pf  the  expressions  in  the 
agreement:  but,  on  the  contrary,  we  are  told  by  Hicis9 
that  although  he  did  not  claim  the  land  in  question,  by  vir- 
tue of  bis  lease,  yet  that  he  paid  a  "  yearly  rent  for  the  back 
'•'  ground  and  houses  he  made  use  of;9'  which  account  is 
also  corroborated  by  the  testimony  of  Campbell:  they, 
therefore,  were  in  possession  of  the  land  in  controversy* 
Both  grounds  of  restriction,  therefore,  fail  die  appellants 
and  the  Chancellor's  construction  of  the  agreement  is  un- 
doubtedly correct* 

I  am  of  opinion  that  the  decree  of  the  Superior  Court  of 
Chancery  be  affirmed. 

Judge;  ^Fleming.     The  principal  point  in  controversy  is 

whether  the  whole  lot  of  forty-two  feet  on  the  main  street, 

'    and  extending  the  same  breadth  up  to  Crouch's  line,  was 

contracted  for  ?  and  it  seems  clearly  to  me  that  it  was 

so,  by  the  written  contract  itself:  but  had  there  been  a 

,  doubt  on  the  subject,  I  am  pf  opinion,  that,  from  prece- 
dents in  this  Court,  particularly  in  the  case  of  Fleming's 
V*  Willis^  parol  evidence  was  admissible  to  explain  the 
intention  of  the  parties.     It  is  a  very  plain  case ;  and  I 

.,  concur  in  ppinion  that  the  decree  of  the  Chancellor  be 

.  affirmed. 

By  the  whole  Court,  (absent  Judge  Lyons,)  the  decree 
4  of  the  Superior  Court  of  Chancery  affirmed. 
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PRINCIPAL  MATTERS 


CONTAINED  IN  THI8  VOLUME. 


ABATEMENT. 

1.  How  a  pie*  in  abatement  to  an  attachment 
ought  to  conclude.  &?  Attachment, 
No  4. 

2.  The  plea  that  the  defendant  never  ab- 
sconded u  a  plea  in  abatement  Marti* 
t.  Hendtey— 308. 

3.  A  general  demurrer  to  a  plea  in  abate- 
ment ought  to  be  sustained,  if  the  plea 
be  defective  in  point  of  form  only.    Ibid. 

4.  Where  a  suit  has  abated  by  the  death  of 
a  party,  it  teems  that  it  ought  to  be  re- 
vived for  or  against  the  representatives 
by  name,  and  not  in  theeeneral  character 
ef  representatives.  Turpin,  Jldntr  of 
James,  v.  Thomas' •  Representative*.— 
Note  (1)— 139. 

5.  &e  Bond,  No.  14. 

ft.  How  an  appeal  abated  at  one  term  by  the 
death  of  the  apnelbnt,  may  be  revived 
at  another,  on  the  motion  of  his  repre- 
sentative.   See  Appeal,  No.  7. 

7.  See  Err  on  Coram  Nobis. 

ACCORD  AND  SATISFACTION. 

1.  An  accord  with,  and  satisfaction  received 
from,  one  of  several  persons  auilty  of  a 
Joint  assault  and  battery,  is  a  oar  to  the 
action  as  to  them  all.  See  Assault 
and  Battery,  No.  1.  Ruble  v.  Tur- 
ner and  Qthei**—$9. 

Vol.  n. 


ACCOUNT. 

1.  A  settlement  (by  commissioners  appoint- 
ed by  the  Court  of  Chancery)  of  an  ad- 
ministration account,  without  notice  to 
the  legatees  or  distributees,  is  against  the 
constant  course  of  the  Court  Campbell 
and  Wife  v.  Winston  and  others— 10. 

%  An  order  of  the  Court  of  Chancery  to 
make  up  an  account,  without  saying  be- 
fore -athom  it  is  to  be  done,  must  be  exe- 
cuted before  one  of  the  master  commis- 
sioners of  the  Court  Anderson  v.  Gest 
—26. 

3.  The  Court  cannot  appoint  commissioners 
to  make  up  an  account  out  of  the  State, 
except  by  consent  of  parties.    Ibid. 

4.  tytere.  How  far  an  ex  parte  settlement  of 
his  administration  account  by  an  execu- 
tor, with  commissioners  appointed,  on  his 
own  motion,  by  the  Court  in  which  the 
will  is  proved,  is  valid  ?  Anderson  ansi 
Starke  v.  Pox,  &fc— 345. 

5.  See  Executors  and    Administra- 

tors, No.  11. 
ft.  The  Court  of  Appeals  will  not  enter  into 
an  investigation  or  an  account  taken  by 
direction  of  a  Court  of  Chancery,  when 
either  no  exception  to  the  commissioner's 
report  was  taken  in  the  Court  below,'  or 
not  taken  in  such  form  as  to  enable  the 
Court  to  decide  on  the  principle  of  W  or 
equity  on  which  the  item  excepted  to  was 
admitted  or  rejected.  Perkins  v.  Saan* 
ders,  Vc  Ex'rs  •fPrsoer—JHQ. 
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7.  &*  Awa*»,  No*  & 
I.  See  Partners,  No.  2. 

ACCOUNT,  BOOKS  OF. 

X.  The  books  of  account  of  a  party  ought  to 
be  taken  all  together ;  therefore  credit* 
ought  not  to  be  collected  from  them,  to 
charge  nuch  party,  without  admitting  the 
debits  charged'  therein.  Waggoner  v. 
Grafs  dmf §*-&&. 

ACTION. 

1.  &eD*KAND,No.l. 

9L  At  to  action  surviving  on  a  joint  note. 
See  Joint  Obligation,  No.  1, 

3.  What  kind  of  deed  considered  insufficient 

to  enable  the  persons  named  as  trustees 
to  maintain  an  action  of  trespass.  See 
Deeds,  No.  $. 

4.  When,  in  an  action  against  part  of  the 
obligors  in  a  bond,  Hhe  declaration  not  al- 
leging that  the  obligor  whose  name  is 
omitted  mated  it*  and  there  being  no  pica 
in  abatement,  such  obligor  will  be  j>re- 
sumed  to  be  dead,  though  it  appear  from 
the  declaration  that  the  obligors  against 
whom  suit  was  brought  were  his  securi- 
ties.   See  Bond,  No.  14. 

5.  The  distinction  between  trespass  vi  et 
jurmis*  and  trespass  on  the  case,'  when 
one  is  the  proper  action,  and  when  the 
other.  See  Trespass  vi  et  armis, 
Nos.  2,  3.        . 

£..  The  species  of  action  will  be  designated 
by  the  Court  according  to  the  general 
form  and  structure  of  the  declaration. 
Taylor  v.  Rainbow — 423. 
.  7«  See  Bond,  No.  16, 17. 

6.  An  action  may  be  maintained  on  an  in- 
spector's bond,  in  the  name  of  the  Go- 
Yernor,  for  the  benefit  of  a  person  injured 
by  the  non-delivery  of  tobacco,  although 
the  law  directs  the*  original  bond  to  be 
transmitted  to  the  treasurer,  and  is  silent 
as  to  the  prosecuting  of  suits  thereon ; 
the  person  injured  in  such  case  having 
his  option  cither  to  bring  such  suit,  or  an 
action  in  his  own  name  against  the  in- 
spectors for  the  penalty,  imposed  by  law, 
of  Rouble  the  value  of  the  tobacco.   Page, 

,  Governor,  &c.  v.  Peyton  and  others— 
566. 

ACTS  OF  ASSEMBLY. 

1_  Ttie  manuscript  act  of  1691,  and  not  the 
.  printed  revisal  of  1705,  fixes  the  period  at 
which  the  right  of  makiug  slaves  of  In- 
dians was  restricted.  Pallas  and  others 
y.  Hill  and  others— 1*9. 

%  The  act  of  the  19th  of  January,  1802, 
(Rev.  Code,  vol  1.  c  295.  p.  42&.)  which 
authorises  Clerks  of  Courts  to  issue  writs 
^venditioni  exponas  in  certain  cases,  is 
prospective  only  in  its  operation,  and 
©qnsequea.tr>   does  not  extend  to  cases 


existing  before  it  was  paaseiL  The  C*+> 
monrweaUh  v.  Hewitt—  MfT. 

3.  Haw  a  remeaJal  act  of  Assembly  may 
operate  retrospectively.    Ibid. 

4.  The  act  of  the  20th  of  January,  1304, 

which  gives  damages  and  interest  on  the 
affirmance  of  appeals  from  decreet  in 
Chancery,  does  not  apply  to  appeals  de- 
pending at  the  commencement  of  the 
act,  viz.  the  1st  of  May,  1804;  and  the 
same  principle  applies  to  injunctioas. 
Beutty  v.  Smith  fc?  Thompson— 365. 

AGREEMENT. 

1.  See  Assignment,  No.  4. 

2.  See  Nudum  PACTtrar,  Nos.  I,  ft 

3.  A  verbal  agreement  may  be  made,  that 
the  assignor  of  a  bond  shall  not  be  babte ; 
and  thereupon  he  win  not  be  responsiaie 
to  a  subsequent  assignee,  even  though  he 
had  no  notice  of  such  agreement,  sad 
though  the  bond  was  assigned  in  gcMroI 
terms,    Sttibbs  v.  ifarweife— -536. 

AMENDMENT. 

L,  If  an  entry  he  made  m  the  wdtntteJtookof 
the  Clerk  of  a  District  Court,  and  part  of 
it  be  omitted  in  the  order-booh  signed  by 
the  Judge,  the  order-took  cannot  be  s- 
mended  from  the  minutes  after  the  term 
at  which  the  proceedings  were  had.  Cog- 
billy.  Cogbtlt and  others— -467. 

ANS^fEK  IN  CHANCES?. 

1.  Where  the  answer  is  silent  a»  to*  a  mate- 
rial allegation  of  the  bill,  tihepbuirtiffmoy 
except  to  it  as  insufficient,  br  tnay  tame 
to  have  that  part  of  the  MB  taken  for 
confessed;  iftfie  plaintiff;  Instead  of  par- 
suing  this  ebhrsc,  mfly  to'tite  answer, 
and  set  the  cause  for  bearing*  he  is  act 
to  avail  himself  of  iheiHenS*  t#  the  de- 
fendant on  any  material  altegaAfcta,  as  aa 
implied  admfcsldn  of  itstfitffi.    Mkpcr- 

Jjefd,  &C.  v.  Cfaidorne,  &*.»**&, 

2.  The  bill  having  been  tafceh  Wtconftsxd, 
,  and  a  decree  rSsi  retuHicrf^ervgl,  ansa- 
*  swer,  controrti-dhgdjfcJrfoT  tbe  plain- 

tiffs  claim,  and  not  denying  tile  residue, 
was  received  as  an  answer  t*  jJart  only, 
and  a  decree  nbtofate  was  entered  for  the 
residue.  Thompson  &  Yeitchr.  Strode 
—19. 

a  Where  the  answer  of  tte  defendant  m 
/  Chancery  contains  a  direct  tefl  pflattWe 
denial  of  the  allegations  m  fte  Mmpbia- 
ant's  bill,  it  cannot  be  outweighed  by  the 
deposition  of  one  witness,  tthBUpporUt! 
by  corroborating  circumstance*.  Jkatoi 
v.  Smith  £*  Tnompsdn^^S. 

4.  The  answer  of  one  jomtpartner,  in  the 
name  of  both,  deemed  snmbtettt,  the  eom- 
plainant  having  tited  a  getieral  repfios- 
twm,  and  taken  no  steps  to  compel  sa 
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afeswer  from  the  other  partner.    Free- 
land*  v.  Royah\  ^c— 575. 

APPEAL. 

L  The  Judges  of  the  Superior  Courts  of 
Chancer)'  cannot  grant  appeals  from  in- 
terlocutory decrees  in  vacation^  but  in 
Court  only.  Downey  v.  Wright  and 
other*— 12.  The  Preadent.Uc.  of  Wil- 
liam and  Mary  College  v.  Hodgoon  tt  al 
Ex9r*ofLee—5S7. 

2.  See  Jvdomeht,  Ko,  1.    Error,  No.  1. 

3.  fife*  Injunction,  No.  I. 

4.  An  appeal  ought  not  to  be  allowed  from  a 
discission  of  a  bill  of  injunction  under 
the  act  of  Assembly,  the  injunction  hav- 
ing been  dissolved,  and  no  cause  shewn 
against  such  dismission  at  the  next  term. 
Jfnderson  &  Thurmond  v.  Ellington,  and 
other*— \t. 

I.  In  such  case,  if  the  complainant  wish  to 
appeal,  he  should  carry  on  his  suit,  in  the 
usual  course  of  the  Court,  to  a  final  hear- 

'  ing  ;  and  it  **em*  that  his  intention  to 
appeal*  declared  by  his  counsel,  would  be 
sufficient  to  prevent  the  dismission,  and 
authorise  his  carrying  on  the  suit  If  he 
fail  to  do  this  at  the  time  of  the  dismis- 
sion, he  may  move,  at  the  next  term,  upon 
notice  to  the  advene  party,  to  set  it  aside, 
when  H  may  be  done,  if  it  appear  reason- 
able.   Ibid 

6.  A  party  may  appeal  from  an  order  of 
Court  directing  an  execution  to  be  issued, 
or  one  to  be  quashed.  See  Execution, 
No.  6. 

f .  An  appeal  having  abated  at  one  term  by 
the  death  of  the  appellant ;  at  the  next 
term  a  scire  facia*  was  awarded  on  the 
motion  of  his  administrator,  who  had 
qualified  since  the  abatement,  for  the  ap- 
pellee to  shew  cause  why  the  appeal 
should  not  be  revived.  Ctibbs  v.  Per- 
kin*on— 211. 

fc.  Damages  and  interest  not  to  he  allowed 
on  affirmance  of  appeals  from  decrees  in 
Chancery,  which  were  depending  at  the 
commencement  of  the  act  of  the  20th  of 
January,  1804,  viz.  on  the  1st  of  May, 
1804.  Beatty  v.  Smith  &  Thompeon— 
395. 

9.  An  appeal  taken  from  a  verdict  before 
any  judgment  entered  thereon,  ought  to 
be  dismissed.  Tatum  and  Wife  v<  Sm- 
dou— 542. 
|0.  Cannot  be  allowed  by  a  County  Court, 
from  an  interlocntoru  decree,  even  in  term 
lime.  Allen  v.  Belche*  and  other*— 
595. 

II.  An  order  of  the  Superior  Court  of  Chan- 

cery reinstating  an  injunction,  and  di- 
recting a  new  trial  of  an  issue,  is  not  an 
interlocutory  decree,  from  which  an  ap- 
peal can  be  allowed.  Price  v.  Strange—' 
615. 


atpeaus,  court  or. 

1.  When  the  Court  of  Appeals  will  not  ea- 
ter into  an  investigation  of  an  account  ta- 
ken by  direction  of  the  Court  of  Chan- 
cery, nnlcss  exceptions  to  the  commis- 
sioner's report  be  there  taken  in  a  par- 
ticular manner.    See  Account,  No.  6. 


APPRAISEMENT. 

1«  An  appraisement  of  the  estate  of  a  de- 
ceased person,  not  Hgned  by  the  execu- 
tor or  administrator,  but  by  the  ap- 
prover* only,  is  no  inventory  of  the  es- 
tate, and  cannot  be  given  in  evidence,  as 
such,  in  any  suit  by  or  agahut  such  ex- 
ecutor or  administrator.  Carrot  JEarV  v. 
Jbnderwn — 561. 

2.  See  Inventory,  No.  2. 

3.  See  Inventory,  No.  S. 


ARBITRATORS. 

1.  See  Award,  No.  1. 

A8SAULT  AND  BATTERY. 

1.  A  release  to  one  of  several  persons  guilty 
of  a  joint  assault  and  battery  ?  or  an  accord 
with,  and  satisfaction  received  from  one 
of  them,  is  a  bar  to  the  action  a*  to  them 
all;  notwithstanding  sueh  release  at  ac- 
knowledgment of  satisfaction  be  express- 
ed as  applying  only  to  the  part  which  that 
one  took  in  the  trespass  ;  and  notwith- 
standing a  proviso  that  it  shall  not  ope** 
rate  in  favour  of  the  other  trespassers. 
Ruble  v.  Turner  and  otiier*-~9%. 

2.  A  judgment  for  damages,  in  a  separate 
action  against  one  of  several  persons  who 
were  guilty  of*  joint  assault  and  battery, 
is  a  bar  to  an  action  against  the  rest. 
Wilhe*  v.  Juckaon— $55. 

3.  A  finding  in  a  special  verdict  thai  T.  and 
B.  were  concerned  In  the  same  affray  at 
the  same  time,  and  that  it  was  the  same 
affi'ay  for  which  a  judgment  was  render- 
ed against  B.  is  a  sufficient  finding  that 
T.  and  B.  were  jointly  guilty  of  the  same 
assault  and  battery.    Ibid 

ASSETS. 

1.  When  a  suit  in  equity  fbr  the  discovery 
of  assets  may  be  brought,  and  who  ought 
to  be  made  parties.  Clarke  v.  Webb  and 
ottiert — 8. 

ASSIGNEE. 

See  Assignment. 


«* 
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ASSIGNMENT. 


1.  A  bond  may  be  told  for  much  lets  than 
its  nominal  aovmnt,  and  the  assignor 
made  responsible  for  the  whole,  both  in 
Uw  and  equity,  if  no  fraud  or  usury  ap- 
pear in  the  transaction.  Kemier  v.  Hord 
—14. 

2.  The  awignee  of  a  hood  for  money  won  at 
gaming  cannot  recover,  though  the  as- 
signment was  for  a  valuable  considera- 
tion, and  though  he  had  no  notice  of  the 
origin  of  the  bond  ;  unless  the  obligor, 
before  the  assignment,  induce  him  to  take 
the  bond  bv  promising  to  pay  him  the 
monev.  Woo4»m&  Roytters.  Barrett 
&  Co.— 80. 

3.  See  Ga  m  i  no,  No.  3. 

4  An  agreement  for  the  conveyance  of  cer- 
tain lands  was  assigned  "  ifiihotU  re- 
?' course"  accompanied  by  a  delivery  of 
a  paper  purporting  to  be  a  grant,  t'o- 
ther with  certificates  as  to  the  quality 
and  goodness  of  the  title  ;  these  papers 
proved  to  be  forgeries  ;  but  the  assignor 
•was  held  not  jo  be  liable,  there  being  no 
proof  of  fraud,  or  of  knowledge  of  fraud, 
on  /«*  part.  Crawford  v.  Ju*  Donald— 
189. 

5.  A  bond  was  assigned  in  these  .words  :— 
"For  value  received,  I  assign  the  within 
w  bond  to  A.  S.  and  make  myself  re&pon- 
i€  sible  for  the  payment  thereof,  should 
*'  B.  (the  obligor)  who  resides  in  G.  prove 
*•  insolvent"  This  special  assignment 
does,  not  varv  the  natmt  of  the  under- 
taking, or  affect  the  assignor's  liability,  as, 
without  an  express  stipulation  to  the  con- 
trary,  he  would  have  been,  so  liable  by 
the  mere  operation  of  law.  GoodaU  v. 
Stuurt~*V)5. 

6.  In  general,  the  return  of  the  sheriff  of 
„  *'  no  effects'*  on  an  execution  in  favour  of 

the  assignee  of  a  bond  against  the  obligor, 
h  sufficient  to  charge  the  assignor;  so 
that,  in  an  action  against  him,  no  proof 
that  the  obligor  was  not  insolvent  can  be 
admitted.    Ibid. 

7.  As  to  assigning  breaches  in  declaring  on 
bonds  with  collateral  conditions.  See 
Breach,  Nob.  1,  2, 

&  A  bond  may  be  assigned  in  general  terms, 
with  a  verbal  agreement  that  the  assignor 
shall  not  be  responsible  ;  and  thereupon 
he  will  not  be  responsible,  even  to  a  sub- 
sequent assignee  having  no  notice  of  sucty 
agreement.     Stubbs  v.  JJw-well — 536. 

ASSIGNOR. 

See  Assignment. 

ASSUMPSIT. 

1.  On  the  trial  of  an  issne  upon  the  assump- 
sit of  the  testator,  the  assumpsit  of  bis 
executor  cannot  be  given  in  evidence  %o 


establish  the  <fes*m4.  ifrarle***  Aid* 
v.  Littlepage  &  Co.— 401. 
2.  The  mere  admission  of  a  debt  iaoot  sat 
ficient  to  charge  Ihe  defendant  vita  the 
-whole  of  the  plaintiff's  demand;  he  must, 
nevertheless,  prove  the  a  mount     Did. 


ATTACHMENT. 

1.  Original,  prior  to  the  act  of  Jaanarr 
S5tb,  1806,  ought  tint  to  have  bean  grant- 
ed  to  a  creditor,  whose  ckm*  exoacded 
twenty  dollars,  or  one  thousand  pounds 
of  tobacco,  on  the  gronad  thaiJM&btnr 
intended  to  remove  his  effects,  or  muld 
elude  the  ordinary  legal  process;  but 
only  on  the  ground  that  he  was  actually 
removing  out  of  the  county  o*  sojfora- 
tion  privately,  or  absconded  or  eonsealed 
himself  so  that  the  ordinary proconof  law 
could  not  be  served  upon  him.  JHpfz  v. 
Hendky—3m. 

2.  The  complaint  on  whkh  it  it  isaued,  sad 
the  bond  and  security  for  its  d*e-  prose- 
cution, ought  to  be.  made  and  give*  by 
(he  creditor  himself,  aid  jiot  by  ail  o*- 
torney  at  lav.    Ibid, 

#.  Irrcgulaply  issued  ought  to  he  mM» 
ex  qficio,  by  the  Court  to  wi»fi}i  &  k  re- 
turned ;  though  bail  he  not  given*  nor 
any  plea  filed  by  the  deienqaal;  #mL  in 
like  manner,,  the  Court  ought  to  fassh 
it.  on  errors  in  arrest  of  judgment,  after 
tfeadingsy  and  a  verdict  lor  ike.  plabtbt 


pie, 


id. 

4.  A  plea  in  abatement  to  *A  attaafanent 
ought  not  to  conclude  with  praying,  judg- 
ment if  the  plaintiff  ought  to  have  aad 
maintain  his  attachment  ao4  act*/h.  bot 
only  that  the  attachment  be  quacked. 
Ibid.  ,  ,      . 

5t  The  plea  that  the  defendant  never  **• 
ocaitded  is  a  pUsa-in  abatement*   ML 

ATTORNEY. 

lf  The  complaint  on.  whiafck  an  attacaineat 
is  issued  ought  to  be  made^  and  the  bond 
and  security  for  its  duaproaecutioaaiveo, 
by  tlie  creditor  himself,  and  not  bv  bis 
attorney  at  lam,  MmU*  \.  #*%— 
308.  '         ' 

8.  Qtiere.  Whether  an  attorney,  in  obtain- 
ing an  injunction  for  his  client,  can  exe- 
cute, on  his  behalf,  f  sufficient  release  of 
errors  ?  And,  if  he  can,  whether  such 
release  would  be  good,  though  not  under 
seal?  JjUe>$&ir*y.  WikVK&D*toP 
-^268. 

AVERAGE. 

1.  When  the  arenas  vaWe  of.  taw  vhoje 

tract  of  land  shall  give  the  rule  of  eom- 

.   pensation ;  several  tracts  being  sold  as. 

adjoining  each  other*  in  all  of  which  tfiere 

is  a  deficiency.    See  Purchase*, Ko.fi. 
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AVERMENT. 

t.  What  averment  necessary  in  a  declara- 
tion in  an  action  on  a  bond  giren  to  pay  a 
specified  turn,  or  such  further  sum  as 
would  be  sufficient  to  purchase  as  much 
property  as  that  specified  sum  would 
nave  purchased  at  a  period  antecedent  to 
the  date  of  the  bond.  See  Bond,  Nos. 
16,  17. 

2.  After  what  pleadings  a  judgment  will  be 
reversed  for  want  of  a  sufficient  averment 
in  the  declaration.  Nord**  Ex*x  r. 
Dkhman    SOS. 

AWARD. 

1.  An  award  ought  not  to  be  set  aside  either 
in  a  Court  of  Lew  or  Equity,  on  the 
ground  of  a  mistake  in  the  judgment  of 
the  arbitrators,  unless  that  mistake  be 
very  palpable ,-  a  mere  difference  of  opi- 
nion between  the  Court  and  the  arbitra- 
tvatora,  in  a  doubtful  case,  not  being  suf- 
ficient to  authorise  such  interference. 
Morris,  Overton  and  other*  v.  Ross— 
408. 

2.  I£  pending  a  wit  in  Chancery  brought  by 
one  of  three  partners  in  a  mercantile  con- 
cern against  the  other  two  for  a  settle- 
ment of  the  accounts  of  the  copartnery, 
the  plaintiff  and  one  of  the  defendants 
agree  to  refer  all  matters  in  difference  be- 
tween them,  relative  to  the  subject  in 
controversy,  to  arbitrators,  whose  award 
is  to  be  the  decree  of  the  Court ;  accord- 
ing to  which  agreement  an  order  of  re- 
ference is  made;  and  the  arbitrators 
make  a  report  thatthev  had  examined  and 
•fated  the  books  of  the  copartnery,  and 
award  the  payment  of  certain  sums  by 
the  other  defendant  as  the  oidy  debtor  to 
the  plaintiff  and  to  the  defendant  who 
agreed  to  the  reference  ;  and  state  that 
the  payments  already  made  by  that  de- 
fendant discharge  him  from  any  other 
claim  of  the  ptosntiff  on  account  of  the  co- 
partnery t  such  report  ought  to  be  con- 
sidered as  an  atoard,  and  sufficiently  final 
and  good  between  the  parties  -who  agreed 
to  the  reference.  Fletcher  v.  Pollard— 
544. 


JM1A  IN  CHANCERY. 

1.  &e  Answer  in  Chancery,  No.  1. 

2.  See  Answer  in  Chancery,  No.  2. 

BILL  FOR  DISCOVERY. 

J.  Of  Assets,  when  it  may  be  brought,  and 
against  whom.  Clarke  v.  Webb  and 
others— $. 


BILL  OF  EXCEPTIONS. 

1.  i&ffBoND,  No.  10. 

2.  See  Issues  out  of  Chancery,  No.  2» 

BltL  OF  REVIEW. 

1.  Ought  not  to  be  granted  to  an  interlocuto- 
ry decree.  Banks  v.  dnaerton  and 
others— '20. 

2.  A  biU  of  review  cannot  be  brought  until 
the  decree  sought  to  be  reviewed  and  re- 
versed is  final,  and  the  parties  out  of 
Court— Ellzey  v.  Lane's  Ex%x— 589. 

BLANKS. 

1.  A  forthcoming  bond  held  good,  and  suf- 
ficient to  charge  the  surety,  though  a 
total  blank  was  left  for  his  name,  and  the 
name  of  the  High  Sheriff.  See  Forth- 
coming Bond,  Nos.  1,  2. 

BONDS. 

1.  A  bond  may  be  sold  for  much  less  than  its 
nominal  amount,  and  such  sale  will  be 
enforced  in  a  Court  of  Equity  as  well  as 
in  a  Court  of  Law,  if  no  fraud  or  usury 
appear  in  the  transaction.  Kcnner  v. 
Hord— 14. 

2.  An  Executor  is  not  entitled  to  commissions 
for  delivering  bonds,  payable  to  his  testa- 
tor, to  the  legatees,  nor  for  turning  such 
bonds  into  mortgages,  and  delivering  the 
mortgages.  Wpkins  r.  ^Bernard,  jEx*r 
ofMJ>kins—21. 

3.  See  is  a  m  i  nc,  Nos.  1, 2,  3. 

4.  Bond  and  security  for  the  prosecution  of 
an  attachment  .ought  to  be  ghcu  by  the 
creditor  himself  and  not  by  his  attorney 
at  law.    Mattiz  v.  NenaTey— 308. 

5.  See  Forthcoming  Bonds,  Nos.  1, 
2,  3. 

6.  When  sufficient  to  charge  the  surety, 
though  a  total  blank  be  left  for  his  name 
in  the  obligatory  part  of  the  bond,  he 
having  signed  and  seale'd  it  Jfartletf  & 
Ferguson  v.  Yates — 398. 

7.  $«?  Assignment. 

8.  As  to  the  action  surviving  on  a  joint  notev 

See  Joint  Obligation. 

9.  See  Breach,  Nos.  1,  2. 

10.  Bond  with  collateral  condition  no  part  of 
the  record,  unless  spread  upon  it  by  oyer, 
demurrer  to  evidence,  hill  of  exceptions, 
case  agreed,  or  special  verdict.  Owy- 
Mil  and  others,  and.  Little**  AdnCrs  v. 
Page,  Governor,  &c. — 446. 

11.  When  no  advantage  can  be  taken  of  a  va- 

riance between  the  declaration  and  bond. 
See  Variance,  No.  1, 

12.  In  debt  on  bond  with  collateral  condition, 
if  the  breach  be  assigned  in  the  v^ry 
•words  of  the  condition,  H  is  sufficient. 
Craghill  and  others,  and  Little's  Adnfrs 
v.  Page ,  Governor,  &cJ— 446.  ? 
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13.  So,  if  it  be  &  signed,  in  such  cases,  in  ai 
rene?*al  term*  as  those  of  the  condition. 
ninslow  and  other*  v.  The  Commompealth 
-459.  • 

14.  In  a  suit  on  a  bond  against^t*  obligors,  a 
firth  being  omitted,  it  appearing  from 
the  declamtion  thai  they  were  sureties 
for  him,  but  it  not  bring  alleged  that  he 
bad  sealed  the  bond,  and  no  plea  in 
abatement  having  been  filed,  the  Court, 
after  verdict  for  the  plaintiff*,  will  pre- 
sume that,  the  obligor  not  named  was 
dead,  (though  not  so  stated  in  the  decla- 
ration J  and  will  sustain  the  judgment 
Ibid. 

15.  In  the  obligatory  part  of  a  Sheriffs  bond, 
the  obligors  acknowledged  themselves  to 
be  held  ami  firmly  bound  to  the  Common- 
wealth ofTfarfnta,  in  a  certain  sum,  for  the 
payment  of  which  to  the  l*reasurer4f  the 
stud  Commonwealth,  they  bound  them- 
selves, &c— the  condition  was,  that,  if 
the  said  Sheriff  should  well  and  truly 
collect  and  account  for  certain  taxes,  kc. 
and  pay  the  same  to  the  Treasurer  of  t/us 
Commonwealth,  for  the  use  of  the  said 
Commonwealth,  then,  &cc. — this  wa» 
held  to  be  a  good  bond,  and  a  judgment 
in  an  action  of  debt  thereon  was  sustain- 
ed.   Ibid. 

10.  A  bond  was  given  in  1793,  in  the  penalty 
of  50,000/.  conditioned  for  the  payment  of 
1,000/.  "  or  such  further  sum  aa  shall  be 
equal  to  the  said  1,000/.  in  17T4,  that  is 
to  say,  to  purchase  as  much  kind  and  as 
many  negroes  as  it  might  have  done  at 
that  time  ;n  this  was  held  not  to  be  an  usu- 
rious contract  Faulcon,  Adm'r  of  Ham- 
lin, v.  Harriss— 550, 

IT.  But  if  an  action  be  brought  on  such  bond, 
and  there  be  no  averment  in  the  declara- 
tion as  to  the  amount  of  any  e.rti-a  sum 
%phich  would  be  necessary  to  purchase  as 
much  land  or  as  many  negroes  at  the 
thousand  pounds  •wbulahave  purchased  in 
1774 ;  no  evidence  ought  to  be  admitted 
%  *b  to  that  feet,  nor  can  the  plaintiff  reco- 
ver more  than  the  thousand  pounds  with 
legal  interest.    Ibid, 

IS.  What  action  maybe  maintained  on  a  bond 
given  by  an  inspector  of  tobacco.  See 
Act  urn,  No.  8. 

BOOKS. 

1.  The  books  of  a  copartnery  sufficient  evi- 
dence in  settling  an  account  between  the 
partltJets  only,  without  requiring  vouchers 
for  each  specific  item.  Fletcher  t.  Pol- 
tore*— 544. 

'      (  BREACH. 

I.  In  debt  on  bond  with  coHatenri  Condition, 
ff  the  breach  be  assigned  in  the  very  •words 
-  of  the  condition  it  is  sufficient.     Crag- 
hill  and  others,  and  Little's  Jdnfrs  v. 
Page,  Governor,  tf  c— 446.     See  also 


Branch's  v.  Randolph,  Governor,  #c  p. 
453.  in  notes,  S.  P. 
9.  So  if  it  be  assigned,  in  sash  torn,  mas 
general  terms  as  those  of  Use  condition. 
ttinsbrw  and  others  ▼.    The   ~ 
wea&A— 459. 
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CASE,  ACTION  OP. 


dssnara 

Mtsistne 


When  ease  for 

will  not  lie,  bat  trespass  vi  et  armm  t 
proper  action.    Art  Trespass  vi  it 
arm  is,  No.  S. 

The  distinction  between  tic  span  vi  et 
armis,  and  trespass  on  the  case,  for  eon- 
sequential  damages.  See  Trespass  vi 
et  armis,  No*  &  *    ' 

CASE  AGREED. 

See  Bond,  No.  10. 
CAYEAT. 


1.  A  judgment  on  a  caveat,  that  no  grant 
shall  issue  to  the  caveatee  on  his  mdasrar 
survey,  where  it  appears  that  be  has  say 
other  claim  or  survey,  by  which  he  may 
possibly  hold  t  part  of  the  sand,  oagfitt© 
t>e  so  worded  as  not  to  asTeot  bis  rigbt 
under  such  claim  or  surrey.  Preston  v. 
Harvey — 55.  ' 

3.  In  such  ease,  the  judgment  ought  act  to 


be  u  that  no  grant  issue  to  the  caveatee 
"for  the  land mentioned  amd  described in 
"  Ait  inclusive  survey  caveated,"  fee.  hot 
*«  that  no  grant  issue  to  him  in  pursuance 
"  of  his  inclusive  survey  made  under  the 
u  order  of  Court  granting  him  lease  to 
"  comprehend  in  one  survey  his  severs) 
^  adtolnins;claims.n  Ibid 
5.  In  what  case  an  administrator  wit*  the 
will  annexed  may  maintain  a  caveat.  See 
Patent  for  Lafds,  No. 3. 

CERTIORARI. 

1.  A  bill  of  injunction,  and  the  prsteedia» 
thereupon,  are  not  property  part  of  tie 
record  of  the  Judgment  at  common  /ffw» 
and  ought  not  to  be  brought  up  to  the 
Superior  Court  by  a  certiorari,  On  a  sag. 
gestion  of  diminution  in  that  record. 
ItWe  Metro  r,  mison  &  Bmdap-SM, 

CHANCERY. 

SoeBQtttl. 

1.  See  AecovsrT.  Noi  L     Practice, 

No,  4, 
-ft  The  Judge m^i-mmnematn  grant  ap- 

peals  from  interiocvt ory  decreet.    D**% 

ney  v.  H  right,  6fr.— 1£ 
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5.  AlfitfVllIOlCoVRT  ofChancirt, 

4.  5ee  Answer  in  Chawoery,  No.  1. 

5.  &»  Aniwer  in  Crastcrrv,  No.  2. 

&  A  Court  of  Chancery  will  not  interfere 
with  a  judgment  «t  law,  however  erv- 
neous,  unless  tome  special  ground*  of 
equity  exist.    See  Eqjj  i  t  y,  New.  9, 10. 

7.  See  Damages,  No.  4. 

8.  It  seem*  j  tliat  to  Authorise  the  proving  of 
an  exhibit  at  the  hearing  bv  viva  voce 
testimony,  a  previous  order  for  that  pur- 
pose roast  have  been  obtained  from  the 
Chancellor,  and  notice  given  to  the  adt 
*erse  party  of  an  intention  to  introduce 
such  evidence.  Chandler**  Ex'jc  v.  Hill, 
&c.  Ex'r*  ofJSTemle— 134. 

§.  See  Issues  out  of  Chancsry,No.  1. 

CODICIL. 

1.  A  paper  established  as  a  good  codicil  to 
pass  personal  estate,  which  was  wholly 
written  by  the  testator,  although  his  name 
appeared  in  no  part  of  it     See  Wn.Lt, 

COLLATERAL  CONDITION. 

See  Condition. 

COMMISSIONERS  IN  CHANCERY. 

i.  Ought  not  to  settle  an  administration  ac- 
count without  notice  to  the  legatees  or 
distributees.  Cumpbeil  and  Wife  v. 
Winston  and  other*— 10. 

A,  An  order  of  the  Court  of  Chancery  to 
nake  up  an  account,  without  saying  be- 
fore wJtom  it  is  to  be  done,  must  be  exe- 
cuted before  one  of  the  matter  commis- 
sioners of  the  Court.    Ander*on  v.  Geat 

£.  The  Court  cannot  appoint  commissioners 
to  make  up  an  account  out  of  the  State, 
except  by  consent  of  parties,    ibid. 

4%  Sec  Commissions,  No.  !L 

COMMISSIONS. 

I.  An  executor  is  not  entitled  to  commis- 
sions for  delivering  bonds,  payable  to  his 
testator,  to  the  legatees ;  nor  for  turning 
such  bonds  into  mortgages,  and  delivering 
the  mortgages.  Jispkin*  v.  Bernard, 
Ex*r  of  Jhpkiii*—Zl. 

A  In  this  ease,  a  commission  of  five  per  cent 
was  allowed  to  commissumers  who  sold 
lands  by  virtue  of  a  decree  of  the  Court 
Lyon*,  JidnCr  of  Robmmm,  v.  Byrd  and 
other*— 21, 

COMMONWEALTH. 

t .  A  judgment  on  a  SberhTs  bond  sustained, 
though  it  was  given  to  the  CommonrweaUK 


instead  of  ike  Treuauren. 
No-  la. 


See  Bond, 


COMPENSATION. 

1.  See  Pub.ch  aser,  Nos.  3,  4,  5,  6. 

CONDITION. 

L  How  breaches  are  to  be  assigned,  in  de- 
claring on  bonds  with  collateral  conditio*. 
jS&tBrrach,  No.  1. 

CONFESSION  OF  jyDGMENT. 

1.  By  an  executor,  when  it  bars  his  reUeT 
in  equity.    See  Judgment,  No.  10. 

CONSTRUCTION  OF  ACTS. 

See  Acts  of  Assembly.' 

CONTEMPT. 

1.  It  is  no  contempt  of  the  Court  of  Chan- 
cery for  the  plaintiff  or  the  Sheriff  to  pro! ' 
ceed  to  sell  under  an  execution,  notwith- 
.  standing  the  Chancellor's  order  directing 
an  injunction  upon  the  usual  term*  is 
shewn  them  ;  bond  and  security  not  hav- 
ing bceu  given  by  the  complainant,  and 
the  tubpmna  and  injunction  not  being 
shewuin,  pursuance  of  such  order.  Clark* 
x.  Uoomei*  Ex*r*  and  other* — S3. 

CONTRACT. 

1.  Under  what  circumstances  a  promise  in 
•writing  will  be  considered  merely  nudum 
pactum,  and  will  not  be  enforced  even  i* 
a  Court  of  Equity.  Claaidlef*  Exyx  v. 
Hu%  #c.  J£jcV««/JVea/e--l24. 

2.  See  Nudum  Pactum. 

a  Land  sold  with  warranty,  and  a  deficiency 
in  the  quantity ;  the  purchaser  is  entitled 
to  compensation  for  the  value  at  the  time 
of  the  contract  See  Purchaser,  No.  5. 

4.  A  bond  given  in  the  alternative  to  pay  a 
specified  sum,  or  such  further  sum  as 
would  be  sufficient  to  purchase  as  much 
property  as  that  specified  sum  would 
have  purchased  at  a  poritkl  antecedent  to 
the  date  of  the  bond ;  held  not  an  usuri- 
ous contract    See  Bond,  No.  16. 

CONVEYANCE. 

1.  The  effect  of  *  conveyance  of  a  tract  of 
land  for  a  specified  quantity  "  taore  or 
"few;"  for  what  deficiencies  the  vendor 
will  be  bound  to  make  compensation— for 
what  not    See  Purchaser,  Nos.  2,  $. 

COSTS. 

L  Security  for.  must  be  given,  in  ejectment, 
on  the  death  of  the  lessor  of  the  plaktnT. 
Carter  t.  Washington — 31. 

S.  In  wluit  case  an  attorney's  fee  ought  to  he 
taxed  against  an   executor  or  adminiv 
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trator.    See  Executors  and  Admi- 
nistrators, No.  5. 

3.  Costa  should  not  be  taxed  upon  overrating 
or  sustaining  a  motion  to  dissolve  an  in- 
junction.   Burnett  \.  Spencer— 7. 

4.  What  costs  arc  recoverable  on  an  appeal 
iu  a  controversy  concerning  the  prohete 
of  a  will,  where  a  person  is  admitted  a 
puily  in  the  District  Court,  and  the  judg- 
ment of  that  Court  is  reversed,  and  that 
of  the  County  Court  affirmed.  See 
Wills,  No. 4. 

5.  How  costs  arc  to  be  taxed  against  an  ex- 
ecutor who  declares  on  an  assumpsit  to 
himself,  (for  transactions  subsequent  to 
the  death  of  the  testator.)  and  who  is  east 
in  his  Buit  Carres  Exvr  v.  Anderson— 
361. 

€.  The  party  substantially  prevailing  in  the 
Court  of  Appeals  is  entitled  to  costs,  al- 
though in  foi*m  the  decision  be  against 
him.    £Uzey  v.  Lane's  Ex'x—  589. 

COUNTY  COURT. 

1.  Cannot  allow  an  appeal  from  an  interlocu- 
tory decree,  even  in  term  time.  Alien  v. 
Belches  and  others— 595. 

COUNTY  CREDITOR. 

X.  Cannot  make  a  motion  against  the  Sheriff 
(or failing  to  collect  the  county  levy,  or 
any  part  thereof ;  but  only  for  the  sum 
appropriated  by  the  Court,  in  loping  the 
levy,  to  pay  the  sum  due  to  him;  and  this 
he  can  do,  (after  six  months  from  the 
time  of  laying  it,)  whether  the  Sheriff 
has  collected  the  money  or  not  Stumrt 
t.  RamiUon — 48. 

%  The  remedy  by  motion  for  the  sums  so 
appropriated  lies  in  favour  of  the  County 
auditors  only  ;  not  in  favour  of  these 
who,  as  trustees,  have  eoutracted,  or  may 
contract,  on  behalf  of  the  County,  with 
any  individual    Ibid, 

3.  It  seems  that  it  ought  to  be  shewn  that  tike 

■    olainthT  was  a  creditor  at  the  time  of  the 

•  levy,  the  Court  not  being  authorised  to 

levy  money  m  advance  upon  the  people. 

Ibid.      . 

COUNTY  LEVY. 

&e County  Creditor,  Nos.  1,2,3. 

COURT. 

.See  Appeals,  Court,  of.    Chancery. 
District  Court.   General  Court. 

1 .  It  is  not  the  province  of  the  Court,  but  of 
the  Jury,  to  judge  of  the  circumstances 
under  which  a  patent  for  lands  may  he 
presumed  to  have  formerly 
Archer,  Adm'r  of  Tanner,  i. 
37%. 


%  The  admission  of  a  deed  to  record  is  a 
mere  ministerial  act  of  the  Court,  which 
gWesaoaddfeionel  validity,  and  may  be 
compelled  -by  -a  pcrvmptmy  mandamus. 
&*  Deeds,  No.  3. 

3.  Appeals  from  mSerUcutory  detces  saay 
be  granted  by  the  Judge*  of  the  iNperior 
Courts  of  Chancery  in  Court,  but  net  t» 
vacation.  The  President,  Ue.ofWhX 
Ham  and  Mary  College  v.  Modem*  et  at 
Ea?rsofLe—657. 

COVERTURE. 

See  Limitation,  Ne.  5. 

OEBD1TOR8. 

t.  When  a  loan  of  slaves  will  beseemed  a 
gift  in  favour  of  the  oreditors  and  pur- 
chasers of  the  person  to  whom  they  were 
lent    See  Fraud,  No.  5. 


II 


DAMAGES. 

1.  Where  an  executor  brings  an  action  of 

trespass  against  a  Sheriff  for  sefcdnr  apd 
setting  or  virtue  of  a  writ  t^  fieri facias 
certain  slaves  as  the  property  of  a  tpectyc 
legatee,  (to  whom  they  were  bequeathed 
by  his  testator,  and  in  Whose  possession 
they  were,)  on  the  ground  that  those 
slaves  belonged  to  himself ;  having  been 
previously  sold  by  him  to  satisfy  the  debts 
ef  the  testator,  and  bought  by  himself; 
the  damages  assessed  in  his  favour  ought 
not  to  be  vindictive,  but  only  for  the  value 
of  the  slaves,  with  a  reasonable  allowance 
for  Aire.  Anderson  &  Starke  v.  Fox, 
tfc— 245.    See  Executors  and  Ad- 

MINISTRATORS,    No.    It.        EQUITY, 

No.  6. 

2.  M  damages  w  ere  laid  m  the  declaration 
in  an  action  of  debt  on  a  bond  with  col- 
lateral eontfition,  but  the  judgment  was 
nevertheless  sustained.  CraghiU  and 
others,  and  Little's  AaWrs  v.  Page,  Go- 
vernor, &o-446. 

3.  So  where  more  damages  were  found  by 
the  Jury  than  were  khi  in  the  declara- 
tion. WfeuWev  and  others  r.  The  Com- 
monwealth—459. 

4.  The  net  of  the  90th  of  January,  19H 
whieh  gives  damages  and  interest  on  Ac 
affirmance  of  decrees  in  Chancery,  does 
not  apply  to  appeals  depending'**  the 
commencement  of  the  set  The  same 
principle  applies  to  injunctions.  Beatty 
v.  Smith  &  Thompom    395. 

DEBT. 

Sat  Actio ic.    Bomb.    Declaration 
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DRGfcARATIOl*. 

i.  3«dgme«t  being  obtained  by  default  on  a 
bowl  with  collateral  condition,  no  advan- 
tage can  be  taken  of  a  variance  between 
the  declaration  Mid  bond.  Craghili  and 
others,  and  Jjttk?*Mm*rsy.Ptige,  Go- 
vernor, £^o— 446. 

&  A*9  damages  laid  in  the  declaration  in  an 
action  of  debt  on  a  bortd  with  collateral 
condition,  but  the  judgment  nevertheless 
sustained.    Ibid. 

3.  So,  wltere  more  damages  Were  found  by 
the  Jury  than  were  laid  in  the  declara- 
tion, ffmslow  and  others  v.  The  Com- 
monvrealth-—45Q. 

4.  When  the  Court  trill  presume  that  one  of 
the  obligors  in  a  bond  was  dead,  suit  hav- 

.  ing  been  brought  against  part  only,  and  it 
not  being  alleged  m  the  declaration  that 
the  one  whose  name  was  emitted  sealed 
the  bond,  though  it  appeared  that  the 
obligors,  against  whom  suit  was  brought, 
were  his  sureties.     See  Bo n d,  No.  14. 

$.  In  debt  on  a  Sheriff  H  bond,  the  declara- 
tion charging  that  he  failed  to  pay  the 
taxes  on  demand,  instead  of  at  the  time 
appointed  by  law*  waft  beld  sufficient,  af- 
ter verdict  Winslmo  and  others  v.  The 
Commonwealth— 459* 

&  The  species  of  action  will  be  designated 
by  the  Court  according  to  the  general 
form  and  structure  ot  the  declaration. 
Taylor  v.  RambovH- 4fi& 

7.  What  averment  necessary  in  a  declaration 
am  a  bond  given  in  the  alternative  to  pay 
a  specified  sum,  or  suck  Jfitrther  sum  as 
would  be  sufficient  to  purchase  as  much 
property  as  the  sum  specified  would  pnr~ 
chase  at  a  period  antecedent  to  the  date 
of  the  bond.    See  Bonn,  Nos.  16, 17. 

8.  Must  contain  a  positive  averment  of  the 
gist  of  (lie  action,  or  it  wtU  be  fatal  even 
after  general  demurrer.  JJorife  £jfx  v. 
JJishman — 596, 

DECREE. 

1.  Having  been  entered  for  the  sale  of  mort- 
gaged property,  and  a  person  *iot  a  party 
to  the  suit  being  found  tn  possession,  what 
steps  mav  be  taken.  See  Mortgage, 
No/1. 

3.  The  Judge  in  vacation  cannot  grant  a]>- 
pesis  from inUntocu tor y  decrees.  Dow- 
ney v.  Wright,  &f<\ — 18. 

3.  Of  an  interior  Court,  not  to  be  impeached, 
for  error,  by  way  of  original  suit  h*  the 
Superior  Court.  Monks  v.  Jinderson  ami 
Others — 80.    Graves  v.  (Jrarve*-~*i. 

4.  May  be  impeached,  in  that  way,  for 
frond.    Ibid, 

5.  Interlocutory,  if  erroneous,  ought  not  to 

be  corrected  by  bill  of  review,  but  by 
motion,  or  petition  to  the  Court    Ibid. 
0.  Under  peculiar  circumstances,    the  Su- 
perior Court  of  Chancer*  wMl  lend  its 
Vol.  H. 


aid  fco  carry  a  decree  of  an  inferior  Court 
into  effect.  Banks  v.  Jinderson  and  others 


7.  See  Injunction,  No.  1. 

8.  Sw  Answer  in  Chavcesy,  No.  2. 

9.  See  Executors  and  Administra* 
tors,  No.  4. 

10.  See  Damages,  No.  4. 

11.  What  decrees  are  interlocutory ;  when  ap- 
peals may  bo  granted  from  them,  and 
whennot.  See  Interlocutory  De- 
crees. 

DEEDS. 

1.  In  ejectment,  the  Jury  -having  frutrf 
twenty  years  possession  in  the  plaintiff; 
an  objection  to  one  of  his  title-deeds  that 
it  was  not  indented,  and  expressed  no  con- 
sideration, is  not  sufficient  to  prevent  a 
judgment  in  his  favour.  Kiivncy  v.  Bever- 
ley--$n. 

%  The  admission  of  a  deed  to  record  is  a 
mere  ministerial  act  of  the  Court,  (intend- 
ed only  as  notice  of  its  existence,}  and 
does  not  give  it  any  additional  validity. 
When,  therefore,  a  deed  is  presented  for 
record,  it  ought  to  be  admitted,  to  avail 
only  as  far  as  it  ought  to  uvail.  Dawson 
v.  fhntston  and  others,  Justices  of  Frede- 
rick County — 134. 

3.  If  an  inferior  Court  improperly  refuse  to 
admit  a  deed  to  be  proved  and  recorded, 
it  may  lie  compelled  by  a  peremptory 
mandamus.     J  bid. 

4.  The  effect  of  the  words  ♦«  more  or  less**  in 
a  deed  for  land ;  what  deficiencies  the 

.  vendor  is  bound  to  make  compensation 
for,  and'  to  what  period  it  shall  relate. 
See  Purchaser,  Nos.  2,  3,  4,  5. 

5.  A  deed  signed  and  sealed  by  A.  and  wife 
otdy,  releasing  to  E.  their  claim  to  cer- 
tain slaves,  *  ith  a  reservation  that  they 
should  be  held  by  B.  fc  J.  W.  as  trustees 
for  specified  uses,  is  not  sumcient  evi- 
dence of  property  or  possession  in  the 
persons  named  as  trustees,  to  enable  them 
-to  maintain  trespass  for  an  injury  done  to 
anyof  such  slaves.  Kermetty  v.  Wallers 
-~41». 

DEFiqiENCY. 

1.  What  deficiencies  the  vendor  of  a  tract  of 
land,  who  conveys  It  as  containing  so 
many  acres,  "  more  or  less,9*  will  be 
bound  to  make  comjierisauon  for,  and 
for  what  not.  See  Purchaser,  Nos. 
Sj  3. 

2.  To  what  period  the  compensation  shall 
relate,  whether  to  the  value  of  the  land 
at  the  time  of  the  Contract,  or  to  a  .sub- 
sequent date  ;  and  what  shall  be  the  rate 
of  compensation  when  there  are  several 
tracts  sold,  in  all  of  which  there  is  a  de- 

'fieteoey.    fic9  Purchaser,  Nos." \x  5. 
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t.  A  mortgage  was  executed  on  a  lot  of  land 
to  Hccurc  the  payment  of  a  turn  of  money 
with  interest  aimnalUt.  The  mortgagor 
covenanted  for  the  payment  of  the  prin- 
cipal, with  interest,  yearly  a***  every 
"year,  ifhrwfufly  demanded  /*  and,  in 
case  of  fcihire  of  pnvraent,  that  the  mort- 
gagee might  enter,  cto.  A  demand  of  the 
interest  should  have  preceded  the  com- 
mencement of  a  suit  for  the  recovery  of 
the  land,  on  an  alleged  forfeiture  for  the 
non-pavment  of  such  interest  Larmwn 
v.  Ttiden — 95. 

£k  &#  Declaration,  No.  5. 

DEMURRER. 

\.  A  declaration,  in  trespass  quare  cJautim 
Jregit,  wanting  a  positive  aTermen^  will 
not  be  aided  bv  a  general  demurrer. 
UvrtP*  Ex*x  v.  }M9hman~-S95. 

DEMURRER  TO  EVIDENCE, 

.SseBoNp,  No.  10. 

DEMURRER,  (GENERAL. 

t  Toi  pica  in  abatement,  ought  to  be  sus- 
tained, though  the  plea  be  defective  in 
point  of form  only,  Mantz  t,  Mciulley*- 
•608.  \ 

DEPOSITIONS, 

1.  The  circumstance  that  a  witness  has  beven 
summoned  and  faih  to  attend  is  not  suf- 
ficient to  authorise  the  reading  of  his 
deposition  taken  de  bene  e«<- ;  but  it 
niu*t  be  proved  that  he  is  dead,  or,  if 
living,  nimble  to  attend,  or  has  been 
sought  for,  and  could  not  be  found.  Jttinr 
w#v.  £cAq/*— £1. 

2.  The  deposition  of  one  witness,  onsnp- 
ported  by  corroborating  circumstances, 
is  not  sufficient  to  outweigh  the  defend- 
ant's answer  positively  denying  the  al- 
legations of  the  bill  BeaUy  v,  Smith  & 
Thontfton— 395. 

3.  A  deposition  having  been  taken  after  the 
cauie  wns  set  for  hearing  in  the  Superior 
Court  of  Chancery,  and  no  objection 
appearing  to  have  been  made  in  that 
Court,  the  Court  of  Appeals  will  pre- 
sume that  good  cause,  was  bhewn  for  ad- 
mitting it-     Stjibb*  v.  fymcellr— 536. 

-1.  A  deposition  cannot  be  rend  to  aiect  the 
interest  of  any  party  to  whom  no  notice 
of  the  time  and  place  of  taking  it  had 
been  givxai.    ibid* 

DEVISE. 

1 .  A  devise  of  land*  for  the  payment  of  debts 
extends  only  to  such  debts  as  the  testator 
'Ubouu4^c9Ji#^/tfetopaY4  aodthcje* 


fore  an  undertaking  which  it  merely  m> 
dum  pactum  is  not  comprehended,  asi 
may  be  barred  by  the  act  of  limhatingt 
Chandler'*  Eafx  v.  BM>  Vc  £rV»  •/ 

2.  &*HusBAif&  and  WiFS,Ne-& 

3.  See  Elxctiojk,  No.  1. 

4.  ike  Fraud,  No.  5. 

DEVISEES. 

1.  In  a  bill  to  foreclose  a  mortgage,  the  de. 
visees  of  the  land  mortgaged  ougnttobe 
parties.     Uraliant*  Exr%  v.  Canter— 6. 

DISTRIBUTEES. 

1.  See  Lkg  atees,  No.  1. 

DISTRICT   COURT. 

1.  Ought  not  merely  to  reverse  ta*  judg- 
ment of  a  County  Court  mreneral  term, 
but  should  proceed  to  reader  such  judg- 
ment as  the  County  Court  ought  to  have 
rendered.    Miintz  v.  Mendlcv—&&. 

5.  When  a  writ  of  inquiry  is  to  be  executed 
hi.    See  Inojjiry,  Wait  or. 


E 


EJECTMENT. 

1.  In  ejectment,  where  the  lessor  of  the 
plaintiff  dies,  security  for  costs  mnst  be 
given.     Carter  v.  JfcwAwftoa— SI- 

2,  The  Jury  having  found  Aswify  years  pot- 
aeaatoa  in  the  pbinth%  an  objection  to" 
one  of  his  title-deeds,  that  it  was  not  is- 
dented,  and  expressed  no  conmderatimt 
is  not  sufficient  to  prevent  a  judgsacatb 
his  favour.    Kitmey  ▼.  Jfcwwy  318- 

S.  See  Demand,  No.  1. 

4.  See  Error  Coram  Nobis. 


ELECTION, 


1.  A  husband  dying  in  the  lifetime  of  H 
wife  has  not  a  right  to  devise  away  sUt« 
to  which  she  is  entitled  in  remainder «" 
reversion,  the  particular  "Wasr  kn*t 
not  expired,  though  be  may  in  his  fife* 
time  sell  both  his  and  her  interest  la 
such  case,  however!  if  the  haabaad  doc* 
devise  suefe  staves  Away  from  uW  »g» 
and  other  property  to  herself  for  nfci 
with  remnmder  over  toxAher  a**  sons,  m 
fee-atmpfe,  and  she  take*  posse*oa« 
tbe  estate  devistd  to  her  bv  bfam  *Ms  it 
for  many  veara,  and  then  dhvoHtmp? 
of  it  to  those  entitled  in  remainder,,* 
oonatdcratkm  of  their  enlargtag  Jscr  "»* 
Usrest  in  the  residue  to  %  iwdmffr,  the 
thereby  makes  her  e/detfswto.  aeaopt  tij 
provision  made  for  Aen  s*,tne  «*«*| 
prcdudc»hej^Unn>m|^Au>f<^ww 
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also;  these  circumstance*,  together  ^with 
"her  taking  possession  of  the  slave*,  being 
sufficient  evidence  of  her  having  such 
knowledge  of  the  tvro  funds  as  is  requisite 
to  make  such  ejection  obligatory.  •  Up- 
sha-w  y.  Upshaw  and  ot/ters— 381. 

ENTRY. 

f.  hi*  inclusive  survey  cannot  kwfullv  bo 
made  of  lands  held  by  ent ry  only.  P)%es^ 
fbn  v.  Harvey— 55. 


EQUITY. 

1.  In  whbt  case  a  suit  in  equity  may  be 
brought  for  the  discovery  of  assets,  and 
who  should  be  made  parties  to  it  See 
Executors  and  Administrators, 
No.  1. 

£  If,  by  a  mistake  of  the  Sheriff,  a  writ  be 
nerved  on  a  wrong  person  ;  but  such  per- 
son make  no  defence  at  law  „•  suffer  judg- 
ment to  go  against  him  by  default  ;  exe- 
cution having  issued,  give  a  forthcoming 
bond  ;  and  afterwards  delay  the  plaintiff 
by  appealing  from  a  judgment  on  that 
bond ;  he  is  not  entitled  to  relief  in  equity. 
Chtehohn  v.  Jtnthony—\3. 

3.  Equity  will  enforce  the  sale  of  a  bond  for 
much  less  than  its  nominal  amouut,  if  no 
fraud  or  usury  appear  in  the  transaction. 
Xennerr.Hord— U. 

4.  The  only  trustee  appointed  by  a  will  to 
manage  the  estate  of  infants  having  died, 
and  there  being  no  provision  in  the  will 
for  the  appointment  of  a  successor,  a 
Court  of  Equity  will  appoint  one.  Ihtns- 
comb  t.  Jhsnscomb  and  others    11. 

5.  All  the  trustees,  appointed  by  a  will  to 
manage  an  estate  tor  a  married  woman, 
having  refused  to  act,  a  Court  of  Equity 
will  appoint  a  trustee  in  their  room.  Lee 
v.  Randolph  and  others— W. 

6.  Where  it  is  necessary  to  go  into  a  Court 
of  Equity  to  compel  an  executor  to  ren- 
der an  account  ot  his  administration,  in 
order  to  get  complete  relief  against  a  ver- 
dict and  judgment  obtained  by  him  in  an 
action  of  trespass,  the  Court  will  /even  if 
it  appear  from  such  account  that  the  ver- 
dict ought  to  have  been  in  his  favour  to  a 
certain  extent)  grant  a  new  trial  of  the 
issue  at  law,  in  case  the  damages  were  ex* 
eesssoe,  and  produced  by  erroneous  im- 
pressions on  the  minds  of  the  Jury  ;  and, 
where  the  damages  are  evidently  exces- 
sive, the  testimony  of  the  Jurors  will  be 
received  to  declare  the  motives  which  in* 
duoed  them  to  give  such  damages.  An- 
derson &  Starke  v.  Fox  and  others— MS. 

»       See  Executors  and  Administra- 
tors, No.  II. 
*.  Under  what  circumstances  a  promise  in. 
•writing  will  be  considered  merely  nudum 
Pactum^  and  will  net  be  enforced  even  Jax 


cnnitfi  Chandler's  Ex'x  r.  Hill,  &c. 
Erfr's  ofNcale—lty.    See  Trust. 

8.  The  sunning  obligor  in  a  joint  note,  made 
before  the  act  of  1786,  (see  Rev.  Code, 
vol.  1.  c.  '24.  s.  3.  p.  31.)  w  alone  liable  to 
an  action  at  law  ;  nor  can  the  note  be  set 
up  m  equity  aguinftt  the  representatives 
ot  the  deceased  obligor,  but  on  the  ground 
of  a  moral  obligation  antecedently  exist- 
ing on  his  nart  to  pay  it    Ibid. 

0.  A  Court  or  Equity  canuot  relieve  against 
a  judgment  at  law  merely  on  the  ground 
that  it  was  erroneous,  even  though  the 
plaintiff  at  law  was  not  entitled  to  re- 
cover, or  not  entitled  in  thatfoi%m  of  ac- 
tion, and  the  judgment  was  obtained  by 
default.  Turpin,  Adtn'r  of  James,  ▼. 
'Inomas's  Representatives— \^. 

10.  To  entitle  the  defendant  at  law  to  relief  In 
equity  hi  such  cases,  there  must  be  some 
suggestion  of fraud  or  surprise,  or  some 
good  reason  assigned  for  the  failure  to 
make  a  defence  at  law.    Ibid. 

11.  After  a  party  has  been  fully  heard  in  * 
Court  of  Law,  ^in  a  case  in  which  the 
rule  is  the  same  t/i  equity  as  at  few,)  he 
shall  not  be  permitted  to  go  into  a  Court 
of  Equity  on  the  same  controverted  points. 
Morriif  Overton  and  others  v.  Moss-~ 
408. 

ifi.  When  an  executor  will  be  barred  of  relief 
in  equity,  by  the  confession  of  an  uncon- 
ditional judgment  See  Executors 
▲mb  Administkatoks,  No.  17. 


ERASURES. 
See  Wills. 


ERROR. 

1.  A  judgment  ought  not  to  be  reversed  ou 
the  ground  that  the  Court  below  admit- 
ted illegal  evidence,  or  gave  an  erroneous 

'  instruction  to  the  Jury,  unless  it  appear 
that  some  injury  conM  possibly  have  re- 
sulted therefrom  to  the-  party  appealing. 
J*reston  v.  Harvey— ^5.  , 

2.  In  a  decree  of  an  inferior  Court,  cannot 
be  corrected  by  an  original  suit  in  the  su- 
perior Court  Hanks  v.  Anderson  and 
others— 40.    Graves  v.  Graves— 22. 

3.  In  an  interlocutory  decree,  may  be  cor- 
rected by  motion  or  petition  to  the  Court, 
but  not  by  bill  of  review*    Ibid, 

4.  A  defendant  in  error  wishing  to  avail 
himself  (in  opposition  to  a  writ  of  super- 
sedeas) of  a  release  of  errors,  or  of  any 
other  matter  not  properly  a  part  of  the 
record,  ought  not  to  move  the  Court  to 
quash  the  supersedeas,  but  should  plead 
vi  bar  such  release,  or  other  matter ;  and 
an  issue  joined  on  such  plea  ought  to  be 
tried  by  a  Jury.  Jijte's  Metro  v.  Wilson 
O  Mmttap-M*. 
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5.  If  a  release  of  Errors  be  pleafkd  to  a  */- 
persrfieiis,  and  found  for  the  defendant  in 
error ;  the  judgment  shonld  be,  not  that 
tlie  judicment  of  the  Court  below  be  q/^- 
jiiwd,  but  that  tbe  plaintiff  be  barred  of 

his  writ  of  supersedeas.    Ibid. 

6.  *SIr<*  Attorney,  No.  2. 

7.  Krror,  iu  a  judgment  utlaw*  however  pal- 
pable, is  no  ground  for  the  interference 
of  a  Court  of  Chancery  ;  but*  to  entitle 
the  party  to  relict',  there  must  be  tome 
special  grounds  of  equity.   See  E<£y  itv, 


ERROR,  CORAM  NOBIS. 

1.  The  death  of  the  lessor  of  the  plaintiff, 
previous  to  the  judgment  in  ejectment,  is 
no  ground  for  a  writ  of  error  coram  nobis  ; 
notwithstanding  that  circumstance  was 
not  stated  in  the  record,  and  no  security 
lor  costs  was  given  ;  because  an  eject- 
ment does  not  abate  by  the  death  of  tlie 
lessor  of  the  platntiti!'  Purvis  v«  2fi#— 
614. 

ESTIMATION. 

X.  'What  deficiencies  tbe  vendor  of  a  tract  of 
land,  who  conveys  it  by  estimation,  will 
be  bound  to  make  good — what  not.  See 
Purchaser,  Nog,  2,  3. 

EVICTION. 

See  Deficiency.    Purcha»e*j 

EVIDENCE. 

1.  Whiit  proof  is  requisite  to  authorise  the 
reading  of  a  deposition  taken  da  bene  esse. 
See  Depositions,  No.  1.    JMinnuv. 

'  EctioU-Sl. 

2.  An  appraisement  of  the  estate  of  a  de- 
creased person,  not  signed  by  the  execu- 
tor op  administrator,  but  by  the  appraisers 
only,  is  no  inventory  of  the  estate,  and 
cannot  be  given  iu  evidence  as  such. 
Cartas  ExV  v.  Anderson — 361. 

.  *\  Quere.  Whether,  to  authorise  the  giving 
an  inventory  and  appraisement  in  evi- 
dence, it  must  have  bqea  admitted  to  re- 
covdj  as  weU  as  signed  hy  tbe  executor  or 
administrator,  and  by  the  appraisers  ? 
ibid. 
4  Uow  far  inventories  and  appraisements 
are  evidence.  See  Inventory,  No;  3. 
Jbid. 

,  5.  How  far  a  verdict  shall  be  evidence  be- 
tween the  parties,  or  their  prhies.  See 
Verdict,  No.  I. 
C.  In  what  case  the  evidence  of  Jurors  will 
be  received  in  a  Court  of  Equity,  to  de- 
clare the  motives  whirhinduced  them  to 
,  find  excessive  damages.  Sue  Eqjjitv, 
No.  6.  -     . «       -  ■ 


7.  No  evidence  ia  opposition  to  the  tfterijfs 
return  of  "  no  etteets"  on  an  excoutioa, 
in  favour  of  the  assignee  of  a  bond  against 
the  obligor,  can  be  admitted  to  prove  that 
the  obligor  was  not  insolvent  GoodmM  v. 
Stuart—105. 

.GkT  How  to  prove  exhibits  at  the  Rearing. 
See  Exhibits. 

1  In  tracing  a  pedigree,  in  ■  suit  for  free- 
dom, what  a  witness  swore  toe*  the  exe- 
cuting of  a  writ  of  inquiry  between  the 
mother  of  the  plaintiff  and  another  per- 
son, may  be  given  in  evidence  to  prove 
the  said  mother  to  have  been  descended 
from  a  female  Indian  ancestor,  although 
the  name  of  that  witness  be  not  partial- 
forty  recollected,  nor  the  witness  himself 
positively  known  to  be  dead ;  it  befog 
proved,  by  the  witness  stating  tlie  sub- 
stance of  bis  testimony,  that  be  was  a  very 
old  man  when  he  gave  his  evidence  ;  that 
he  beUeved  him  to  be  dead  ;  and  had  en- 
deavoured in  vain,  at  counsel  for  the 
plaintiff,  to  find  a  witness  to  prate  the 
same  point  to  which  he  liad  testified. 
Pegramv.IsnbeO—193. 

'  d*  The  record  of  the  verdict  and  .judgment 
upon  a  writ  of  inquiry,  in  a  suit  by  the 
mother  of  the  plaintiff  against  a  third 
person,  in  which  record  t^  ground  of  the" 
judgment  does  not  appear,  may  bo  given 
in  evidence  to  prove  (hat  the  mother  had 
recovered  her  freedoms  not  that  she  was 
entitled  to  it,  "  by  reason  of  being  de- 
"  scended  in  the  maternal  line  from  an 
"  Indian  ancestor  imported  into  this  State 
<<  since  the  year  1705."  But  the  ques- 
tions, upon  what  ground  the  judgment  hi 
that  suit  was  rendered,  and  whether  the 
descendant  was  born  after  the  mother  ac- 
quired her  right  to  freedom,  or  not,  aught 
to  be  left  open.    Jbid. 

10.  On  the  trial  of  an  issue  upon  the  anttmpsh 
of  the  testator*  an  assumpsit  of  nisarrru- 
tor  cannot  be  given  in  evidence  to  esta- 
blish tlie  demand.  QitfriwV  JLdm%x  v. 
Jd'ttiepage&  Co. — 401. 

U.  See  AvawsR  in  Chancery,  No.  & 

12.  What  is  the  usual  and  proper  kan4*f  evi- 
dence on  the  trial  of  an  issue  directed  by 
a  Court  of  Chancery-  See  Issvns  o  \jt 
of  Cuancbry,  No.  I. 

13.  See  Deposit lox,  No,  -k 

14.  See  Partners,  No.  8.  ,i  • 

45.  A  judgment  ought  not  to  beiwwmdon 
the  ground  tfiat  iin  proper  e^ideiKe^  offer- 
ed to  the  Jury  bv  the  appetimrt,  was  ad- 
mitted by  the  btfWtorCatut,  wber*  it  ap- 
pears tbat  suoh  evidence- did  antiuifoenee 
the  verdict  Fuukon*  a*i*Y  s/ifoafiB, 
v.  Harris*— 5fi<* 

16.  The  mere  admission  of  a  debt  is  not  suf- 
ftaiont  to  ehaiye.  the  defendant  with  the 
vhok  demand  of  the  pWntuT,  whajnust, 
neverti*cUtftS,prt)t»a4r  amount,  Qmriew9* 
rfdm'x  v.  Jdu^epage  &  Gn—4M. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


6.57 


VT*  Whan  a  partner  cannot  be  a  witness  for 

another  partner,  in  a  suit  relating  to  the 

copartnership.       Waggoner   v.     Gray's 

•AfWr*— . 603. 
IS.  The  books  of  account  of  a  party  ought  to 

be  taken  altogether,  debits  as  well  as 

credits.  Ibid. 
19.  TThder  what  circumstances  parol,  admissi- 

Ue  to  explain  a  written  agreemeuL    See 

Specific  Performance. 

EXCEPTIONS,  BILL  OF, 

&eBii,L  of  Exceptions. 

EXCEPTIONS  TO  A  MASTER  COM- 
MISSIONER'S REPORT. 

1.  Wfcen  the  Court  of  Appeals  will  not  enter 
into  an  investigation  of  an  account  taken 
by  direction  of  a  Court  of  Chancery,  un- 
less exceptions  to  the  master's  report  he 
there  taken,  in  a  particular  manner.  See 
Account,  No.  6, 

EXECUTION. 

I.  On  a  decree  against  an  executor  or  ad- 
ministrator for  a  balance  due  on  his  ad- 
ministration account,  how  execution  is  to 
be  issued.  See  KxKevr  o-rs  and  Ad- 
ministrators, No. A.  Barrr.Barr's 

%  Money  bona  fide  lent  to  a  Sheriff,  and  ap- 
plied by  him  to  his  own  use,  prior  to  his 
receiving  a  writ  of  fieri  fucku  against  the 
lender,  u  not  liable  to  satisfy  such  execu- 
tion, either  at  law,  or  in  equity;  not- 
withstanding the  same  money  was  origi- 
nally deposited  in  his  hands  as  a  pledge 
for  certain  purposes.  Price  ▼.  Crump 
—89. 

3.  Although  the  condition  of  a  forthcoming 
bond  did  not  recite  on  -whose  property  the 
execution  was  levied,  yet  it  was  deemed 
neither  informal  nor  defective.  Ijerms  v. 
Thompson,  Scott  &  Hankms—IQO. 

4.  The  Sheriff's  return  of  "no  effects,* 
upon  an  execution  in  favour  of  the  as- 
signee of  a  bond  against  the  obligor,  is 
sufficient  to  charge  the  assignor,  so  that 
no  proof  that  the  obligor  was  not  insol- 
vent can  be  admitted.  Goodail  v.  Stuart 
—105. 

Jk  Construction  of  the  act  of  the  19th  of 
January,  1802,  authorising  Clerks  to  issue 
writs  of  venditioni  exponas.  See  Ven- 
ditioni Exponas. 
6.  A  party  may,  without  any  previous  notice, 
move  the  Court  to  direct  an  execution  to 
be  issued,  (where  the  Clerk  refuses  to 
-issue  one,)  or  to  quash  an  execution  ;  and 
it  will  be  so  far  considered  a  cause  de- 
pending, that  either  party  may  take  an 
appeal  from  the  decision  of  the  Court 
on  such  motion.  The  Commonwealth  v. 
jfaortf— 181. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  After  a  judgment  against  an  executor, 
and  a  return  of  "  no  effect*"  on  an  execu- 
tion against  the  goods  and  chattels  of  his 
testator,  a  suit  in  equity  may  be  brought 
for  a  discovert/  of  the  assets  ;  to  which 
suit  the  securities  of  the  executor,  and  all 
other  persona,  (however  remotely  con* 
cerued  in  interest,)  against  whom  a  de- 
cree can  be  rendered,  ought  to  be  made 
defendants.  Clarice  v.  Webb  and  others 
—8. 
.  2.  An  executor  or  administrator  ought  to  be 
credited  in  his  administration  account  for 
fees  paid  to  counsel,  notwithstanding 
those  fees  were  more  than  the  law  allow- 
ed.   Lindsay  v.  Harwettotir-% 

S.  .See  Account,  No.  l.  Campbell  and, 
Wife  v.  Winston,  &c.— 10. 

4.  A  decree  and  execution  thereupon  against 
an  executor  or  administrator,  for  a  ba- 
lance due  on  his  administration  aocouut, 
should  not  be  against  the  goods  and  chat- 
tels of  the  decedent  in  his  hands  to  be 
administered,  but  afpiinst  his  van  goods 
and  chattels.  Barr  v.  Ban**  Jldntr— 
26. 

5.  In  such  case  an  attorney's  fee  ought  to  be 
taxed  in  the  bill  of  costs.     Ibid 

6.  A  still,  not  fixed  to  the  freehold  in  a  house 
which  might  be  injured  by  its  removal, 
is  personal  property,  and  goes  to  the  ex- 
ecutor, not  to  the  heu\  Crenshaw  and 
otters  v.  Crenshuvt'*  Ex'r  and  others— 
22. 

7.  An  executor  is  not  entitled  to  commit* 
sious  for  delivering  bonds  payable  to  his  • 
testator  to  the  legatees,  nor  for  turning 
such  bonds  into  mortgages,  and  deliver- 
ing the  mortgages.  Htpkins  v.  Bernard, 
Ex'r  ofJ£pkms—< 21. 

8.  The  executoi-s  of  the  mortgagor  ought 
not  to  be  parties  in  a  bill  to  foreclose. 
Graham's  £j?r  v.  Carter— 6. 

9.  The  right  of  a  purchaser,  at  public  auc- 
tion, from  an  executor,  of  slaves  apecth- 
cally  bequeathed  by  tjbe  testator,  cannot 
be  disturbed  by  the  legatees,  whether 
the  sale  was  necessary  for  tho  payment  of 
debts,  or  not,  unless  it  he  proved  that 
tne  purchaser  knew  there  were  no  debts 
to  render  such  sale  necessary  ;  the  reme- 
dy of  the  legatee  being,  otherwise,  against 
the  executor  onhf.  Neither  can  such 
purchaser  himself  compel  the  executory, 
rewind  the  contract.    Sale  v.  Boy— >69. 

10.  If  an  executor  sells  the  slaves  of  his  testa- 
tor u  hen  there  are  no  debts  to  render 
such  sale  necessary,  and  buys  them  him- 
self, the  sale  may  be  set  aside  at  the  in- 
stance of  anv  person  interested.  Ander- 
son &  StarCe  v.  Fox,  #c— 245. 

fl.  An  exesutor  having  aoW  certain  slaves 
which  were  specifically  bequeathed  by 
his  testatrix ;  having  become  the  pur- 
chaser hinjuelf:    and,  afterwards,  recn-> 
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vcprd  cT:im a$cs  in  an  action  of  trespass 
•gainst  the  Sheriff  for  seizing  and  srtliiig 
them  as  the  property  of  the  specific 
Irgatee  in  whose  possession  they  were 
found ;  a  Court  of  Equity  will  require  an 
acconnt  of  his  administration,  to  ascertain 
whether  the  sale,  at  which  he  was  him- 
telf  the  purchaser,  was  necessary  for  the 
payment  of  debts,  or  not;  and,  (even  if 
the  sale  and  purchase  be  justified  by  the 
result  of  the  investigation,)  will  grant  a 
new  trial  of  the  issue  in  the  action  of 
trespass,  in  case  the  damages  were  ex- 
cessive, and  produced  by  erroneous  im- 
pressions on  the  minds  of  the  Jury. 
Ibid. 

12.  Qttere.  How  far  an  ex  parte  settlement  of 
his  administration  account  by  an  executor, 
with  commissioners  appointed,  on  his 
own  motion,  bv  the  Court  in  which  the. 
will  was  proven,  is  valid  ?    Ibid. 

13.  OCT*  In  this  case  a  doubt  was  suggested, 
whether  an  executor  could  legally  pur- 
chase the  propertv  of  his  testator,  sold  by 
himself,  though  the  sale  were  ptdflie,  and 
necessary  for  the  payment  of  debts  /  but 
it  appears  from  the  decree  that  such  sale 
and  purchase  (the  sale  being  necessary 
for  the  payment  of  debts)  would  be  con- 
firmed, if  no  fraud  were  proved.    Ibid. 

1.4.  An  inventory  of  the  estate  of  a  deceased 
person  must  be  signed  by  the  executor  or 
administrator.  See  Inventory,  Nob. 
1,  2, 3.     Carres  Ej*r  v.  Anderson — 361. 

15.  An  administrator  with  the  will  annexed, 
being  in  possession  of  lands  therein  di- 
rected to  be  sold,  may  maintain  a  caveat 
to  prevent  any  other  person  from  obtain- 

'  ing  a  patent  for  the  same  as  waste  and  un- 
appropriated. » Vrcher,  Adm'r  of  Tanner, 
v.  Saddler— 370. 

16.  On  the  trial  of  an  issue  on  the  assumpsit 

of  the  testator,  an  assumpsit  of  the  exeat- 
tor  cannot  be  given  in  evidence  to  esta- 
blish the  demand.  Qtiarles's  Adtrlx  v. 
lAttlepagett  Co.— 401. 

JT,  Under  what  circumstances  an  uncondi- 
tional judgment  confessed  by  an  executor 
in  an  action  brought  on  the  bond  of  his 
testator,  bars  his  relief  in  equity.  Free- 
lands  v.  Jtoyall,  &c.  Ez>rs  of  Clarke— 
575. 

ft  How  costs  are  to  be  taxed  against  execu- 
tors or  administrators  when  they  declare 
on  an  assumpsit  to  themselves,  for  trans- 
actions subsequent  to  the  death  of  the 
testator  or  intestate,  and  are  cast  in  the 
suit.     Carres  Eofr  v.  Anderson — 361. 


EXHIBITS. 


X  It  seems,  that  to  authorise  the  proving  of* 
an  exhibit  at  the  hearing,  bv  viva  voce 
testimony,  a  previous  order  for  that  pur- 
pose must  be  obtained  from  the  Chaucel- 
fn\  upon  notice  to  the  adverse  party  of 


the  intention  to  introduce  feeh  evidence. 
Chandler's  E£x  v.  IBU\  &c.  £r>?  of 
Jfeale—lU. 

FX  POST  FACTO  LAWS. 

Set  RetrosfectiveLavs. 


PEES. 

1.  An  executor  or  administrator  ought  to  l»e 
credited  in  his  administration  account  for 
fees  paid  to  counsel,  notwithstanding 
those  fees  were  more  than  the  law  allow- 
ed.    IJndsay  v.  /fomerion — 9. 

2.  In  what  case  an  attorney's  fee  ought  lobe 
taxed  against  an  executor  or  admhnstnv 
tor.    See  Executors  akd  Abmxsis- 

TRATOR3,  No.  5w 


FIXTURES. 

Soc  Stills. 

FORFEITURE. 

1.  Lands  were  not  liable  to  forfeiture  far 
non-payment  of  taxes  under  the  act  of 
December  27th,  1790,  unless  they  had 
been  assessed  and  listed  by  the  Conunis* 
sioners  of  the  Revenue,  returned  to  the 
Auditor  of  pnblic  accounts  by  the  Sheriff 
or  Collector,  and  advertised  by  the  Trea- 
surer, as  directed  by  the  4th  sectioa  of 
the  same  act,  incorporated  into  the  34th 
section  of  the  act  of  December  13tb,  1794,- 
Kinney  v.  Beverley^-319. 

2.  See  Demand,  No.  1. 

FORGERY. 

See  Assignment*,  No.  4> 

i 
FORTHCOMING  BOND.     • 

1.  Though  there  be  a  total  blank  ft*  ** 
name  of  the  surety  in  the  oMipilorjr.piiC 
of  a  forthcoming  bond,  yet,  hrt  name  be- 
ing mentioned  in  the  recital  of  the  oon*- 
tion,  and  he  having  signed  and  seated In, 
it  was  held  sufficient  to  charge  him. 
Hartley  &  Ferguson  r.  Fates— Sft. 

2.  A  blank  being  left  in  a  condition  of  a 
•  forthcoming  bond  for  the  name  of  the 

High  Sheriff,  to  whom  the  property  vas 
*  to  be  delivered  at  the  time  -and  phwe  °* 
sale,  was  hbld  not  to  vitiateit ;  tne  ■«Be 
of  the  High  Sherhfhaving  been  mention- 
ed in  a  former  part  of  the  con*Joa. 
Ibid. 
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A  forthcomingbond  deemed  neither  in- 
formal nor  defective,  although  tl.*;  con- 
dition did  not  recite  on  wfutae  property 
the  execution  was  levied,  enough  ap- 
pearing to  shew  that  it  was  theproperty 
of  the  defendant*.  Lewie  t.  TnompMiy 
Scott  &  //o#*w#—100. 


FRAUD. 


FREEDOM. 

1.  Order  to  be  made  by  the  Court  of  Chan* 
eery  where  a  negro  or  mulatto  claiming 
freedom  obtains  an  injunction,  tee  Ne- 
gro or  Mulatto,  No.  1. 

S.  What  evidence  admissible,  in  tracing  a 
pedigree  in  suits  for  freedom,  tee  Evi- 
dence, Nos.  8,9. 


1.  What  fraudulent  and  dilatory  conduct  in 
a  person,  on  whom  a  writ  has  been  exe- 
cuted by  mistake,  will  bar  him  from  relief 
in  equity,     tee  Equ i t v,  No.  2. 

$.  The  sale  of  a  bond  for  less  than  its  nomi- 
nal amount  is  of  itself  no  proof  of  fraud. 
•See  Bonds,  No.  1. 

3.  The  decree  of  an  inferior  Court  of  Chan- 
eery  may  be  corrected,  by  an  original 
suit  in  the  Superior  Court,  for  fvnud. 
Bank*  v.  Anderson  and  other*— 20. 

4.  &W  PUBCRASSR. 

5.  A  father,  anterior  to  our  statute  of  frauds, 
having  delivered  certain  slaves  to  his  son, 
which  were  proved  by  vei'bul  evidence 
(without  any  deed  or  writing)  to  have 
been  lent  for  an  indefinite  period ;  and 
the  son  having  retained  the  uninterrunt- 
ed  possession  for  many  years,  used  the 
property  as  his  own,  and  acquired  credit 
on  the  strength  of  hia  possession  ;  in  a 
controversy  between  the  father,  or  volun- 
teer claimants  under  him,  and  creditors 
of,  or  fair  purchasers  from  the  son,  the 
father  shall  he  deemed  to  have  given  him 
the  slaves;  and,  on  general  principle*  of 
law  and  equity,  independently  of  any 
statutory  provision,  the  title  of  the  cre- 
ditors and  purchasers  will  be  protected. 
The  circumstance  that  the  father  after- 
wards, bv  his  last  will  and  testament,  be- 
queathed the  slaves  to  the  son  for  life,  re- 
mainder to  his  children,  makes  no  differ- 
ence in  the  ease.  Fitzhughs  v.  Jbider- 
ton  and  other*— 289, 


FRAUDS,   STATUTE  OF. 


A  loan  of  slaves  deemed  a  gift  in  favour  of 
ihe  creditors  and  purchasers  of  the  per- 
son to  whom  they  were  lent,  on  general 
principles  of  lawaud  equity,  independent- 
ly of,  and  anterior  to.  the  statute  of 
frauds.  See  Fraud,  No.  5. 
G.  being  indebted  to  S.,  and  S.  to  W-,  if 
G.,  in  consideration  of  his  debt  to  S.»  ver- 
btdlv  promise  to  pay  the  debt  of  S.  to  Mr., 
but  W.  does  not  thereupon  discharge  S„ 
the  promise  is  a  collateral  undertaking 
which  is  void  under  the  statute  of  frauds. 
In.  such  case,  S.  is  not  a  competent  wit- 
ness V°  prove  the  promise  of  G.  J\  ag- 
goner  v.  Gray*  •&///»'r>-*G0«3. 


GAMING. 

1.  M.  having  won  money  of  W.  at  cards,  and 
L  having  won  the  same  sum  of  M.,  the 
bond  of  W.  given,  at  the  request  of  M.,  to 
I.,  for  that  sum,  is  void  by  the  act  to  pre- 
vent unlawful  gaming.  Woodson  and 
ftoytter  v.  Barrett  &  Co.— 80. 

2.  The  assignee  of  a  bond  for  money  won  at 
gaming  cannot  recover,  though  the  as* 
signmentwasfor  a  valuable  consideration,, 
and  though  he  had  no  notice  of  the  origin 
of  the  bond,  unless  the  obligor,  before 
the  assignment,  induce  him  to  take  the 
bond  by  promising  to  pay  him  the  money. 
Ibid. 

S.  In  such  case,  a  judgment  having  been  ob- 
tained against  the  obligor ;  a  writ  of  elegit 
issued  against  his  lands ;  a  suit  brought 
by  the  assignee  against  the  Sheriff  for  an 
error  committed  in  executing  such  writ ; 
and  a  judgment  obtained;  a  Court  of 
Equity, will  still  relieve  the  obligor,  and 
the  Sheriff  also,  on  the  ground  oi  the  tur- 
pitude of  the  original  transaction.    Ibid. 

GENERAL  COURT. 

1.  When  writ  of  inquiry  to  be  executed  in. 
tee  Inquiry,  A\  rit  of,  No.  ii. 

GIFTS. 

1.  When  a  loan  of  slaves  will  be  deemed  a 
gift,  in  fa\our  of  the  creditors  or  purcha* 
sers  of  the  person  to  whom  they  M-ere* 
lent    tee  Fraud,  No.  5, 

GOVERNOR. 

1.  In  what  form  an  action  may  be  maintain* 
ed  in  his  name  against  inspectors  for  the 
nun-delivery  of  tobacco,  though  the  law 
is  silent  on  the.  subject  See  Action, 
ho.  8. 


H 

HEIR. 

1.  See  Executors  and  A&mxxj?trX- 
torj,  No.  C. 
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HIRE. 

See  Slaves,  No.  1. 

HUSBAND  AND  WIFE. 

1.  .Ste  Equity,  No.  5. 

2.  A  hnsband  dying  in  the  life-time  of  his 
wife  has  not  a'rignt  to  dernse  away  slaves 
to  which  9he  is  entitled  in  remainder  or 
reversion,  the  particular  estate  having 
not  expired  ;  though  he  may  iu  his  life- 
time sell  both  his  and  wife's  interest. 
Upshavt  v.  Upsharw  and  others— 381. 

3.  iye  Election-,  No.  1. 


INCUMBRANCE. 

See  Surety. 

INDIANS. 

J.  No  native  American  Indian,  brought  into 
Virginia  since  the  year  1691,  could,  un- 
der any  circumstances,  be  lawfully  made 
a  slave.  Polios  ami  otters  v.  Hill  and 
others— 149. 

%  The  manuscript  act  of  1691,  and  not  the 
printed  revisal  of  1705,  fixes  the  period  at 
which  the  right  of  making  slaves  of  la- 
diaos  was  restricted.    Ibid. 

3.  What  evidence  admissible,  in  tracing  a 
descent  from  Indians,  in  suits  brought 
for  freedom.  See  Evidence,  Nob. 
8,9. 

INDORSEE. 

See  Assignment* 

INDORSED. 

Sec  Assignment. 

INFANCY. 

See  Limitation,  No.  2, 

'  INJUNCTION, 

1.  Itis  irregular,  after  a  decree  of  an  inferior 
Court  dismissing  a  bill  of  injunction,  to 
apply  to  the  superior  Court  for  a  new  in- 
junction to  stay  proceedings  on  ihejudg- 
tnent  at  Uno  during  the  pendency  of  an 
appeal  from  the  decree.  Graves  v.  Graves 

2.  To  stay  waste,  in  what  case  to  be  granted 
to  a  vendor  against  a  vendee  to  whom  he 
has  sold  a  tract  of  land  in  fee-simple,  re- 
taining the  title  as  a  security  for  the  pur- 
cha&e-rooney.    Scott  v.  Wharton— £5. 


3.  An  order  from  the  Chancellor,  granting 
art  injunction  to  a  judgment  at  common 
law  upon  the  usual  terms,  is  not  sufficient 
to  stay  the  proeeedings,'  until  the  com- 
plainant has  complied  with  the  tertw  of 
the  order,  by  giving  bond  and  settrity 
Clarice  r.  Hoomtft  Ex'ro  and  alters— 
23. 

4.  In  such  ease,  it  is  no  contempt  of  the 
Court  of  Chancery,  in  4he  plaintiff  or  the 
Sheriff,  to  proceed  to  sell  under  the  exe- 
cution, notwithstanding  the  CUaooettor'l 
order  was  shewn  them.    Ibid.  r 

5.  Costs  should  not  be  taxed  upon  ovemtfmg 
or  sustaining  a  motion  to  dissolve  aa  in- 
junction.   BarntU  ▼.  Spencer— 7. 

8.  An  appeal  ought  not  to  be  allowed  from  a 
dismission  of  a  bill  of  injunction  wider  die 
act  of  Assembly,  the  injunction  having 
been  dissolved,  and  no  cause  shewn  agaiast 
such  dismission  at  the  next  term,  An- 
derson I*  Thurmond  v.  EUxngim  and 
others— 16. 

7.  A  bill  of  injunction,  and  the  proeeediafs 
thereupon,  are  not  property  part  of  tie 
record  of  the  judgment  at  common  law; 
neither  ought  such  papers  to  be  brought 
np  to  the  superior  Court  by  a  certiorari, 
on  a  suggestion  of  diminution  in  that  re- 
cord. Bite's  Heirs  y.  Wilson  &  Dmdap 
— 268. 

8.  An  injunction  to  a  judgment  at  law  ought 
not  to  be  sustained  merely  on  the  ground 
of  errorf  however  palpable ;  but  to  en- 
title the  party  to  relief,  there  ought  to  bt 
some  special  grounds  of  equity.     See 

'    Equity,  Nos.9,  10. 

9.  Damages  are  not  to  be  awarded  on  dis- 
solving injunctions  which  -were  depending" 
at  the  commencement  of  the  act  of  the 
90th  of  January,  1904,  vis.  on  the  1st  of 
May,  1804.  Be*tt#r.  Smiths  Thomp- 
son— 995. 

10.  An  order  reinstating  and  du-oetng  an 
israe,  not  an  interlocutory  deerot,  ut»» 
which  an  appeal  can-  be'  mowed.  Price 
v.  Sfrange--Gl5. 


INQUIRY,  WRIT  OR 


1.  How  far  a  verdict  on,  to  be  I 

evidence  that  the  raotherof  the  ptafutit 
was  entitled  to  her  freedom.  See  Evi- 
dence, No.  9. 

2.  A  writ  of  inquiry  cannot  be  executed 
in  the  General  Court,  or  a  Dhrtriat 
Court,  at  the  term  next  ■uoseetfiigtte 
rule  day  on  which  the  oflloe  jodgftcat 
was  confirmed ;  because  the  defendant 
has  the  whole  term  to  set  aside  the-otit  of 
inquiry,  and  plead  to  hurae.  Cr*gk$U  and 
others,  and  Littles  Jtdn&sr.  i%*t  C#- 
vernoTy  &Jc— 440. 
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INSPECTORS. 

See  Tobacco. 

1.  What  action  may  be  maintained  against 
inspectors  for  the  non-delivery  of  tobacco. 
See  Action,  No.  8. 

INTEREST, 

1.  AeDi¥AND|  No.  1. 

T  Interest  allowed  to  a  devisee  of  slaves  in 
remainder,  and  certain  expenses  of  main- 
tenance, See. ;  the  devisee  having  paid  a 
sum  of  money  to  relieve  them  from  exe- 
cution while  in  possession  of  tenant  for 
We,  and  afterwards,  (supposing ,  herself 
entitled  to  them,  and  having  taken  them 
into  her  own  possession,)  being  compel- 
led by  a  Court  of  Equitv  to  relinquish 
them.     Upshttw  v.  Upshaw,  fcfc— 381. 

3.  Interest  on  an  unliquidated  account  ought 
not  to  be  allowed.  Waggoner  v.  Gray's 
Adwtrs— 603. 

INTERLINEATIONS. 

See  Wills,  No.  3. 

INTERLOCUTORY  DECREES. 

h  The  Judges  of  the  several  Superior  Courts 
of  Chancery  cannot  grant  appeals  from 
intetiocsUory  decrees  in  vacation,  but  in 
Court  only.  The  President.  6? c  of  IViU 
Ham  and  Mary  College  v.  Hodgson  et  al. 
£gfr9ofI*e—657. 

&  A  decree  to  foreclose  a  mortgage,  and 
directing  a  sale  of  the  mortgaged  premises, 
fc  aa  interlocutory  decree.  Fairfax  v. 
Mu*?8  Ex'rs  (in  note)— 557. 

3.  A  decree  foreclosing  the  equity  of  re- 
demption m  mortgaged  property,  and  ap- 
pointing commiasioners  to  make  sale,  fcc. 
abut  interlocutory,  and  an  appeal  can- 
not be  allowed  by  a  County  Court  from 
such  decree,  even  in  term  time.  Allen  r. 
Belches  and  other s— 395. 

4>  An  order  of  the  Superior  Court  of  Chan- 
cery, reinstating  an  injunction,  and  direct- 
ing a  new  trial  of  an  issue,  is  not  an  in* 
toHocutory  decree  from  which  an  appeal 
•an  be  allowed.    Price  v.  Strange— ol5. 


INVENTORY. 


L  An  appraisement  of  the  estate  of  a  de- 
t turned  by  the  execu- 
tor or  administrator,  but  by  tnc  appraiser* 


An  appraisei 
ceased  per* 


only,  is  no  inventory  of  the  esute,  and 
cannot  be  given  in  evidence  as  such,  in 
any  suit  by  or  against  such  executor  or 
administrator.  Cart's  Ex*r  v.  Anderson 
—361. 
9.  Quere.  Whether,  to  authorise  the  givias; 
an  inventory  and  appraisement  in  evi- 
dence, it  must  haw  been  admitted  to  re- 

VoL.n. 


cord,  as  well  as  signed  by  the  executor 
oi*  administrator,  and  by  the  appraisers  1 
Can's  Ex'r  v.  Anderson — 361. 
3.  It  seems,  that  inventories  and  appraise- 
ments are  prima  facie  evidence  of  the 
value  only  of  the  property  inventoried 
and  appraised;  being  no  evidence,  against 
any  person,  other  than  the  executor  or 
administrator,  tliat  such  property  be* 
hnged  to  the  decedent    Ibid 

ISSUES  OUT  OF  CHANCERY. 

1.  It  is  the  right  and  usual  course  in  the  trial 
of  an  issue  out  of  Chancery  to  examine 
the  witnesses  viva  voce  ;  and  it  cannot 
properly  be  inferred  that  the  answer  and 
depositions  were  the  only  evidence  ex- 
hibited on  such  trial ;  on  the  contrary,  it 
ou£ht  rather  to  appeat,  that  such  -written, 
evidence  was  actually  made  use  of,  since 
the  Court  of  Chancery  ought  to  give  di- 
rections respecting  the  reading  of  the 
papers  filed  in  the  cause.  Paul  and 
others  v.  Paid — 525. 

2^  The  Court  before  whom  an  issue  out  of 
Chancery  was  tried,  having  been  satisfied 
with  the  verdict  of  the  Jury,  and  having 
overruled  a  motion  for  a  new  trial,  to 
which  opiuion  no  exception  was  taken, 
the  verdict  ou^ht  forever  to  remain  un- 
disturbed.   Ibtd. 

ISSUES,  IN  PLEADING. 

1.  The  Clerk's  stating,  on  the  record,  *'  which 

"  pleas  the  plaintiffs  join,**  &c.  Is  not  a 
joining  of  issue.  Bite's  Ueirs  v.  Wilson 
&  Ihmlop— 268. 

2.  Where  there  are  two  issues  in  fact,  and 
the  verdict  of  die  Jury  answers  to  one 
only,  there  ought  to  be  a  ventre  facias  de 
novo.    Ibid, 

3.  The  words  "  usual  pled"  having  been  put 
in  by  the  defendant  to  a  count  nta  writ  of 
right,  it  was  held  tliat  no  issue  was  joined, 
and  after  verdict,  a  repleader  was  award- 
ed.   Taylors,  &c.  v.  Huston,— m. 

4.  On  the  trial  of  an  issue  upon  the  assump- 
sit of  the  testator,  an  assumpsit  of  his  ex- 
ectUor  cannot  be  given  in  evidence  to  es- 
tablish the  demand.  Queries'' s  Aam\v  v. 
IMtlepage  &  Co.— 401. 


JOINT  OBLIGATION. 

1.  The  surviving  obligor  in  &  joint  note  mad£ 
siuee  the  act  of  1786,  (Rev.  Code,  vol.  1. 
e.  24.  s.  3.  p.  31.)  is  atone  liable  to  an  ac- 
tion at  larttf ;  nor  can  the  note  be  set  up 
in  equity  against  the  representatives  of 
the  deceased  obligor,  but  on  the  ground 
of  a  moral  obligation  antecedently  exist- 
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inron  his  part  to  nay  the  money.  ChaiuU 
lePs  Kxyx  v.  Hid,  Uc.  Ex'rs  ofJVeale— 
124. 
2.  See  Bow,  No.  14. 

JUDGES. 

1.  The  Judges  of  the  several  Superior  Courts 
of  Chancery  cannot  gpint  appeals  from 
interlocutory  decrees  in  intention,  but  in 
Court  only.  Tlie  President,  &c.  of  Wil- 
liam and  Mary  College  v.  Hodgson  et  at 
Ex'rs  of  Lee— 5*7. 


JUDGMENT. 

1.  A  judgment  ought  not  to  be  reversed  on 
the  ground  that  the  Court  below  admitted 
illegal  evidence,  or  gave  an  erroneous  in- 
struction to  the  Jury,  unless  K  appear 
that  some  injury  could  possibly  have  re- 
sulted therefrom  to  the  party  appealing. 
Preston  v.  Harvey— 55. 

2.  Mow  a  judgment  on  a  caveat,  that  no 
grant  shall  issne  to  the  caveutee  on  an  #«- 
elusive  survey  ought  to  be  entered,  where 
H  appears  that  he  has  any  other  claim  or 
survey  under  which  he  may  possibly  hold 
a  pnrt  of  the  land.     See  Caveat,  Nob. 

See  lyjuNCTiov,  No*  I. 

3.  A  IHstritt  Court  ought  not,  in  any  ease, 
r  merely  to  reverse  the  judgment  of   a 

County  Court   in   genei%al  terms;    but 
should  proceed  to  render  such  Judgment . 
as  the  County  Court  oufcht  to  ha\e  ren- 
dered.   Maniz  r.  ffendley — 508. 

4.  Where  a  release  of  errors  h  pleaded  to  a 
sirpersedexts,  a"nd  (bund  for  the  defendant 
in  error,  what  the  judgment  should  be. 
Hite's  Heirs  x.  Wilson  &f  lhmlop— 268. 

5.  Judgment  ought  never  to  be  given,  in  a 
summary  way,  in  favour  of  any  plaintiff 
who  does  not  bring  himself  fully  witlun 
the  terms  of  the  law,  under  which  he  pro- 
ceeds.    Stuart  v.  Hamilton— AS. 

6.  Error  in  a  judgment  at  law,  however  ap- 
parent, is  no  gronrrd  for  relief  iu  cijuity  ; 
but  the  party  must  shew  some  special 
enidtable  circumstance*  to  entitle  him  to 

1  the*  interposition  ofa'Court  of  Chaucery. 
$ec  Equity,  Nos.  9,  10. 

7.  A  person  not  a  party  to  •  judgment,  is  not 
bound  by  it  either  in  law  or  equity,  mere- 
ly oti  the  ground  that  he  was  present,  and 
eross-exammed  the  witnesses.  Turpin, 
AdirPr  of  James,  v.  Thomas's  Represen- 
tatives—139. 

8.  The  Clerk  of  a  County  Court  having  by 
imsfakc  failed  to  enter  a  judgment  on  a 
Verdict,  and  an  appeal  bemg  taken,  such 
appeal  ought  to  be  dismissed,  notwith- 
standing1 the  County  Court,  afterwards, 
during  the  pendency  of  the  appeal,  cor- 
rects the  error  by  having  the  jtutgment 
entered    and    certified  to    the    District 


Court  Tattm  and  Wifi  v.  Sntdar*— 
542. 

9.  A  judgment  ought  not  to  be  reversed,  on 
the  ground  that  improper  evidence  of- 
fered by  the  appellant  was  admitted  by 
the  inferior  Court,  where  it  apptata  that 
such  evidence  did  not  influence  the  ver- 
diet  Faulcon,  AdoCr  qfHamUu,  v.  Bar- 
Hss— 550. 

10.  Under  what  circumstances  an  uncondh 
tional  confession  of  judgment  by  an  ex- 
ecutor, in  an  action  brought  om  the  boad 
of  his  testator,  bars  his  relief  in  equity. 
FreeUinds  v.  RoyaU,  &c. — 575. 

JURISDICTION. 

1.  How  for  a  Court  of  Equity  will  interfere 
after  a  trial  at  law.  AeefcojeiTY,  Nos, 
9, 10,  11. 

JURORS. 

1.  In  what  case  the  evidence  o£  will  be  re- 
ceived in  a  Court  of  Equity  to  declare  the 
motives  which  induced  them  to  find  ex- 
cessive damages.    See  E  oju  i  t  y,  No.  6. 

JURY. 

1.  It  is  the  province  of  the  Jury,  and  not  of 
the  Court,  to  judge  of  the  circumstance* 
under  which  a  patent  for  lands  may  be 
presumed  to  have  formerly  issued.— 
Archer,  Adm'r  of  Tanner,  ▼.  Saddkr— 
370. 


LANDS.     . 

1 .  Not  listed,  &c.  were  not  liable  to  forfeiture 
for  non-payment  of  taxes  under  the  act 
of  December  27th,  1^90.  See  For- 
feiture, No.  1.  Kinney  v.  Beverky 
—318. 

2.  A  patent  or  grant  for,  may,  under  circum- 
stances, be  presumed  to  have  formerly 
issued.  Archer,  Adm*r  of  Turner,  v. 
Saddler—370.  See  Patent  to* 
Lands,  No.  1. 

3.  See  Patent  for  Lands,  No.  2. 

4.  An i  administrator  withtfecvitt  an»exe*\ 
being  in  possession  of  lands  therein  di- 
rected to  be  sold,  may  majntaia  a  caveat 
to  pre\cnt  any  other  person  from  obtain- 
ing a  patent  for  the  same  at  waste  and  un- 
appropriated. Archer,  Adm*r  qf  Tan- 
ner, v.  Saddler— 370. 


LEGATEES., 

1.  Ought  to  hare  notice  of  the  settlement  of 
an   administration  account  by  eommis- 
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•toners  in  Chancery.  Campbell  and  Wife 
v.  Winston,  He. — 10. 

The  right  of  a  purchaser,  at  public  auc- 
tftm,  from  an  executor,  of  slaves  specifi- 
cally bequeathed  bv  the  testator,  cannot 
be  disturbed  by  theleffatee,  whether  the 
(tale  be  necessary  for  the  payment  of  debts 
or  not ;  unless  ft  be  proved  that  the  pur- 
chaser knew  there  were  no  debts  to  ren- 
tier such  sale  necessary ;  the  remedy  of 
the  legatee  being,  otherwise,  against  the 
executor  only.    Sale  v.  /to#-—69. 


LIMITATION. 

1.  The  act  of  limitations  will  run  against  a 
promise  in  "writing1  which  is  merely  nu- 
dwn  pactum,  though  the  testator  charge 
his  lands  with  the  payment  of  his  debts. 
See  Nudum  Pactum. 

2.  When  the  act  of  limitations  once  begins  to 
run,  its  operation  never  ceases  by  the  in- 
tervention of  infancy,  coverture,  or  other 
legal  disability.  t\tzhughs  v.  Anderson 
and  ©fters— 289. 


LOAN. 

When  a  lean  of  slaves  will  be  deemed  a 
gift,  in  favour  of  creditors  and  purchasers 
of  the  person  to  whom  they  were  lent. 
Abe  Fraud,  No.  5. 


MANDAMUS. 

When  it  may  be  awarded  to  compel  the 
admission  of  a  deed  to  record ;  which  ad- 
mission is  a  mere  mhnsteral  act  of  the 
Court,  and  gives  the  deed  no  additional 
•validity.    See  Deeds,  No.  3. 


MANUSCRIPTS. 
See  Acts  of  Assembly,  No.  1. 

MINISTERIAL  ACT  OF  COURTS. 

1.  The  admission  of  a  deed  to  record  is  a 
mere  ministerial  act,  which  gives  it  no  ad- 
ditional validity,  and  may  be  compelled 
bra  peremptory  mandamus.  See  Deeds, 
No.  3. 

MINUTE-BOOK. 

See  Amendment,  No.  I. 


MISTAKE. 


1.  What  fraudulent  and  dilatory  conduct  of 
a  person  on  whom  a  writ  has  beeu  served 
by  mistake  will  bar  him  from  relief  in 
equity.     See  Equity,  No.  2. 

2.  For  what  mistakes  in  'the  judgment  of  ar- 
bitrators an  award  may  be  set  abide ;  for 
what  not.     See  A  w  a  u  d,  N  o.  1 . 

3.  See  Judgment,  No.  8. 


"MORE  OR  LESS." 

1.  What  deficiencies  the  vendor  of  a  tract  of 
land,  who  conveys  it  as  containing  so  many 
acres  "  more  or  few,"  will  be  bound  to 
make  compensation  for ;  what  not.  See 
Purchaser,  Nob.  3, 4. 


MORTGAGE. 

1.  A  decree  being  entered  for  the  sale  of 
mortgaged  property,  of  which  a  person 
not  a  party  to  the  suit  is  found  to  be  in 
possession;  a  rule  may  be  made  upon 
such  person ;  and,  unless  he  shew  a/wra- 
mottnt  right  in  himself  the  property  may 
be  ordered  to  be  delivered  to  the  commis- 
sioners acting  uader -the  decree  ;  and,  if 
necessary,  such  order  may  be  enforced  by 
an  attachment  The  Cammonteealth  v. 
JRagsdale,  andHagsdalc  v.  'Due  Common- 
wealth— 8. 

2.  .Se-e  Bonds,  No.  2. 

3.  In  a  bill  to  foreclose  a  mortgage,  the  <fe- 
visees  of  the  land  mortgaged  ought  to  be 
parties,  and  not  (he  executors  of  the 
mortgagor.  Graham's  Exrs  v.  Carter 
—6. 

4.  See  Purchaser,  No.  2. 
See  Demand,  No.  1. 


MOTION. 

1.  On  whose  behalf  a  motion  ties  against  the 
Slieriff  for  fitting  to  collect  thu  County 
levy,  or  any  part  thereof.  See  County 
Creditor,  No.  1.  Stuart  v.  Hamilton 
—48. 

2.  The  remedy,  by  motion,  for  the  sums  ap- 
propriated by  the  Court  in  laying  the  lety, 
lies  in  favour  of  the  Comity  creditor*  only. 
See  County  Creditor,  No.  2. 

3.  See  Summary  Proceedings,  No.  1. 

4.  Error  in  interlocutory  decree  may  be  cor- 
rected by  motion  or  petition  to  thcJCourt. 
Batiks  v.  Anderson  and  others— & 

5.  When  and  by  whom  it  may  be  made, 
without  notice,  to  procure  the  emanation 
of  an  execution*  or  to  quash  one ;  and  an 
appeal  taken  from  the  decision  of  the 
Court  thereon.    See  Execution,  No. 
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NEGRO  OB  MULATTO. 

See  Slaves. 

1.  Where  a  negro  or  mulatto,  cWmJo^  free- 
dom, obtains  an  injunction  to  prevent  his 
or  her  being  carried  out  of  the  Common- 
wealth before  the  controversy  be  decided ; 
the  Court  will  order  the  pUintiff  to  be 
kept  and  maintained  by  its  officer,  during 
the  controversy,  unless  the  defendant 
win  give  bond  and  security  for  his  or  her 
forthcoming ;  which  if  he  fails  to  do,  he 
will  be  answerable  to  the  officer  for  the 
plaintiff's  expenses,  notwithstanding  the 
suit  should  be  decided  in  his  favour. 
Surah  v.  Henry— V}. 

NEW  TRIAL. 

1.  In  what  case  a  Court  of  Equity  win  grant 
a  new  trial  of  the  issue  in  an  action  of 
trespass.    See  Eojj itt,  No,  6. 

See  Issues  out  op  Ckancbky,  No.  1. 

NOTICE. 

1.  To  legatees  or  distributees  ts  necessary 
previous  to  the  settlement  of  an  adminis- 
tration account  by  commissioners  in 
Chancery.  Campbell  and  Wijh  v.  Wins- 
ton and  others— 10. 

£.  See  Purchaser,  No.  2. 

3.  When  to  be  given,  on  proving  exhibits  at 
the  hearing.    See  Exhibits. 

4.  A  motion  may  be  made  to  the  Court  by  a 
party  to  quash  an  execution,  or  to  direct 
the  clerk  to  issue  one,  (where  he  refuses,) 
without  any  previous  notice.  Sr<?  Exe- 
cution, No.  6. 

$,  See  Depositions,  No. 4. 

NUDUM  PACTUM. 

1.  Under  what  circumstances  a  promise  in 
writing  will  be  considered  merely  nudum 
pactum,  and  will  not  be  enforced  even  in 
equity.  Chandler**  J&x*x  r.  Bill,  &c. 
Ex>vs  ofJS'eale— 124. 

2.  A  trost  created  by  will  for  the  payment 
of  debts,  bv  a  general  direction  that  all 
the  testators  debts  shall  be  paid,  exteuds 

'  only  to  such  as  he  is  bound  m  conscience 
to  pay  ;  therefore  au  undertaking  which 
is  merely  nudum  pactum  is  not  compre- 
hended, and  may  be  barred  by  the  act  of 
limitations.    Ibid 

NULLA  BO.VA. 

1 .  The  return  of,  upon  an  execution  in  favour 
of  the  assignee  of  a  bond  against  the  obli- 
gor, is  sufficient  to  cjiarge  the  assignor, 
90  that  no  proof  can  be  admitted  that  the 


obligor  was  not  insolvent     Cffcfeff  t 

Stuart— 105. 


OBLIGATION. 

See  Bond.    Joint  Obligation* 

OBLfeOR. 

See  Assignment.    Bono-   Joimt 
Obligation. 

ORDER  BOOK. 

See  Amendment,  No.  I.' 

OYEB. 

**?Bond,  No.  1(* 


PAROL  EVIDENCE. 

&se Evidence.    Specific  Pbufobm- 
ance. 


PARTIES. 

1.  Who  are  proper  parties  to  a  bDl  for  dis- 
covery of  assets.  See  Execotobs 
and  Administhators,No.  1. 

8.  How  far  a  verdict  shall  be  e^*1*^ 
tween  the  parties,  or  their  pmics.  See 
Verdict,  No.  1. 

S.  In  a  bill  to  foreclose  a  mortal  the  *' 
visees  of  the  land  mortgaged uughtto ibe 
parties,  and  not  the  executors  ofttc 
mortgagor,  Graham's  Etfrs  v.  C&* 
— 6, 

4.  R,  C.and  others  being  tenants  '***&** 
of  certain  lands,  an<TR.C.  having **[» 
part  thereof  to  E.  W.  and  others,  •*► 
cree  for  partition  obtained  by  tlie<<**J 
tenants  agtinst  R.  C.  In  a  suit  eommenert 
subsequently  to  the  sale,  is  no  endeoee  » 
their  favour,  in  an  action  of  *&**][*" 
brought  by  them  against  the  ****%* 
who  *ere  no  parties  to  the  suit  fi*P*£** 
tion.  Cartel*  v.  H'ashnpon  ap*** 
— SI. 

5.  A  person  not  &  party  toajwlgnient,  * 
not  bound  by  it,  either  in  law  or  «r™Jj 
merely  on  the  ground  that  be  fjjj** 
sent  and  cross-examined  the  ****"*!: 
Turpin,  Adm'r  of  James,  r.  /*••■*» 
Kepresentatfves— -t39.  .  jt 

6.  Where  a  suit  has  abated  by  ****■£ 
a  party,  it  ought  to  be  rented  iajw 
names  of  his  representatircs,  and  a** 
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„  <be>  general  character  of  representative*. 
Turjrin,  &c.  v.  Thomas's  Representatives 
—139.  note  (1). 

7.  A  party  may,  without  any  previous  no- 
tice, move  the  Court  to  direct  the  Clerk 
to  issue  an  execution,  or  may  move  to 
quash  one  ;  and  it  will  he  so  Car  consider- 
ed a  cause  depending,  that  either  party 
mar  take  an  appeal.  The  Commonwealth 
v.Hewitt-~  181. 

8.  A  deposition  cannot  he  read  to  affect  the 
interest  of  any  party  to  whom  no  notice 
of  the  time  and  place  of  taking  it  had 
been  given,    Stubos  v.  Burweli— 536. 

9.  See  Witness,  No.  5. 

lp.  At  what  stage  of  the  proceedings  new 
parties  may  be  admitted,  in  a  contest 
about  a  will.  See  Wills,  No.  4. 
11.  Every  partner  ought  to  be  made  a  party 
"  ma  suit  for  settling  the  accounts  of  the 
copartnery.  Waggoner  v.  Graffs  Adm'rs 
—603. 

PARTNERS* 

1.  See  Award,  No.  2. 

£.  In  settling  the  accounts  of  a  mercantile 
concern,  in  a  controversy  between  the 
partners  only,  it  is  sufficient  to  examine 
and  state  the  books  of  the  copartnery, 
without  requiring  vouchers  in  support  of 
each  specific  item.  Fletcher  r.  Pollard 
—544. 

3.  The  answer  of  one  joint  partner,  in  the 

name  of  both,  deemed  sufficient,  the  com- 
plainant' having  filed  a  general  replica- 
tion, and  taken  no  steps  to  compel  an 
answer  from  the  other  partner.  Free- 
lands  v.  JioyaU,  &C.S75. 

4.  In  a  suit  for  settling  the  concerns  of  a  co- 
partnery, every  partner  ought  to  be  made 
a  party  ;  and  one  partner,  though  not  a  , 
party  to  the  suit,  cannot  be  a  witness  for 
another,  so  as  to  charge  their  companion, 
in  relation  to  the  partnership.  Wag- 
goner v.  Gray's  .ftfrirr*— 603. 


PATENT  POR  LANDS. 

1.  Mav,  under  circumstances,  be  presumed 
to  have  formerly  issued  ;  of  which  cir- 
cumstances, and  of  the  conclusion  to  be 
drawn  from  them,  it  is  the  province  of  the 
Jury,  and  not  of  the  Court,  to  judge. 
•Archer,  Adntr  of  Tanner,  v.  Saddler— 
370. 

$.  In  this  case,  the  circumstance  of  upwards 
of  sixty  years  peaceable  and  uninterrupted 
possession  in  the  caveator,  and  those  un- 
der whom  he  claimed,  together  with  the 
payment  of  quit-rents  before,  and  taxes 
since  the  revolution,  was  considered  as 
sufficient  ground  for  such  presumption. 
Ibid, 

3.  An  administrator  with  the  will  annexed, 
being  in  possession  of  lands  therein  dW 


rected  to  be  sold,  may  maintain  a  caveat 
to  prevent  any  other  person  from  obtain- 
ing a  patent  for  the  same  as  waste  and 
unappropriated.  Archer,  AMr  of  Tan- 
ner, v.  aaddler^-370. 

PEDIGREE. 

1.  What  evidence  may  be  given  in  tracing  a 
pedigree,  m  a  suit  for  freedom.  See 
Evidence,  Noa,  8,9. 


PERSONAL  PROPERTY. 
See  Real  and  Personal  Property. 


PLEADINGS. 

1.  See  Attachment,  No.  3. 

2.  How  a  plea  in  abatement  to  an  attach- 
ment ought  to  conclude.  See  Attach- 
ment,  No.  4. 

3.  A  general  desnurrer  to  a  plea  in  abate* 
men*  ought  to  be  sustained,  though  the 
plea  be  defective  in  point  of  form  only. 
Mantz  ▼.  Hendley— 308. 

4.  The  plea  that  the  defendant  never  ab- 
sconded is  a  plea  in  abatement.    Ibid. 

5.  What  matters  in  bar  of  a  writ  of  *uper- 
sedeas  ought  to  be  pleaded.  Mite's  heirs 
v.  Wilson  &  Dwilop—ttS. 

6.  The  Clerk's  statmgon  the  record,  "which 
"  plea*  the  plaintiffs  join,"  Sec.  is  not  a 
joining  of  issue.    Ilnd. 

7.  In  a  writ  of  right,  all  the  pleadings  must 
be  in  writing,  and  at  full  length ;  and, 
therefore,  in  this  case,  the  defendant 
having  put  in  as  a  plea  the  words  "  usual 
"plea,*  it  was  decided  that  no  issue  was 
joined;  and,  after  a  verdict  for  the  de- 
fendant, a  repleader  was  awarded.  Tay- 
lors, &c.  v.  Huston — 161.  - 

8.  In  debt  on  a  Sheriff's  bond,  the  declara- 
tion, charging  that  he  failed  to  pay  the 
taxes  on  demand,  instead  of  at  ttte  time 
appointed  by  law,  was  held  sufficient,  af- 
ter verdict  Winslew  and  others,  v.  The 
Commonwealth— 459. 

9.  What  averments  necessary  in  a  bond 
given  in  the  alternative  to  pay  a  specified 
sura,  or  such  further  sum  as  would  be 
sufficient  to  purchase  as  much  property 
as  such  specified  sura  would  purchase  at 
a  period  antecedent  to  the  date  of  the 
bond.    &eBoND,  Nos.  16, 17v. 


PRACTICE. 

1.  In  ejectment,  on  the  death  of  the  lessor, 
for  the  plaintiff,  security  for  costs  roust 
be  given.  Carter  v.  Wa*hmgton,Uc.—&\. 

£.•  *What  steps  may  be  4aken  where,  a  decree 
having  been  entered  for  the  sale  of  mort- 
gaged property,  a  person  not  a  party  to 


#*6 
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the  mil  i*  found  to  be  in  possession.  See 
Mortgage,  Na  t. 

3.  When  a  suit  in  equity  may  Ik*  brought 
for  the  discovery  of  wet*,  and  who  are 
proper  parties,  ^e  Executors  and 
Administrators,  No.  1. 

A.  Nudce  ouglit  to  be  given  to  the  legatees 
or  distributees,  before  commissioners  ap* 
pointed  by  the  Court  of  Chancery  pro- 
ceed to  settle  an  administration  account. 
Campbell  and  Wife  v.  Winston  and  ether* 
—10. 

£.  Additional  rules  of,  in  the  Superior  Court 
of  Chancery  for  the  Richmond  district 
—1. 

6.  Where  the  answer  does  not  answer  a 
material  allegation  of  the  bill,  the  plain- 
tiff may  excent  to  it  as  insufficient,  or 
,  may  move  to  have  that  part  of  the  bill 
taken  lor  confessed,  hangerfield  and 
others  v.  Claiborne  and  other* — 17. 

7.,&ie$vrEa]OK Court  op  Chancery, 
No.  I. 

9.  In  what  manner  an  erroneous  interlocu- 
tory decree  ought  to  be  corrected.  See 
Decree*  No.  6. 

9.  See  Answer  in  Chaucer y,  No.  1. 

10.  See  Answer  in  Chancery,  No.  2. 

11.  See  Account,  Nos.  2,  3. 

12.  In  a  writ  of  right  all  the  pleadings  must 
be  in  writing,  and  at  full  length ;  and, 
therefore,  the  defendant  in  this  ease  hav- 
ing put  in  at  a  plea  the  words  "  usual 
"flea?  it  was  decided  that  no  issue  was 
joined ;  and,  after  verdict  for  the  defend- 
ant, a  repleader  was  awarded.  Taylors, 
6fc.  v.  itWow— 161. 

13.  A  party  mav,  without  any  previous  no- 
tice, move  the  Court  to  direct  an  execu- 
tion to  be  issued,  (where  the  clerk  re- 
fuses,)  or  to  quash  an  execution  ;  and  it 
will  be  so  far  considered  a  cause  depend- , 
ing  that  either  pasty  nay  appeaL  The 
Commonwealth  v.  newiti— 481. 
14.  An  appeal  having  abated  at  one  term  by 
the  death  of  the  appellant ;  at  the  next 
term  a  tar*  facie*  was  awarded  on  the 
motion  of  his  administrator,  who  had 
qualified  since  the  abatement,  for  the 
appellee  to  shew  cause  why  the  appeal 

*  should  not  be  rsvirnd.  Gibit*  v.  JPerkin- 
•on— 211. 

15.  See  Deposition,  Not.  3,  4. 

16.  The  answer  of  ste  joint  partner,  in  the 
name  of  both, .deemed  suifieicat,  the  com- 
clamant  having  filed  a  general  repliea- 
3on,  and  taken  no  steps  to  compel  an  an* 
swer  from  the  other  partner.  Freeland* 
v.  Uoyall,  tf  c— 575. 

PRESUMPTION. 

1.  When  an  obligor  in  a  bond  against  whom 
the  suit  is  not  brought,  will  be  presumed 
to  be  dead.    i&eBosiD,  No.  14. 

2.  When  a  patent  for  land  maybe  presu- 
med, and  whether  by  the  Court  or  Jury. 
Archer,  tfe.  v.  Sadaki'*— 370. 


PURCHASER. 


1.  SeeKxiCVTOnS    AND   ADMIKIiTIA- 

tors,  No.  9. 

2.  An  innocent  surety  of  the  vendee  of  s 
tract  of  land  previously  mortgage*  by 
the  vendor,  (but  of  which  nsortgage  the 
vendee  liad  no  notice,)  is  not  basind  to 
make  good  the  loss  sustained  by  a  subse- 
quent purchaser  of  the  ansae  land*  wko 
was  evicted  by  a  sale  thereof,  under*  de- 
cree to  foreclose  the  mortgage.  PtQprd 
v.  Cartwright,  Brand  and  otkor*-~\lS- 

3.  A  vendor  who  conveys  a  tract  of  bod, 
with  general  warranty,  as  containing  by 
e*timaUon  a  specified  quantity;  more  # 
less,  when,  in  fact,  his  own  title  papers 
call  for  leas  than  such  specified  quantity, 
is  bound  to  make  good  *e  sUfferenoe  to 
the  purchaser.  MeUou  v.  Matthew*Q*d 
another — 164.  m 

4.  A  deficiency  of  eight  acres  in  a  tract  of 

552  acres  is  »o  more  than  a  purchaser 
who  buys  for  more  or  le**  may  reasoaaUj 
expect    Ibid. 

5.  Where  land  is  «nM  with  warranty,  sad 

there  is  a  deficiency  in  the  quantity,  the 
purchaser  it  entitled  to  compen»ua»  & 
the  value  of  such  deficiency,  not  «t w« 
time  -when  it  is  discovered,  bu*  **««*«* 
of  the  contract.    Ibid.  . 

C.  If  several  tracts  of  land  be  sold,  *»  ad- 
joining each  other,  for.a  proas  swn,  »*» 
no  specification  be  made  at  the  tunc  ot 
the  contraoi,  of  the  quality  or  W™c 
value  of  each  parcel ;  and  there  *M  •*" 
fioiency  In  the  quantity  of  each ;  Iht  pur- 
chaser will  be  entitled  to  cowpenssUOa 
for  such  deficiency,  according  to  tt)e 
average  value  of  the  whole  tract*  andow 
of  the  *everal  tracts  taken  tfrMW 
Ibid. 

7.  See  Fraud,  No.  5. 


"  QUOD  €W 
See  1>BSFA3a  qjjare  c&AVSWt  I**?** 


REAL  AND  PERSONAL  PB<* W1* 

1.  A  *tiu\  not  fixed  to  the  freehold  "■jJE 
which  might  be  injured  by  it*  ^°JV 
per*onal  property,  and  n^^sW 
ecutor,  not  to  the  Aear.  crer^i^t^ 
other* r.  Cremha^i Errand  #**" 
22.     . 
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RECORD. 

1.  A  bill  of  injunction,  and  the  proceedings 
thereupon,  are  not  properly  part  of  the 
record  of  the  judgment  at  common  law  ; 
neither  ought  such  papers  to  be  brought 
ap  to  the  Superior  Court  by  a  certiorari, 
xm  %  suggestion  of  diminution  in  that  re- 
tard. me9  s  Heirs  v.  Wilson  &  Dunlop 
—268. 

%  To  what  extent  the  record  of  a  verdict 
and  judgment  upon  a  writ  of  inquiry,  in 
a  suit  between  the  mother  of  the  plaintiff 
and  a  third  person,  mar  be  given  in  evi- 
dence to  establish  the  plaintiff's  right  to 
freedom.    See  Evidence,  No.  9. 

3.  The  effect  of  admitting  a  deed  to  record. 
See  Deeds,  No.  2. 

RECORDING  OF  DEEDS. 

1.  Is  a  mere  ministerial  act  of  the  Court, 
which  gives  no  additional  validity,  and 
may  be  compelled  by  a  peremptory  man' 
damn.    See  Deeds,  No*.  2,  3.    . 

RECOURSE. 

L  Efffeet  of  the  words  "  -without  recourse" 
in  the  assignment  of  an  agreement  to 
convey  lands.    Sec  Assignment,  No. 

RELEASE. 

1.  &e  Assavlt  and  Battery,  No.  1. 

2.  A  release  of  errors,  where  it  is  not  pro- 
perly a  part  of  the  record,  ought  to  be 
pleaded  to  a  writ  of  supersedeas  ;  and  an 
issue  joined  on  such  pica  ought  to  be  tried 
by  a  Jury.  Mite's  Heir*  v.  If  ikon  Z$  Dun- 
l*p—%ti. 

3.  If  such  plea  be  found  for  the  defendant  in 
error,  what  the  judgment  should  be. 
Ibid. 

REMEDIAL  STATUTES. 

See  Acts  of  Assembly,  No.  3. 

REPLEADER. 

L  Awarded  after  verdict  and  judgment  for 
the  defendant  in  a  writ  of  right ;  there 
having  been  no  issue  joined  in  the  cause  ; 
only  uie  words  "  usual  plea"  and  "join- 
«  der"  entered  by  the  Clerk.  Taybrs, 
Uc.  v.  Huston— 161. 

REPRESENTATIVES. 

See  Revivor. 


RETR08PECTTVE  LAWS. 

See  Acts  or  Assembly,  No.  3. 


REVIEW,  BILL  OP 

Sec  Bill  of  Review. 

REVIVOR. 

t.  A  suit  abated  by  the  death  of  a  party 
ought  to  be  revived  for  or  against  the  re- 
presentatives by  name,  and  not  in  the 
general  character  of  representative*. 
I^iirpin,  AdnCr  of  James,  v.  Thomas'* 
Representatives— 139.  note  (1.) 

RIGHT,  WRIT  OF. 

SecVtjMT  of  Right. 

RULES  OF  PRACTICE. 

1.  Additional,  in  the  SupcriorCourt  of  Chan- 

cery for  the  Richmond  District-— 1. 

2.  Where  the  answer  is  silent  as  to  a  ma- 
terial allegation  of  the  bill*  the  plaintiff 
may  except  to  it  as  insufficient,  or  may 
move  to  have  that /tar  j  of  the  bill  taken 
for  coufessttd.  IkmgcrjUM,  tfc.  v.  Clai- 
borne, &c. — 17. 


SCIRE  FACIAS. 

L  How  an  appeal  abated  at  one  term  by  the 
death  of  the  appellant,  may  be  revived  at 
another  by  scire  facias  awarded  on  the 
motion  or  his  representative.  See  Ap- 
peal, No.  7. 

SEALING. 

See  8iokimg  and  Sealing. a 
SECURITY  FOB  COSTS. 
1.  See  Ejectment,  No.  I. 
SECURITIES. 

1.  Ofexceutor,  ought  to  be  made  parties  to 
a  suit  in  equity  for  the  dheoxrry  of  asset*. 
Clarke  v.  H  ebb  and  otf»ers-~&. 

2.  The  vendor  of  a  tract  of  land  having  pr«^ 
viousty  incumbered  it  with  a  mortgage, 
of  which  the  vendee  had  no  noliet ,  the 
innocent  surety  in  the  bond  for  the  pur- 
chase-money is  not  liable  to  make  good 
the  loss  of  a  subsequent  purchaser  evict- 
ed by  a  decree  to  foreclose  the  mortgage. 
Pollard  r*  Cartwright,  Brand  and  other* 
—116. 

3.  When  bound  by  a  bond,  though  a  tout 
blank  be  left  fi>r  the  name  in  the  obliga- 
tory part,  he  having  signed  and  sealed  i' 
Hartley  &  Fer-sittens.  Yates— <&&. 
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C4S 

4. •  /m  to  action  surviving  on  %  joint  note.  See 
Joint  Obligation. 

SHERIFFS. 

1.  la  what  manner  the  creditor  of  a  County 
inay  proceed  against  a  Sheriff  who  fails  to 
pay  we  sum  due  to  him.  See  County 
Creditor,  Nos.  1,  2,  3. 

2.  &e  Contempt,  No.  1. 

3.  See  Execution,  No.  2. 

4.  A  forthcoming  bond  held  good,  though  a 
blank  was  left  for  the  name  of  the  High 
Sheriff,  to  whom  the  property  was  to  be 

*  delivered.    Bavtley  &  Ferguson  v.  Yates 
—398. 

5.  Judgment  sustained  on  a  Sheriff 's  bond, 
though  given  to  the  Commonwealth  in-* 
•toad  of  the  Treasurer.  See  Bond,  No. 
15. 

SIGNING  AND  SEALING. 

1.  When  sufficient  to  charge  the  surety  in  a 
bond,  though  a  total  blank  be  led  for  his 

.  name  in  the  obligatory  part.  Bartley  Of 
Ferguson  v.  Yates — 398. 

SLAVES. 


If  4i  slave  who  is  hired  for  a  year  be  sick, 
or  rim  axuay,  the  tenant  must  neverthe- 
less pay  the  hire  ;  but,  if  the  slave  die, . 
icithmU  any  fault  in  tlic  tenant,  the  owner, 
and  not  the  tenant,  should  lose  the  hire 
from  the  death  of  the  slave,  unless  other- 
wise agreed  upon...  George  r.  Elliott  ' 
—5. 

See  Executors  and  Administra- 
tors, No.  9. 

If  an  executor  sell  the  slaves  of  his  testa- 
tor, when  there  are  no  debts  to  render 
sitth  sale  necessary,  and  buy  them  him- 
self, the  sale  may  be  set  aside  at  the  in- 
stance of  any  person  interested.    Ander* 
son  &  Starke  v.  Fox,  &c— 245. 
See  Executors  and  Administra- 
tors, No.  11. 
See  Damages,  No.  1. 
When  the  right  of  making  slaves  of  In- 
dians was  restricted.       See  Indians, 
.No.  1. 

How  far  the  husband,  dying  in  the  life- 
time of  his  wife,  may  dispose  of  slaves  to 
which  she  is  entitled  in  remainder  or  re- 
version, but  which  he  had  never  reduced 
into  possession.      See  Husband  and 
Wife,  No.  2. 
^Election,  No.  1. 
What  expenses  of  maintenance,  fee.  and 
under  what  circumstances  allowed.     Up- 
show  v.  Upshaw  and  others — 381. 
When  a  loan,  of  slaves  will  be  deemed  a 


a. 

10. 


gift  in  favour  of  creditors  and  purchasers 
of  the  person  to  whom  they  were  lent. 
See  Fraud,  No.  5. 


SPECIAL  VERIACft 

jSmt'Bond,  No.  10. 

SPECIFIC  PERFORMANCE. 

1.  On  a  bill  to  compel  the  specific  perftni- 
ance  of  a  written  agreement,  if  the  de- 
fendant, in  his  answer,  deny  that  inter- 
pretation of  the  agreement  which  appears 
obvious  according  to  its  words,  parol  wi- 
dence  is  admissible,  on  the  part  of  the 
complainant,  to  explain  it.  CattU't 
Trustees  and  Eafrs  v.  Craig— 618. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATIONS 

See  Limitation. 

STILL. 

1.  A  still,  not  fixed  to  the  freehold  ia  * 
house  which  might  be  injured  by  its  re- 
moval, is  personal  property,  aaigditi 
the  executor,  not  to  the  heir.  Cnntkav 
and  others  v;  Crenshaw's  Ex*r  andotktrt 

—22.  ■ 

* 

SUMMARY  .PROCEEDINGS, 

1.  Judgment  ought  never  to  be  gnea,  »  • 
summary  -way,  in  favour  of  awr  pbmtjff 
who  does  not  bring  himself  fifBg  vuhin 
the  terms  of  the  act  under  which  he  pro* 
cceds.    Stuart  v.  Hamilton— & 

SUMMONS. 

1.  The  circumstance  that  a  witness  hta  been 
summoned  and  fails  to  attend  is  not  sot> 
fieient  to  authorise  the  rcadbgof  h'» de- 
position taken  de  base  esse.  See  Da*  o- 
sitions,*No.  i.    Mntds  t.  Bchok~3l- 

SUPERIOR  COURT  OF  CHANCERY 

1.  Cannot  correct  ernort  in  a  decree  of  aft 
inferior  Court,  by  an  original  •*"*»■[" 
though,  in  that  way,  it  nay  hafSK* 
such  a  decree  for  fraud,  and,  wdert*- 
culiar  circumstance*,  would  lend  itaw 
to  carry  a  decree  of  an  inferior  Court  iato 
effect  Banks  t.  Andersen  and  othtvs— 
20.     Graves  v.  Graves— 32. 

3.  See  Citancery,  No.  2. 

i 

SUPERSEDEAS. 

*      * 

1.  What  matters  are  not  •ufflcwit  frosndf 
for  a  motion  to  quash  %  superstates,  tx£ 
should  be  pleaded  against  it  See  £x- 
ror,  No.  4.  Me?9  Heirs  r.  Wibm  V 
&unbp—&es.  ,. 
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f.  If  a  release  of  eiron  be  pleaded  to  &  *u- 
per$edeas9  and  found  for  the  defendant  in 

-  error,  the  judgment  should  be,  not  that 
the  judgment  of  the  Court  below  be  af- 
firmed* but  that  the  plaintiff  be  barred  of 
hit  writ  of  supersedeas.  Mite's  Heirs  v. 
mUen  &  lhmlop—26S. 

SURETY. 

^Securities. 


SURVEY. 

1.  An  inchuhe  survey  cannot  lawfully  be 
made  of  lands  held  by  entry  only.  Pres- 
ton v.  HarveyS5. 

8.  In  what  manner  a  judgment,  (on  a  caveat,) 
that  no  grant  shall  issue  to  a  caveatee  on 
hb  inclusive  surrey,  ought  to  be  enter- 
ed, where  H  appears  that  he  has  any  other 
claim  or  survey  by  which  he  may  possibly 
hold  a  part  of  the  land.    See  Caveat, 


Not.  1,2. 


SURVIVOR. 


1.  The  surviving  obligor  in  z  joint  note 
before  the  act  of  1786,  (Rev.  Code, 


P  note  made 
voii. 
e.  94.  s.  8.  p.  31.)  is  alone  liable  to  an  ac- 
tion at  law  /  nor  can  the  note  be  set  up 
in  equity  against  the  representatives  of 
the  deceased  obligor,  but  on  the  ground 
of  a  moral  obligation  antecedently  exist- 
ing on  his  part  to  pay  the  money.— 
Chandler**  E&x  r.  HuL  tJc.  Ea?rs  of 
Male— 184. 


TAXES. 

1.  In  what  ease  lands  were  not  liable  to  for- 
feiture for  non-payment  of  taxes  under 
the  act  of  December  27th,  1790.  See 
Forfeiture,  No.  1.  Kinney*.  Me- 
verity— 318. 

TOBACCO. 

1.  The  Commonwealth  cannot  be  compelled 
to  make  good  the  loss  of  tobacco  received, 
inspected,  and  passed  at  a  public  ware- 
house, but  not  delivered  by  the  inspectors 
on  application  to  the  persons  holding  the 
notes  ;  notwithstanding  the  same  was  un- 
lawfully converted  to  their  own  use  by 
the  inspectors,  or  be  otherwise  missing 
and  not  accounted  for,  and  the  inspectors 
be  insolvent  Commonwealth  v.  Colqu- 
houns  and  other*    813. 

i.  What  action  may  be  maintained  against 
»  for  the  non-delivery  of  tobac* 
Set  Actio*,  No.  8. 

^ol.H. 


TRESPASS  QUARE  CLAUSUM 
FREGIT. 


'1.  In  trespass  quart  clausum   /regit*   the 

Slaintin  declared,  for  that,  -whereat,  eic. ; 
le  defendant  pleaded  not  guilty  as  to  the 
whole  trespass,  and  a  special  plea  of  justi- 
fication ;  tne  plaintiff  joined  issue  on  the 
first  plea,  and  demurred  to  the  second  ; 
the  demurrer  having  been  sustained,  a 
verdict  and  judgment  were  rendered  for 
the  plaintiff,  on  the  first  plea  and  issue  ; 
but  the  judgment  was  reversed  on  account 
of  the  insufficiency  of  the  declaration ; 
there  being  no  positive  averment.  M*ra*9 
Ex*x  v.  Dtshman— 595. 

TRESPASS  VI  ET  ARMI9. 

1.  What  deed  held  insufficient  to  enable  the 
persons  named  as  trustees  to  maintain 
trespass.    See  Deeds,  No.  5. 

8.  The  defendant,  through  neglect  and  for 
want  of  due  caution,  but  without  any  de-  1 
sign  to  injure,  discharged  a  loaded  gun 
in  a  public  place  where  many  people  were  - 
assembled,  the  contents  of  which  gun 
struck  the  plaintiffs  leg  and  wounded  him 
severely,  m  consequence  of  which  wound 
the  plaintiff  lost  his  leg,  and  incurred 
great  expense  in  effecting  its  cure,  be- 
sides being  disabled  from  carrying  on  his 
business  as  before.  An  action  on  the 
case  for  consequential  damages  was  held 
not  to  lie,  but  that  the  proper  action  wa« 
trespass  vi  et  armis.    Taylor  v.  BaUibam       s 

3.  The  distinction  between  trespass  vi  et 
armis,  and  trespass  on  the  case,  for  con- 
sequential damages,  is  this  :  that,  where 
the  act  done  is,  m  itself,  an  immediate 
injury  to  another's  person  or  property, 
there  trespass  vi  rtonwiirffl  fte,  and  not 
such  action  on  the  ease  ;  but,  where  the 
act  is  not  immediately  injurious,  but  only 
by  conseauence,  and  ceUateraUy,  there  no 
action  of  trespass  vi  et  armis  wfii  He,  but  a 
special  action  on  the  cote  for  the  damages 
consequent  on  such  act    Ibid. 

4.  In  trespass  vi  et  armis,  it  is  immaterial 
whether  the  injury  be  committed  -wiUvB* 
•root.    Ibid  ^     * 

TRIAL. 

See  New  Trial. 

TRUST. 

1.  A  trust  created  by  win  for  the  payment  of 
debts,  by  a  general  direction  that  all  the 
testator's  debts  shall  be  paid,  extends  only 
to  such  as  he  is  bound  in  conscience  to 
pay  ;  therefore  an  undertaking  which  is 
merely  nudttm  pactum  is  not  eompre- 
fcended,  and  may  be  barred  by  the  act  of 
4N 
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Hmtt^bm.  Chandler's Ex'xr.ihi^&c. 
JfirVt  of  Male— 1S4. 
2.  What  kind  of  deed  did  not  convey  any  in- 
terest to  persons  named  as  trustees.  $ee 
embeds,  No.  5. 

TRUSTEE. 

1.  The  only  trustee  appointed  by  a  win  to 
manage  the  estate  of  infants  having  died  ; 
and  there  being  no  provUiou  in  Die  will 
for  the  appointment  of  a  successor ;  a 
Court  of  Equity  will  appoint  one.  Duns- 
comb  v.  Dunscomb  ana  others— 11. 

2.  In  this  case,  the  trustee  appointed  by  the 
Court  was  required  to  give  bond  and  se- 
curity, for  the  faithful  performance  of  his 
duty,  in  a  penalty  double  the  amount  of 
the  trust-estate,  payable  to  the  Judge  of 
the  Court,  and  his  successors  in  office. 
Ibid. 

3.  Alt  the  trustees,  appointed  by  a  will  to 
manage  an  estate  for  a  married  woman, 
having  refused  to  act,  a  Court  of'  Equity 
w ill  appoint  a  trustee  in  their  room.  Lee 
r.  Randolph  and  other* — 12. 


USURY, 

\.  The  sale  of  a  bond  for  much  less  than  its 
nominal  amount  is  not  of  itself  usurious. 
See  Bonds,  No.  1. 

2.  A  b  >nd  given  in  the  alternative  to  par  a 
specified  sum  of  money,  or  such  further 
sum  as  would  bo  sufficient  to  purchase  as 
much  property  as  such  specified  sum  would 
purchase  at  a  period  antecedent  to  the 
tUiteoftfie  bond,  held  not  to  be  usurious. 
Sec  flama,  No*  16L 


VACATION. 

1.  Appeals  from  interlocutory  decrees  can- 
not be  granted  by  the  Judges  of  the  Su- 
perior Courts  or  Chancery  in  vacation, 
Win  Court  ou\r.  $se  Appeals,  No. 
10. 

VARIANCE. 

1.  Judgment  being  obtained  t  by  default  on  a 
bond  with  collateral  condition,  nq  advan- 
tage can  be  taken  of  a  variance  between 
Jtbe  bond  and  declaration,  CraghiH  said 
others^  Z3c.  v.  Page,  Governor,  tec.*— 446. 

PEJWVTfOM  EXPONAS. 

* 

1.  The  act  of  the  19th  of  January,  1802, 
(Rev.  Code,  vol.  J.  c.  295.  p.  425.)  which 


MtorisAteClerkf-oC 
of  venditioni  catenae  in  certain  eases, 
prospective  only  ia  it*  operation,  and 
lequently  does  not  extend  to  « 
iag  before  it  was  passed.    The 
-wealth  v.  Hewitt— IU. 

VENDOR  AND  VENDEE. 

See  Purchaser. 


1.  An  injunction  to  stay  -waste  ought  not  to 
be  granted  to  a  vendor  against  a  vendee 
to  whom  he  has  sold  a  tract  of  land  in  tee- 
simple,  retaining  thetttieas  a  security 
for  the  purchase-money  ;  unless  he  bring 
his  suit  to  subject  the  land  in  the  pay- 
ment of  the  purchase-money,  and  charge 
the  defendant  with  cutting  and  selling 
timber  in  a  manner  calculated  to  render 
the  land  an  incompetent  security,  in  which 
case  such  injunction,  to  stay  waste  pond- 
ing the  suit,  may  be  awarded.  Scott  r. 
Wharton— 25.  .   . 

VENIRE  FACIAS  QE  JW£0. 

1.  Ought  not  to  be  granted  (sJt  a  term  sub- 
sequent to  that  at  which  a  special  verdict 
was  rendered)  on  the  ground  of  an  affida- 
vit of  a  witness  who  had  been  examined 
before  the  Jury,  stating  that  they  had 
not  found  certain  facts  conformably  to  the 
testimony  which  be  gave,  or  t3»at  their 
verdict  was  in  other  respects  contrary  to 
evidence.    Jttnney  v.  Beverley    318. 

2.  Note  several  diversities  between  a  ventre 
facias  de  novo  and  a  new  trial   Ibid. 

3.  There  ought  to  be  a  venire  facias  de  am 
where  there  are  two  issues  in  fact,  fend 
the  verdict  answers  to  one  only.  Bite's 
Heir*  v.  Wilson  &  Dunlep—MZ. 

VERBAL  AGREEMENT. 

&e  Assignment,  No.  8. 

VERDICT. 

1.  A  verdict,  on  which  a  judgment  is  ren- 
dered, is  canctosWerideaee  in  any  sob- 
sequent  suit  between  the  same  parties,  or 
their  privies ;  the  same  point  earning  is 
question;  though  the  lands,  or  other 
thjng  in  controversy,  be  not  the  same. 
Preston  v.  Harvey— Sf>. 

9.  See  Venire  Facias  de  Nora,  No.  1. 

3.  &eEojpiTY,No.6. 

4.  Where  there  are  two  issues  injaet,  and 
the  verdict  answers  to  ooeosfy*  there 
oughttokeautnro/tasat  4***9»»  Eite** 
Heirs  y.  Wilson  tf  nualo(h~26$. 

5.  How  far  a  verdict  rendered  upon  a  writ  of 
»quu*y?  in  a  suit  between  the  mother  eC 
the  Dlamtuf  and  a  third  person,  may  be 
received  in  evidence  p^  proratfce  plana* 
tiff's  right  to  freedom.  &e  Evidence, 
No.  9. 
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eotof  Chorttry,  the  Court 
before  whom  it  vu  tried  being  BAtisoed 
wijtfc  the  verdict,  and  having  refused  a 
new  trial,  and  no  exception  being  taken, 
{he  verdict  ought  forever  to  remain  un- 
disturbed. JPaul  and  others  t.  JPaul— 
525. 
See  Judgment,  No.  8. 


r/T^  FOOE  TESTIMONY. 

When  and  bow  it  may  be  introduced  to 
prove  exhibits  at  the  bearing.    See  Ex- 

HIBITS. 

See  Issues  out  of  Chancery,  No.  1. 


VOUCHERS. 


,  The  books  of  a  copartnery  sufficient  evi- 
dence in  settling  an  account  between  the 
partners  only,  without  requiring  vouchers 
for  each  specific  item.  Fletcher  v.  Pol- 
ferd— 544. 


W 

WARRANTY. 
See  PuBCHAftEK,  Nos.  3,  4,  5,  6. 

WASTE. 

1.  Injunction  to  stay,  in  what  case  to  be 
granted  to  a  vendor  against  a  vendee,  to 
whom  he  has  sold  a  tract  of  land  in  fee- 
simple,  retaining  the  title  as  a  security  for 
the  purchaaeHmoaey.  Scott  v.  Wharton 
— 35. 

«  WHEREAS." 

1.  When  the  word  "whereat,"  without  any 
subsequent  positive  averment,  vitiates  a 
declaration.  Hordes  Ex'x  v.  Dishman— 
595. 


WILLS. 

1.  &sFrAi;ps,  No.  6. 

2.  A  testator  executed  his  win  in  due  form 
of  taw ;  one  of  the  legatees  having  after- 
wards died,  In  the  life-time  of  the  testa- 
tor, he  gave  verbai  instructions  for  a  new 
will,  which  were  committed  to  writing  by 
his  friend,  in  order  to  take  the  advice  of 
counsel  as  to  the  legality  of  the  limita- 
tions therein  contained.  The  testator  af- 
terwards drew  up  a  memorandum,  (near- 


ly agreeing  with  those  instructions,)  all 
•written  with  hie  own  hand,  but  in  which 
his  name  nowhere  appears,  and  gave  it  to 
the  same  friend,  together  with  the  origi- 
nal will,  for  the  purpose  of  drawing  a 
new  will  from  the  two.  The  draft  of  a 
new  will  was  accordingly  prepared,  com- 
1  prising  the  subject  matter  of  the  original 
will,  and  the  memorandum  ;  and,  being 
presented  to  the  testator,  was  approved 
by  him  ;  but  the  signing  of  it  was  post- 
poned, until  he  could  also  execute  a  re* 
lease  of  a  mortgage  which  he  held  on 
part  of  the  estate  of  his  deceased  brother. 
The  release  was  prepared,  and  approved 
by  the  testator ;  but,  being  interlined, 
was  returned  to  the  person  who  wrote  it 
to  be  transcribed.  Before  a  fair  copy  was 
made  and  delivered  to  the  testator,  he 
was  in  a  state  of  delirium,  and  so  con- 
tinued till  his  death,  without  having 
executed  the  release,  or  tfie  draft  of  the 
new  will.  The  tnemorandttm  {written 
with  his  own  hand,  without  his  name  ap- 
pearing in  any  part)  was  established  as 
a  good  codicil  to  pass  the  personal  estate, 
although  it  remained  in  the  hands  of  the 
writer  of  the  draft,  from  the  time  when 
it  was  first  delivered  to  him,  until  af- 
ter the  death  of  the  testator.  Cogbill 
v.  Cog-billand  others— 467. 

3.  In  this  case,  the  testator  having  drawn  his 
pen  through  certain  words  in  the  memo- 
randum, (leaving  them  still  legible,)  and 
the  writer  of  the  draft  having  inserted 
therein,  in  the  presence  of  the  testator, 
and  with  his  assent,  certain  other  words, 
(mere  expletives,)  which  were  erased  by 
him  after  the  testator's  death ;  these 
erasures  and  interlineations  were  held 
not  to  vitiate  the  instrument    Ibid. 

4.  In  a  contest  about  a  will,  a  person  who 
was  not  a  Jmrty  in  the  ©ounty  Court,  may, 
by  becoming  interested  aftei*  an  appeal 
to  the  District  Court,  be  admitted  as  a 
party  there,  and  carry  up  the  cause  to 
the  Court  of  Appeals  ;  but,  on  reversing 
the  judgment  of  the  District  Court,  ana 
affirming  that  of  the  County  Court,  such 

Kirty  can  only  recover  the  costs  in  the 
istriot  Court.    Ibid. 


WITNESS. 


Failing  to  attend  when  duly  summoned, 
what  proof  is  requisite  before  his  deposi- 
tion, taken  de  bene  esse,  can  be  read.  See 
Depositions,  No.  1.  Minnis  v.  EchoU 
—31. 

Under  what  circumstances  proof  may  be 
given  of  what  a  witness,  a  very  old  man, 
who  was  believed  to  be  dead,  had  sworn 
to  at  a  trial,  not  between  the  same  parties, 
but  involving  the  same  question  of  free- 
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doni,  and  the  plaintiffs  in  both  eases  tra- 
cing their  pedigree  from  the  same  ances- 
tor. See  Evidence,  No.  8. 
The  deposition  of  a  single  witness,  un- 
supported by  corroborating  circumstan- 
ce*, is  not  sufficient  to  outweigh  the  an- 
swer of  the  defendant,  positively  denying 
the  allegations  of  the  bill.  Bealty  v. 
Smith  &  Thonfmn—995. 
See  Issues  out  op  Chancery,  No.  1. 
A  party  appellee  cannot  be  received  as  a 
witness  for  his  co-appellees^  either  upon 
his  releasing  to  thetn  his  interest  in  the 
subject  in  controversy,  or  upon  his  at 
thetr  depositing  with  the  Clerk  a  sum  of 


money  sufficient  to  cow  the  easts.    &&• 
billy.  CogbiU and other—-*&.  ^ 

6.  Under  what  circumstances  a  partner  eau- 
not  be  a  witness  in  a  suit  relating  to  the 
copartnership.  Wcurgmer  v.  Graf* 
AdnCr— 603.  ^ 

7.  &e  Frauds,  Statute  of. 


WRIT  OF  RIGHT. 


1.  When  pleadings  held  defective  in,  mai.% 
repleader  awarded.    See  Pleadxitgs, 

No.  7. 


END  OP  THE  SECOND  VOLUME. 
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